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Title 3- Proclamation 5995 of June 30, 1989

The President National Literacy Day 1989

By the President of the United States of America

A Proclamation

Henry Peter Brougham once observed, "Education makes people easy to lead,
but difficult to drive; easy to govern, but impossible to enslave." Literacy as
the foundation of education, is essential to a truly free people.

The ability to read and comprehend the written word and to express our own
ideas effectively is vital to understanding and participating in democratic
government. Every American should be able to read the Constitution and
other great works that have shaped our life as a Nation; each of us should also
be able to convey informed opinions about issues and events that affect our
families and communities.

Literacy means more than the ability to read and write, however; it is the tool
that enables us to learn from the past and prepare for the future; it is the vital
characteristic of a work force that has the skills our jobs require and the
ability to compete in a rapidly advancing global economy; it is also the rich
legacy of families that pass on the love of learning from generation to
generation. Literacy is not simply a basic skill, but a key that opens the door
to the realm of ideas and enables one to participate more fully in the world
around us.

Tragically, however, millions of Americans suffer from illiteracy These indi-
viduals do not have the basic skills they need to function effectively in school,
in the workplace, and in other daily activities. The impact of illiteracy is
evident in our prisons and juvenile facilities, in unemployment and welfare
lines, as well as among school dropouts and students at risk because their
families cannot support their efforts to learn. We also witness the effects of
illiteracy on businesses that have difficulty finding skilled and productive
workers.

America is confronting the need for greater literacy. Innovative programs have
been launched not only by Federal, State, and local government, but also by
hundreds of businesses and corporations, the media, religious groups, and
community organizations. Hundreds of thousands of professional educators
and concerned volunteers are joining together nationwide to help their neigh-
bors learn to read.

To recognize these ongoing efforts and to encourage even greater commitment
to the fight against illiteracy, the Congress, by Senate Joint Resolution 96, has
designated July 2, 1989, as "National Literacy Day" and has authorized and
requested the President to issue a proclamation in observance of-this day.

NOW THEREFORE, I, GEORGE BUSH, President of the United States of
America, do hereby proclaim July 2, 1989, as National Literacy Day. I call upon
the people of the United States, government officials, educators, and volun-
teers to observe this day with appropriate ceremonies and activities.
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IN WITNESS WHEREOF I have hereunto set my hand this thirtieth day of
June, in the year of our Lord nineteen hundred and eighty-nine, and of the
Independence of the United States of America the two hundred and thirteenth.

|FR Doc. 89-I8014

Filed 7-3-8M 1:11 pm]
Billiln code 3195-01-M
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DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 400
[Amdt No. 2; Doc. No. 6923S]
General Administrative Regulations-
Standards for Approval; Standard
Reinsurance Agreement
AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the General
Administrative Regulations-Standards
for Approval; Standard Reinsurance
Agreement to change the requirements
for participation in the Standard
Reinsurance Agreement contained in 7
CFR 400.152 from the conjunctive to the
disjunctive. The intent of this rule is to
correct continuity of criteria in this
subsection.
EFFECTIVE DATE: June 30, 1989.
FOR FURTHER INFORMATION CONTACT'.
Peter F Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION:
This action has been reviewed under
USDA procedures established by
Departmental Regulation 1512-1. This
action does not constitute a review as to
the need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review
date established for these regulations is
established as July 1, 1991.

John Marshall, Manager, FCIC, (1] has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,

investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

On Monday, May 11, 1987 FCIC
published a Final Rule in the Federal
Register at 52 FR 17540, issuing a new
Subpart L in Chapter IV of Title 7 of the
Code of Federal Regulations (CFR)
containing the Standards for Approval;
Reinsurance Agreement (7 CFR Part 400,
Subpart L), effective for the 1988
contract year, beginning July 1, 1988.

7 CFR 400.152, titled "Qualifying with
less than eight IRIS ratios in the usual
range" (appearing at 52 FR 17545),
subsections (b) and (c) are stated in the
conjunctive. The IRIS ratios were
developed by the National Association
of Insurance Commissioners (NAIC).
Their primary use is to assist State
Insurance Departments to oversee the
financial condition of insurers. FCIC
uses them to evaluate the financial
strength of applicants for reinsurance.

An insurer with less than eight of the
IRIS ratios in the usual range may
qualify for a reinsurance agreement if
any one of the criteria itemized in 7 CFR
400.152 is met. The word "and" at the
end of § 400.152(b) has the effect of
combining subsections (b) and (c).
Subsections (b) and (c) are separate
criteria. For this reason, FCIC herewith
changes the word "and" at the end of 7
CFR 400.152(b) to the word "or."

On Monday, August 22, 1988, FCIC
published a notice of proposed
rulemaking in the Federal Register at 53
FR 31874 proposing this change. The
public was given 30 days in which to
submit written comments, data, and
opinions on the proposed rule, but none
were received. Therefore, FCIC herewith
adopts the rule published at 53 FR 31874
as a final rule.
List of Subjects in 7 CFR Part 400

General Administrative Regulations;
Standards for Approval; Reinsurance
Agreement.

Final Rule
Accordingly, pursuant to the authority

contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
amends the General Administrative
Regulations; Standards for Approval;
Reinsurance Agreement (7 CFR Part 400,
Subpart L), as follows:

PART 400-- AMENDED]

Subpart L

1. The authority citation for 7 CFR
Part 400, Subpart L, continues to read as
follows:

Authority: 7 U.S.C. 1506, 1516.

§400.152 [Amended]
2. 7 CFR 400.152(b) is amended by

removing the word "and" at the end
thereof and inserting the word "or.

Done in Washington, DC, on June 19, 1989.
John Marshall,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 89-15811 Filed 7-5-89; 8:45 aml
BILUNG CODE 3410-08-M

Farmers Home Administration

7 CFR Part 1951

Unauthorized Section 504 Grant

AGENCY: Farmers Home Administration,
USDA.
ACTION: Final rule.

SUMMARY. The Farmers Home
Administration (FmHA) amends its
regulations regarding the servicing
action on unauthorized section 504
grants when FmHA will continue with
the recipient. This action is being taken
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because of the undue hardship it is
causing elderly borrowers to repay the
unauthorized assistance under the
current regulations. The intended effect
of this action is to determine the
servicing action based on the individual
borrower's financial condition.
EFFECTIVE DATE: August 7 1989.
FOR FURTHER INFORMATION CONTACT:
Jean F Leavitt, Loan Specialist, Single
Family Housing Servicing and Property
Management Division, Farmers Home
Administration, USDA, South
Agriculture Building, Room 5309,
Washington, DC 20250, telephone: (202)
382-1452.
SUPPLEMENTARY INFORMATION: This
final rulemaking has been reviewed
under USDA procedures established in
Departmental Regulation 1512-1 which
implements Executive Order 12291, and
has been classified as "nonmajor. It
will not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or in the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

The SFH program is listed in the
Catalog of Federal Domestic Assistance
under:

Sec.
10.410 Low Income Housing Loans
10.411 Rural Housing Site Loans
10.417 Very Low-Income Housing Repair

Loans and Grants

Intergovernmental Consultation
Catalog Number 10.411 is subject to

the provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. Catalog numbers 10.410 and
10.417 are excluded from Executive
Order 12372.

Environmental Impact Statement
This document has been reviewed in

accordance with 7 CFR Part 1940,
Subpart G, "Environmental Programs.
It is the determination of FmHA that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment and in
accordance with the National
Environmental Policy Act of 1969, Pub.
L. 91-90, an Environmental Impact
Statement is not required.
Regulatory Flexibility Act

This final rule has been reviewed with
regard to the requirements of the

Regulatory Flexibility Act (5 U.S.C. 601-
612). The undersigned has determined
and certified by signature of this
document that this rule will not have a
significant economic impact on a
substantial number of small entities.

Discussion of Comments

December 1, 1987 Proposed Rule: The
proposed rule published in the Federal
Register (52 FR 45638) on December 1,
1987 provided for a 60-day comment
period. No comments were received on
these sections. However, further
changes have been made in the
regulation to clarify when a mortgage
must be obtained to secure the
unauthorized grant funds.

List of Subjects in 7 CFR Part 1951
Account servicing, Rent subsidies and

subsidies.
Therefore, Chapter XVIII, Title 7

Code of Federal Regulations is amended
as follows:

PART 1951-SERVICING AND
COLLECTIONS

1. The authority citation for Part 1951
continues to read as follows:

Authority: 42 U.S.C. 1480, 7 CFR 2.23, 7 CFf /

2.70.

Subpart M-Servicing Cases Where
Unauthorized Loan or Other Financial
Assistance Was Received-Single
Family Housing

2. Section 1951.612(a)(5) is revised to
read as follows:

§ 1951.612 Servicing options in lieu of
liquidation or legal action to collect.

(a)
(5) Section 504 grant. Form FmHA

1944-3, "Budget and/or Financial
Statement, will be completed to
determine the recipient's ability to repay
all of the unauthorized assistance with
the same interest rate and term of a
section 504 loan.

(i) If the recipient has financial ability
to repay all of the unauthorized
assistance, Form FmHA 1940-16
"Promissory Note, will be executed,
and if the grant was $2,500 or more, the
best mortgage obtainable will be taken
to secure the repayment of the
unauthorized assistance. The
collections, recordkeeping and reporting
will be in accordance with § 1951.612(b)
of this subpart.

(ii) If the recipient does not have the
repayment ability for the unauthorized
assistance, a repayment agreement will
be executed (see Exhibit G of this
subpart, available in any FmHA office),
qnd if the grant was $2,500 or more, the

best mortgage obtainable will be taken
to secure the repayment of the
unauthorized assistance. However, no
action will be taken to collect the
unauthorized assistance until
nonoccupancy by the recipient or
transfer of title.

Dated: April 18, 1989.
Neal Sox Johnson,
Acting Administrator, Farmers Home
Administration.
(FR Doc. 89-15871 Filed 7-5-89; 8:45 aml
BILLING CODE 3410-07-M

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Parts 10, 141, and 178

[T.D. 89-65]

Customs Regulations Amendments
Regarding the Importation of Ethyl
Alcohol for Nonbeverage Purposes

AGENCY: U.S. Customs Service,
Department of the Treasury.
ACTION: Final rule.

SUMMARY: The Bureau of Alcohol,
Tobacco and Firearms (BATF) has
requested that Customs change certain
procedures in its regulations concerning
the withdrawal of ethyl alcohol from
Customs custody and its transfer to the
BATF bonded premises of a distilled
spirits plant for nonbeverage purposes.
These changes conform that portion of
the Customs Regulations concerning
such transfer procedures to existing
BATF transfer procedures. The changes
will generally delete obsolete
procedures regarding the transfer of
nonbeverage ethyl alcohol and
references to obsolete forms from the
Customs Regulations and will
incorporate, in the Customs Regulations.
references to the BATF Regulations
which contain the details regarding the
BATF transfer procedures. The changes
will also conform the declaration filed in
connection with the entry of ethyl
alcohol for other than beverage
purposes to the relative statutory
requirements.
EFFECTIVE DATE: August 7 1989.
FOR FURTHER INFORMATION CONTACT:

Operational Matters: Phyllis Henry,
Office of Trade Operations, 202-566-
7877 ]on Holl, Office of Inspection and
Control, 202-566-8151.

Audit Matters: Matthew Krimski,
Regulatory Audit Division, 202-566-
2812.

Legal Matters: William Rosoff, Entry
Rulings Branch, 202-566-5856.
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SUPPLEMENTARY INFORMATION:

Background

The procedures for the withdrawal of
certain imported ethyl alcohol from
Customs custody and its transfer to the
BATF bonded premises of a distilled
spirits plant, for nonbeverage purposes,
without the payment of internal revenue
tax pursuant to section 5232, I.R. Code of
1954 (26 U.S.C. 5232) are contained in
§ 10.99, Customs Regulations (19 CFR
10.99). These regulations contain
detailed procedural instructions for the
tax-free transfer of imported ethyl
alcohol of 185 degrees or more of proof,
classifiable for duty purposes under item
427.88, Tariff Schedules of the U.S. (19
U.S.C. 1202). The procedures contained
therein are no longer current and the.
forms described are, in many cases,
obsolete and unavailable. Difficulty has
arisen because Customs officers, relying
on the above regulatory authority, have
been requiring these obsolete and
unavailable forms. In addition thereto,
the Internal Revenue Code has been
revised since the distilled spirits transfer
procedures were originally promulgated.
The BATF authority for such transfer
procedures is now contained in section
5232, I.R. Code of 1986 (26 U.S.C. 5232).
Appropriate changes to the BATF
Regulations were published as T.D.
ARF-198 m the Federal Register of
March 1, 1985 (50 FR 8456).

In considering this matter, Customs
noted that the major substantive
responsibility of imported nonbeverage
alcohol as it enters the commerce of the
U.S. lies with the BATF Customs also
noted the difficulty of keeping the
procedures, which are essentially for
BATF purposes, current in the Customs
Regulations. We, therefore, concluded
that it would be more appropriate for
these procedural matters to be in the
BATF Regulations (27 CFR Parts 250,
251) as suggested by that Bureau.
Interested parties would be better
informed as to current procedures.

On November 10, 1988, Customs
published a notice in the Federal
Register (53 FR 45485) proposing that the
obsolete procedures regarding the
transfer of ethyl alcohol for nonbeverage
purposes from Customs custody to
BATF custody be deleted from § § 10.99
and 141.102, Customs Regulations (19
CFR 10.99 and 141.102), and references
to the appropriate parts and subparts of
theBATF Regulations, which now
contain those procedures, be inserted in
the Customs Regulations in lieu thereof.

Section 10:99(a), Customs Regulations
(19 CFR 10.99(a)), is also being amended
to clarify that the importer's declaration
to Customs supporting the tax-free

transfer of imported ethyl alcohol must
note whether the alcohol is to be used
for fuel purposes, as well as stating that
the alcohol is to be used for
nonbeverage purposes. This change is
being made pursuant to the Tax Reform
Act of 1986 (section 423, Pub. L. 99-514).

The amendments to § 141.102(b),
Customs Regulations (19 CFR
141.102(b)), also clarify the fact that the
transfer of the nonbeverage ethyl
alcohol to a distilled spirits plant from
Customs custody is tax free but not duty
free.

Since the publication of the
aforementioned notice on November 10,
1988, the Harmonized Tariff Schedules
of the United States (HTSUS) (19 U.S.C.
1202), which was adopted by the
Omnibus Trade and Competitiveness
Act of 1988 (Pub. L. 100-418) enacted on
August 23, 1988, and implemented by
interim regulations published as T.D. 89-
1 in the Federal Register of December 21,
1988 (53 FR 51244), became effective on
January 1, 1989. The provisions
previously contained in General
Headnote 11 and item number 427.88,
Trariff Schedules of the United States
(TSUS), referenced in the existing
regulations, are now found in General
Note 8 and subheading 2207.10.60,
respectively, of the Harmonized Tariff
Schedules of the United States (HTSUS).
Appropriate technical changes to the
Customs Regulations have been herein
incorporated.

Comments

One favorable comment was received
from the Bureau of Alcohol, Tobacco
and Firearms. After further review of the
proposal, we have concluded that the
procedural changes regarding the
transfer of ethyl alcohol for nonbeverage
purposes from Customs custody to the
BATF bonded premises of a distilled
spirits plant should be adopted as
proposed.

Regulatory Flexibility Act

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) it is certified that, if adopted, the
proposed amendments will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, they are not subject to the
regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.

Executive Order 12291

This document does not meet the
criteria for a "major rule" as specified in
E.O. 12291. Accordingly, a regulatory
impact analysis is not required.

Paperwork Reduction Act

The collection of information
contained in this final regulation has
been reviewed and approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3504(h)) under control number 1515-
0160. The estimated annual burden
associated with the collection of
information in this final rule is 5 minutes
per respondent or recordkeeper.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
to Director, Information Services
Division, U.S. Customs Service, 1301
Constitution Ave. NW Washington, DC
20229, or to the Office of Management
and Budget, Paperwork Reduction
Project (1515-0160), Washington, DC
20503.

Drafting Information

The principal author of this document
was Arnold L. Sarasky, Regulations and
Disclosure Law Branch, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects

19 CFR Part 10

Art, Customs duties and inspection,
Exports, Fisheries, Imports, Oil imports,
Packaging and containers, Petroleum,
Tobacco and Wildlife.

19 CFR Part 141

Customs duties and inspection,
Explosives, Imports and Lawyers.

19 CFR Part 178

Reporting and recordkeeping
requirements, Paperwork requirements,
Collection of information.

Amendments to the Regulations

Parts 10, 141 and 178, Customs
Regulations (19 CFR Parts 10, 141 and
178), are amended as set forth below:

PART 10-ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

1. The authority citation for Part 10
would continue to read as follows:

Authority: 19 U.S.C. 66, 1202 (General Note
8, Harmonized Tariff Schedule of the United
States (HTSUS)) and 1624.

2. Section 10.99 is revised to read as
follows:

§ 10.99 Importation of ethyl alcohol for
nonbeverage purposes.

(a) If claim is made by an importer
other than the United States or a
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governmental agency thereof for the
classification of ethyl alcohol of an
alcoholic strength by volume of 80
percent volume or higher under
subheading 2207.10.60, Harmonized
Tariff Schedules of the United States,
the importer or his agent shall file in
connection with the entry a declaration
that the alcohol is to be used for
nonbeverage purposes only and whether
the alcohol is to be used for fuel
purposes. Customs shall release the
alcohol for transfer, under internal
revenue bond, to a distilled spirits plant
upon deposit of estimated duty, if any,
and without the payment of the internal
revenue tax upon receipt of a transfer
record for bulk spirits. In addition, a
package gauge record must be submitted
to Customs if the alcohol is in packages,
as specified in subpart I of Part 251,
Bureau of Alcohol, Tobacco and
Firearms (BATF) Regulations (27 CFR
Part 251, Subpart I). The transfer shall
be accomplished in accordance with
subpart L of Part 251, Bureau of Alcohol,
Tobacco and Firearms Regulations (27
CFR Part 251, Subpart L).

(b) An appropriate BATF permit shall
be filed with Customs in connection
with the withdrawal of ethyl alcohol
from Customs custody by the United
States or any governmental agency
thereof for its own use for nonbeverage
purposes. Such permit shall be filed
before release under the entry without
the deposit of estimated duties, if any,
and internal revenue tax, or before
release in accordance with the
provisions of § 141.102(d) of this
chapter. (See subpart M of Part 251,
Bureau of Alcohol, Tobacco and
Firearms Regulations (27 CFR Part 251,
Subpart M)).

(c) The procedures for the withdrawal
free of tax on the entry of ethyl alcohol
for nonbeverage purposes from the
Virgin Islands are found in subpart 0 of
Part 250, Bureau of Alcohol, Tobacco
and Firearms Regulations (27 CFR Part
250, Subpart 0).

PART 141-ENTRY OF MERCHANDISE

1. The authority citation for Part 141
would continue to read in part as
follows:

Authority: 19 U.S.C. 66, 1448. 1484,
1624. Subpart G also issued under 19
U.S.C. 1505.

2. Section 141.102(b) is revised to read
as follows:

§ 141.102 When deposit of estimated
duties, estimated taxes, or both not
required.

(b) Bulk distilled spirits transferred to
the bonded premises of a distilled
spirits plant. An importer may transfer
distilled spirits in bulk to the bonded
premises of'a distilled spirits plant,
without the payment of tax, under the
provisions of section 5232(a), Internal
Revenue Code of 1986 (26 U.S.C.
5232(a)), and the regulations of the
Bureau of Alcohol, Tobacco and
Firearms (27 CFR Part 251).

PART 178-APPROVAL OF
INFORMATION COLLECTION
REQUIREMENTS

1. The authority citation for Part 178
continues to read as follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 1624,44
U.S.C. 3501 et seq.

2. Section 178.2 is amended by
inserting the following in the
appropriate numerical sequence
according to the section number under
the columns indicated.

§ 178.2 Usting of OMB control numbers.

19 CFR D0scnpion OMB
section control no.

10.99 Importation of ethyl
alcohol for
nonbeverage purposes... 1515-0160

William von Raab,
Commissioner of Customs.
June 8, 1989.
[FR Doc. 89-15839 Filed 7-5-89 8:45 am]
BILLING CODE 4820-02-M

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308

Schedules of Controlled Substances;
Placement of 1-[ 1-(2-
thlenyl)cyclohexyl]pyrrolldine Into
Schedule I

AGENCY: Drug Enforcement
Administration, Justice.
ACTION: Final rule.

SUMMARY: This final rule is issued by
the Administrator of the Drug
Enforcement Administration (DEA) to
place 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine into
Schedule I of the Controlled Substances
Act (CSA) (21 U.S.C. 801 et seq.). This
action is based on findings made by the

DEA Administrator, after review and
evaluation of the relevant data by both
DEA and the Assistant Secretary for
Health, that 1-[1-(2-
thienyl)cyclohexyllpyrrolidine meets the
statutory criteria for inclusion in
Schedule I of the CSA. As a result of this
final rule, the regulatory controls and
criminal sanctions of Schedule I are
applicable to the manufacture,
distribution, importation, exportation
and possession of 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine.
EFFECTIVE DATE: July 6, 1989.

FOR FURTHER INFORMATION CONTACT:
Howard McClain, Jr., Chief, Drug
Control Section, Drug Enforcement
Administration, Washington, DC 20537
Telephone: (202) 307-7183.

SUPPLEMENTARY INFORMATION: On
March 20, 1989 in a notice of proposed
rulemaking published in the Federal
Register (54 FR 11387), after a review of
relevant data, the DEA Administrator
proposed to place 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine into
Schedule I of the CSA pursuant to 21
U.S.C. 811(a). By letter dated February 1,
1989 the DEA Administrator received
the scientific and medical evaluation
and scheduling recommendation for 1-
[1-(2-thienyl)cyclohexyljpyrrolidine from
the Assistant Secretary for Health,
delegate of the Secretary of the
Department of Health and Human
Services. He recommended that 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine be placed
into Schedule I of the CSA.

The proposed rule provided the
opportunity for interested parties to
submit comments, objections or requests
for a hearing regarding the proposed
scheduling of 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine. No
comments, objections or requests for a
hearing were received by DEA.

1-[1-(2-thienyl)cyclohexyljpyrrolidine
also known as TCPy, is an analog of 1-
[1-(2-thienyl)cyclohexyllpiperidine and
1-[1-phenylcyclohexyl) piperidine (PCP),
which are in Schedules I and II of the
CSA, respectively. TCPy produces
pharmacological effects similar to those
produced by PCP The main difference
between the two drugs is in the potency
for producing various effects; for some
effects TCPy is more potent than PCP
while for other effects PCP is more
potent than TCPy. As is the case with
PCP TCPy is self-administered by rats
and baboons, thus suggesting that TCPy
has positive reinforcing effects in these
laboratory animals. Many drugs self-
administered by laboratory animals are
abused by humans.

TCPy has been identified in drug
evidence submissions to forensic
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laboratories. It is produced in
clandestine laboratories and sold in the
illicit drug market as PCP

Based upon the investigation and
review conducted by DEA and upon the
scientific and medical evaluation and on
the recommendation of the Assistant
Secretary for Health, received in
accordance with 21 U.S.C. 811(b), the
DEA Administrator, pursuant to the
provisions of 21 U.S.C. 811 (a) and (b),
finds that:

(1) 1-[1-(2-

thienyl)cyclohexyl]pyrrolidine has a
high potential for abuse;

(2) 1-[1-(2-
thienyl)cyclohexyljpyrrolidine has no
currently accepted medical use in
treatment in the United States; and

(3) 1-[1-[2-

thienyl)cyclohexyl]pyrrolidine lacks
accepted safety for use under medical
supervision.

These findings are consistent with the
placement of 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine into
Schedule I of the CSA.

All regulations applicable to Schedule
I substances are effective as of July 6,
1989, with respect to 1-[1-(2-
thienyl)cyclohexyljpyrrolidine.
Individuals registered with DEA in
accordance with Parts 1301 and 1311 of
Title 21 of the Code of Federal
Regulations and who currently possess
1-[1-(2-thienyl)cyclohexyllpyrrolidine
may continue to do so pending
submission of an amended registration
application no later than August 7 1989.
The current applicable regulations are
as follows:

1. Registration. Any person who
manufactures, distributes, delivers,
imports or exports 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine or who
engages in research or conducts
instructional activities with respect to
this substance, or who proposes to
engage in such activities, must be
registered to conduct such activities in
accordance with Parts 1301 and 1311 of
Title 21 of the Code of Federal
Regulations.

2. Security. 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine must be
manufactured, distributed and stored in
accordance with §§ 1301.71-1301.76 of
Title 21 of the Code of Federal
Regulations.

3. Labeling and packaging. All labels
and labeling for commercial containers
of 1-[1-(2-thienyl)cyclohexyl]pyrrolidine
must comply with the requirements of
§ § 1302.03-1302.05, 1302.07 and 1302.08
of Title 21 of the Code of Federal
Regulations.

4. Quotas. All persons required to

obtain quotas for 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine shall
submit applications pursuant to
§ § 1303.12 and 1303.22 of Title 21 of the
Code of Federal Regulations.

5. Inventory. Every registrant required
to keep records and who possesses any
quantity of 1-[1-(2-
thienyl)cyclohexyllpyrrolidine shall take
an inventory pursuant to § § 1304.11-
1304.19 of Title 21 of the Code of Federal
Regulations of all stocks of these
substances on hand.

6. Records. All registrants required to
keep records pursuant to § § 1304.21-
1304.27 of Title 21 of the Code of Federal
Regulations shall maintain such records
on 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine.

7 Reports. All registrants required to
submit reports pursuant to § § 1304.34-
1304.37 of Title 21 of the Code of Federal
Regulations shall do so regarding 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine.

8. Order Forms. All registrants
involved in the distribution of 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine must
comply with the order form
requirements of § § 1305.01-1305.16 of
Title 21 of the Code of Federal
Regulations.

9. Importation and Exportation. All
importation and exportation of 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine shall be
in compliance with Part 1312 of Title 21
of the Code of Federal Regulations.

10. Criminal Lability. Any activity
with respect to 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine not
authorized by, or in violation of, the
CSA or the Controlled Substances
Import and Export Act shall be
unlawful.

Pursuant to Title 5, United States
Code, section 605(b), the Administrator
certifies that the scheduling of 1-[1-(2-
thienyl)cyclohexyl]pyrrolidine, as
ordered herein, will not have a
significant impact upon small businesses
or other entities whose interests must be
considered under the Regulatory
Flexibility Act (Pub. L. 96-354). This
action involves the control of a
substance that has no legitimate medical
use or manufacturer in the United
States.

In accordance with the provisions of
section 201(a) of the CSA (21 U.S.C.
811(a)), this scheduling action is a
formal rulemaking "on the record after
opportunity for a hearing. Such
proceedings are conducted pursuant to
the provisions of 5 U.S.C. 556 and 557
and, as such, have been exempted from
the consultation requirements of
Executive Order 12291 (46 FR 13193).
This action has been analyzed in
accordance with the principles and

criteria contained in Executive Order
12612, and it has been determined that
this matter does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

List of Subjects m 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Narcotics, Prescription drugs.

Under the authority vested in the
Attorney General by section 201(a) of
the CSA (21 U.S.C. 811(a)), and
delegated to the Administrator of DEA
by Department of Justice Regulations (28
CFR 0.100), the Administrator hereby
orders that 21 CFR 1308 be amended as
follows:

PART 1308-(AMENDED]

1. The authority citation for 21 CFR
Part 1308 continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b).

2. Section 1308.11(d) is amended by
adding a new paragraph (d)(28) to read
as follows:

§ 1308.11 Schedule I.

(d)
(28) 1-[1-(2-

thienyl~cyclohexyl]pyrrolidine ............. 7473
Some other names: TCPy

Date: June 20, 1989.
John C. Lawn,
Administrator, Drug Enforcement
Administration.
[FR Doc. 89-15764 Filed 7-5-89; 8:45 am]
BILUNG CODE 4410-0-U

DEPARTMENT OF STATE

Office of the Comptroller

22 CFR Part 34

[Public Notice 1110]

RIN 1400-AA25

Collection of Debts by the
Government Under the Debt Collection
Acts; Correction

AGENCY: Department of State (STATE).
ACTION: Final rule, correction.

SUMMARY: The Department of State is
issuing this document to correct the final
rule which added 22 CFR Part 34
establishing rules for the collection of
debts owed to the State Department and
the United States. The final regulation
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was published in the Federal Register on
April 3, 1989 (54 FR 13364).

EFFECTIVE DATE: July 6, 1989.

FOR FURTHER INFORMATION CONTACT:
Ramon A. Evon, United States
Department of State, Room 4709, Annex
15, Washington, DC 20520, phone (703)
875-6880.

SUPPLEMENTARY INFORMATION: On April
3, 1989, STATE issued the 22 CFR Part
34, for the collection of debts by the
Government under the Debt Collection
Acts. The necessity for certain technical
corrections in the public notification
have come to light. This document
corrects the regulation.

PART 34 [CORRECTED]

In FR Doc. 89-7736, published in the
Federal Register of Monday, April 3,
1989, on page 13364 the following
corrections are made:

1. On page 13364, in the "Summary"
the citation "Pub.L 97-365, Stat. 1749" is
corrected to read "Pub.L. 97-365, 96 Stat.
1749"

2. On page 13367 in § 34.18, paragraph
(d) is correctly added to read as follows:

§ 34.18 Notice requirements before offset.

(d) The requirement to assess and
collect interest, penalties, and
administrative costs, or waiver are in
accordance with § 34.4, unless excused
in accordance with § 34.4(a)(6);

3. On page 13368, in § 34.20, paragraph
(c)(6) is correctly added to read as
follows:

§ 34.20 Hearings.

(c)
(6) Failure to appear. In the absence of

good cause shown (e.g. excused illness).
an employee who fails to appear at a
hearing shall be deemed, for the purpose
of this subpart, to admit the existence
and amount of the debt as described in
the nctice of intent. The hearing official
shall schedule a new hearing date upon
the request of the creditor agency
representative when good cause is
shown. Both parties shall be given
reasonable notice of the time and place
of the new hearing.

May 18, 1989.
Elizabeth A. Gibbons,
Associate Comptroller, Financial
Management
[FR Doc. 89-15870 Filed 7-5-89; 8:45 aml
BILLING CODE 4710-37-M

DEPARTMENT OF THE TREASURY

31 CFR Part 103

Amendments to the Bank Secrecy Act
Regulations Regarding the
International Transportation and
Receipt of Monetary Instruments

AGENCY: Departmental Offices,
Treasury.

ACTION: Final rule.

SUMMARY: The Anti-Drug Abuse Act of
1986, Pub. L 99-570, Title I, Subtitle H.
section 1358, authorized the Secretary of
the Treasury to prescribe regulations
defining "at one time" for the purposes
of the international transportation and
receipt of monetary instruments. This
Final Rule adds such a definition to the
Bank Secrecy Act regulations, 31 CFR
Part 103, in order to define "at one
time.

In a related matter, Treasury is
amending § 103.11(k), the definition of
"monetary instruments, to include all
forms of traveler's checks. This
amendment clarifies the status of
traveler's checks and conforms the
definition more closely to the statute.
DATE: This Final Rule is effective August
7 1989.

ADDRESS: Amy G. Rudnick, Director,
Office of Financial Enforcement,
Department of the Treasury, Room 4320,
1500 Pennsylvania Avenue, NW
Washington, DC. 20220.
FOR FURTHER INFORMATION CONTACT.
Kathleen A. Scott, Attorney Advisor,
Office of the Assistant General Counsel
(Enforcement), (202) 56-9947
SUPPLEMENTARY INFORMATION: The
Bank Secrecy Act, Pub. L. 91-508
(codified at 12 U.S.C. 1730d, 1829b, 12
U.S.C. 1951 et seq., and 31 U.S.C. 5311-
5326), authorizes the Secretary of the
Treasury to reqire reports on the
international transportation and receipt
of monetary instruments. 31 U.S.C. 5316.
Pursuant to this authority, Treasury
issued regulations requiring that a form
be filed reporting the international
transportation and receipt of monetary
instruments that exceed $10,000.
(Customs Form 4790, the "CMIR"). See
31 CFR 103.11(k) and 103.23.

Section 5316 requires that reports be
filed by a person, or agent or bailee of a
person, when he knowingly transports,
is about to transport, or has transported,
more than $10,000 in monetary
instruments "at one time" into or out of
the United States. The statute also
requires that the same report be filed
upon receipt of more than $10,000 in
monetary instruments from outside the
United States "at one time.

In the Anti-Drug Abuse Act of 1986, 31
U.S.C. 5316 was amended. One
amendment was the addition of a new
subsection (d). That subsection reads as
follows:

The Secretary of the Treasury may
prescribe regulations under this section
defining the term "at one time" for purposes
of subsection (a). Such regulations may
permit the cumulation of closely related
events in order that such events may
collectively be considered to occur at one
time for purposes of subsection (a).

The House Report on this provision
noted:

This provision closes a loophole regarding"
reports of transporting cash out of the
country. 31 U.S.C. t316, relating to the reports
on exporting and importing monetary
instruments, requires reports when one
transports more than $10,000 "at one time.
The U.S. Court of Appeals for the First Circuit
overturned a conviction in United States v.
Anzalone, 766 F.2d 676 (1st Cir. 1985) holding
that structuring currency transactions to
avoid the reporting requirements was not a
conspiracy to defraud the United States (18
U.S.C. 1001). This amendment permits the
Secretary to prescribe regulations to define
the term "at one time" to permit the
cumulation of closely related events in order
that they may collectively be considered to
occur at one time for purposes of the
reporting requirements.,

H. Rep. 99-855, Part I. 99th Cong., 2d
Sess. 19.

As a result of this statutory
authorization, on November 14, 1988,
Treasury published in the Federal
Register (53 FR 45774), a proposed
definition of "at one time" for inclusion
in the Bank Secrecy Act regulations.
Under the proposed definition, a person
who transports, mails, ships or receives;
is about to transport, mail or ship; or
causes the transportation, mailing.
shipment or receipt of monetary
instruments, is deemed to do so "at one
time if:

(1) For the purpose of evading the
reporting requirements under § 103.23;

(2) That person either alone, or in
conjunction with, or on behalf of others;

(3) Transports, mails, ships or
receives; is about to transport, mail or
ship, or causes the transportation,
mailing, shipment or receipt of;

(4) Monetary instruments;
(5) In any amount;
(6) On one or more days;
(7) Into or out of the United States.
Treasury issued the proposed

regulation to make clear that structuring
schemes involving the international
transportation and receipt of monetary
instruments are illegal to the same
extent that structuring schemes to evade
the domestic currency transaction
reporting requirements of 31 CFR 103.22
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are illegal. See 31 U.S.C. 5324; 31 CFR
103.53.

A second amendment also was
proposed on November 14, 1988, with
respect to the international
transportation and receipt of traveler's
checks. Under 31 CFR 103.11 (k) (ii) and
(iii), traveler's checks are presently
reportable under 31 CFR 103.23 only if:
(1] They are negotiable instruments that
are either in bearer form, endorsed
without restriction, made out to a
fictitious payee, or otherwise in such
form that title thereto passes upon
delivery; or (2) they are incomplete
instruments signed but with the payee's
name omitted. The Bank Secrecy Act
definition of "monetary instruments" at
31 U.S.C. 5311 (a)(3), however, is very
broad and permits Treasury to include
all forms of traveler's checks within the
definition of "monetary instruments.

Treasury proposed to clarify the
definition of "monetary instruments" as
it pertains to traveler's checks, and
conform the definition more closely to
the statute, by including all forms of
traveler's checks m the definition of
"monetary instruments."

There is a high degree of law
enforcement value in reporting all forms
of traveler's checks. Traveler's checks
are intended to substitute for currency
and to operate as currency. Their
potential for abuse by drug traffickers
and other money launderers therefore is
great. For this reason, Treasury
proposed to amend the definition of
"monetary instruments" and subject all
forms of traveler's checks to the
reporting requirements of 31 CFR 103.23.
The exception from reporting
transportation of these instruments by
an issuer of traveler's checks or its agent
prior to their delivery to selling agents
for eventual sale to the public was to be
retained. 31 CFR 103.23(c)(7).

Comments

General

Twelve comments were received.
There was confusion on the part of some
commenters on the effect of these two
proposals on a bank's responsibility to
file CMIR's and the relationship of these
proposals to the domestic currency
transaction reporting requirement of
§103.22. Moreover, some commenters
wanted to know whether these
proposals, if adopted, would have any
impact on BSA Administrative Ruling
88-2, which states that a bank does not
have to file CMIR's on behalf of its
customers, only on its own international
transportation and receipt of monetary
instruments.

Currently, there are very few
instances in which banks have to file a

CMIR, because of several exceptions for
banks to the general CMIR filing
requirement. See 31 CFR 103.23(c). The
amendments made by this Final Rule do
not change this situation. There also is
no connection between the changes
made in this Final Rule and the domestic
currency transaction reporting
requirements of 31 CFR 103.22 that are
imposed on financial institutions. In
particular, the domestic transaction
reporting requirements applicable to
financial institutions still are limited
only to transactions in currency, i.e.,
where there is a physical transfer of
currency. Thus, this amendment does
not require financial institutions to
report domestic transactions involving
traveler's checks where no currency in
amounts totaling more than $10,000 is
transferred. Moreover, there Is no
conflict between this amendment and
Bank Secrecy Act Administrative Ruling
88-2, issued June 22, 1988. That
administrative ruling (published at 53 FR
40064, October 13, 1988) holds that a
bank need not file a Form 4790 when a
customer comes in with money he or she
is transporting or has received from
outside the United States. This Final
Rule does not change this holding in any
way. Banks and other financial
institutions file CMIR's on their own
transportation or receipt of monetary
instruments, not that of their customers.

At one time definition

Most comments received centered on
the proposed definition of "at one time.
There was concern that the definition,
as originally proposed, attempted to
combine aspects of both aggregation
and a prohibition against structuring,
tfius confusing potential filers in
knowing when to file (per day or over a
certain number of multiple days) and
giving the appearance that the definition
was relevant only when someone was
evading the reporting requirement.

After evaluation of the comments and
further study of the proposal and its
aims, Treasury has clarified the
definition. As amended, the definition of"at one time" will read as follows:

For purposes of § 103.23 of this part, a
person who transports, mails, ships or
receives; is about to or attempts to transport,
mail or ship; or causes the transportation,
mailing, shipment or receipt of monetary
instruments, is deemed to do so "at one time"
if.

(1) That person either alone, in conjunction
with or on behalf of others;

(2] Transports, mails, ships or receives in
any manner, is about to transport, mail or
ship in any manner:, or causes the
transportation, mailing, shipment or receipt in
any manner of;
(3) Monetary instruments;

(4) Into the United States or out of the
United States;

(5) Totaling more than $10,000,
(6)(i) On one calendar day or (ii) if for the

purpose of evading the reporting
requirements of § 103.23 on one or more days.

This change will make clear that the
general reporting requirement is by
calendar day and not over multiple days
and that any transportations, mailings,
shipments, or receipts on one or more
days to evade the general calendar day
reporting requirement also will be
deemed to have happened "at one time.

This definition also makes it clear that
filers are required to aggregate all
inbound and outbound transportations,
mailings, shipments or receipts of
monetary instruments that occur during
the course of the same calendar day. In
addition, all outbound monetary
instruments should be aggregated with
all other outbound monetary
instruments and all inbound monetary
instruments should be aggregated with
inbound monetary nstruments; there
should be no offsetting of inbound
monetary instruments against outbound
monetary instruments or aggregating of
inbound monetary instruments with
oubound monetary instruments. Thus, if
the total of all monetary instruments
transported, shipped or mailed outside
the United States or the total of all
monetary instruments transported,
shipped or mailed into the United States
and received during the course of the
same calendar day exceeds $10,000,
then a CMIR needs to be filed. For
example, a person living on the United
States border with Canada transports
$6,000 across the border to Canada at
10:00 a.m., and at 2 p.m. the same day
transports another $7,000 across the
border to Canada. Because the person
has transported monetary instruments
totaling in excess of $10,000 out of the
United States on the same day, i.e.,
$13,000, he must file a CMIR.

Finally, one commenter noted that
§ 103.23 needed to reference the term "at
one time" in lieu of "on any one
occasion. Treasury notes that the
comment is correct and this Final Rule
amends § 103.23(a) to change the term
"on any one occasion" to "at one time.

Inclusion of all traveler's checks in the
definition of monetary instruments

Some commenters requested an
exception for traveler's checks in the
reconciliation process after they have
been negotiated. This exception would
be similar to the exception in
§ 103.23(c)(7) for traveler's checks
issuers or agents with respect to the
transportation of traveler's checks prior
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to their delivery to selling agents for
eventual sale to the public.

The reason for the request arises out
of the practicalities of the reconciliation
and payment process. Once a traveler's
check has been negotiated and starts its
way through the bank collection process
for payment and reconciliation
purposes, it can be used no longer; it is
considered a "dead" instrument. The
check comes back into the United States
on its way back to the issuer with
restrictive endorsements on the back.
Nothing further can be done with these
instruments and they cannot be used
again for any purpose. Under the current
regulations, these instruments are
excluded from the definition of
"monetary instrument" and the CMIR
reporting requirement.

After careful consideration, Treasury
agrees with the commenters. Thus,
Treasury has added a new exception to
§ 103.23(c) for persons with respect to
traveler's checks that are restrictively
endorsed and are in the collection and
reconciliation process after the
traveler's check has been negotiated.
Except for that change, the amendment
is being adopted as proposed.

Conclusion

In light of the comments received in
response to the Notice, Treasury is
adopting the amendments as proposed,
with the changes noted above.

Excecutive Order 12291

This Final Rule is not a major rule for
purposes of Executive Order 12291. It is
not anticipated to have an annual effect
on the economy of $100 million or more.
It will not result in a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions. It will not have any significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or foreign markets. A
Regulatory Impact Analysis therefore is
not required.

Regulatory Flexibility Act

It is hereby certified under section
605(b) of the Regulatory Flexibility Act,
5 U.S.C. 601, et seq., that this Final Rule
will not have a significant economic
impact on a substantial number of small
entities.

Paperwork Reduction Act

The collections of information in this
final regulation have been reviewed and
approved by the Office of Management
and Budget in accordance with the

requirements of the Paperwork
Reduction Act, 44 U.S.C. 3504(h), under
control 1505-0063.

The estimated average burden
associated with the collection of
information contained in this Final Rule
is .1667 hours (10 minutes) per
respondent, depending on individual
circumstances. Comments concerning
the accuracy of this burden should be
directed to the Office of Financial
Enforcement at the address noted above
and the Office of Management and
Budget, Paperwork Reduction Project
(1505-0063), Washington, DC 20503.

Drafting Information

The principal author of this document
is the Office of the Assistant General
Counsel (Enforcement). However,
personnel from other offices participated
in its development.

List of Subjects in 31 CFR Part 103

Authority delegations (Government
agencies), Banks and banking, Currency,.
Foreign banking, Investigations, Law
enforcement, Reporting and
recordkeeping requirements, Taxes.

Amendment

For the reasons set forth in the
preamble, 31 CFR Part 103 is amended
as set forth below:

PART 103-FINANCIAL
RECORDKEEPING AND REPORTING
OF CURRENCY AND FOREIGN
TRANSACTIONS

1. The authority citation for Part 103
continues to read as follows:

Authority: Pub. L. 91-508, Title 1, 84 Stat.
1114 (12 U.S.C. 1730d, 1829b, and 1951-1959);
and the Currency and Foreign Transactions
Reporting Act, Pub. L 91-508, Title II, 84 Stat.
1118 as amended (31 U.S.C. 5311-5326).

2. Section 103.11 is amended by
redesignating paragraphs (a) through (s)
as (b) through (t) accordingly, and
adding a new paragraph (a) to read as
follows:

§ 103.11 Meaning of terms.
(a) At one time. For purposes of

§ 103.23 of this part, a person who
transports, mails, ships or receives; is
about to or attempts to transport, mail or
ship; or causes the transportation,
mailing, shipment or receipt of monetary
instruments, is deemed to do so "at one
time" if:

(1) That person either alone, in
conjunction with or on behalf of others;

(2) Transports, mails, ships or receives
in any manner; is about to transport,
mail or ship in any manner; or causes
the transportation, mailing, shipment or
receipt in any manner of;

(3) Monetary instruments;

(4) Into the United States or out of the
United States;

(5) Totaling more than $10,000;
(6)(i) On one calendar day or (ii) if for

the purpose of evading the reporting
requirements of section 103.23, on one or
more days.

3. Section 103.11 is further amended
by redesignating paragraphs (l)(1)(ii)
through (l)(1)(iv) as (1)(1)(iii) through
(l)(1)(v); by removing the words
"traveler's checks" from newly
redesignated paragraphs (l)(1)(iii) and
(l)(1)(iv); and by adding a new
paragraph (l)(1)(ii} to read as follows:

§ 103.11 Meaning of terms.

(1) Monetary instruments. (1)
(ii) Traveler's checks in any form;

4. Section 103.23, is amended by
replacing the words "on any one
occasion" wherever they appear with
the words "at one time" in paragraphs
(a) and (b); by redesignating paragraph
(c)(8) as (c)(9); and by adding a new
paragraph (c)(8), and a reference to the
OMB Control Number, all to read as
follows:

§'103.23 Reports of transportation of
currency or monetary Instruments.

(c)
(8) By a person with respect to a

restrictively endorsed traveler's check
that is in the collection and
reconciliation process after the
traveler's check has been negotiated,

(Approved by the Office of Management and
Budget under control number 1505-0063)

Dated: June 12, 1989.
Salvatore R. Martoche,
Assistant Secretary, (Enforcement).
[FR Doc. 89-15617 Filed 7-5-89; 8:45 am]
BILLING CODE 4810-25-M

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 761

[OPTS 62035H; FRL 3611-6]

Polychlorinated Biphenyls In Electrical
Transformers; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: EPA issued a final rule on
polychlorinated biphenyls in electrical
transformers published in the Federal
Register issue of July 19, 1988 (53 FR

23418
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27322). In the introductory text of
§ 761.30(a)(1)(iv), EPA inadvertently
referenced paragraph "(a)(1)(v)" instead
of correctly referencing paragraph
"(a)(1)(iv)(B)" This document corrects
that error.
DATE: This correction is effective July 6,
1989.
FOR FURTHER INFORMATION CONTACT.
Michael M. Stahl, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Rm. EB-44, 401 M St.,
SW Washington, DC 20460 (202-554-
1404), TDD: 202-554-0551).

List of Subjects in 40 CFR Part 761
Environmental protection, Hazardous

materials, Polychlorinated biphenyls,
Reporting and recordkeeping
requirements.

Dated: June 29, 1989.
Charles L Elkins,
Director, Office of Toxic Substances.

Therefore, 40 CFR Part 761 is
amended as follows:

PART 761 [AMENDED]

1. The authority citation for Part 761
continues to read as follows:

Authority: 15 U.S.C. 2605, 2607 2611, and
2614. Subpart G also issued under 15 U.S.C.
2614 and 2616.

§ 761.30 [Amended]
2. In § 761.30, the introductory text of

paragraph (a)(1)(iv), by revising the
reference "(a)(1){v)" to read
"(a)(1)(iv)(B)"

[FR Doc. 89-15891 Filed 7-5-89; 8:45 am]
SilLING CODE 6560-50-U

DEPARTMENT OF DEFENSE

48 CFR Part 204

[Defense Acquisition Circular (DAC) 88-91

Department of Defense Federal
Acquisition Regulation Supplement;
Contract Reporting

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: Defense Acquisition Circular
(DAC) 88-9 amends the DoD FAR
Supplement (DFARS) with respect to
Fiscal Year 1990 Changes to the DoD
Reporting System.
EFFECTIVE DATE: October 1, 1989.
FOR FURTHER INFORMATION CONTACT:
Mr. Charles W Lloyd, Executive
Secretary, Defense Acquisition
Regulatory Council, ODASD(P)/DARS,
OASD(P&L), c/o OUSD(A) (M&RS),

Room 3D139, The Pentagon,
Washington, DC 20301-3062, telephone
(202] 697-7266.
SUPPLEMENTARY INFORMATION:

A. Background

The DoD FAR Supplement is codified
in Chapter 2 Title 48 of the Code of
Federal Regulations.

The October 1, 1987 revision of the
CFR is the most recent edition of that
title. It reflects amendments to the 1986
edition of the DoD FAR Supplement
made by Defense Acquisition Circulars
86-1 through 86-5. Amendments made
by DACs 86-6 through 86-16 were
published in the Federal Register at 53
FR 38171, September 29, 1988, and will
be included in the October 1, 1988
revision of the CFR.

B. Public Comments

DA C 88-9, Item I

Public comments are not solicited
because the revisions pertain to internal
DoD operating procedures and the
Regulatory Flexibility Act does not
apply.

C. Regulatory Flexibility Act

DAC 88-9, Item I

This final rule does not constitute a
significant revision within the meaning
of Pub. L. 9-577 and publication for
public comment is not required.
Therefore, the Regulatory Flexibility Act
does not apply. However, comments
from small entities concerning the
affected DFARS Subpart will be
considered in accordance with section
610 of the Act. Such comments must be
submitted separately. Please cite DAR
Case 89-610D in correspondence.

D. Paperwork Reduction Act

This rule does not contain information
collection requirements which require
the approval of OMB under 44 U.S.C.
3501 et seq.

List of Subjects in 48 CFR Part 204

Government procurement.
Owen Green,
Acting Executive Secretary, Defense
Acquisition Regulatory Council.

[Defense Acquisition Circular No. 88-9]

July 1, 1989.

This Defense Acquisition Circular is
effective 1 October 1989.

Defense Acquisition Circular (DAC)
86-9 amends the DoD Federal
Acquisition Regulation Supplement
(DFARS) 1988 edition and prescribes
procedures to be followed. The
following is a summary of the
amendments and procedures.

Item I-Fiscal Year 1990 Changes to the
DoD Reporting System (Final Rule)

DFARS Part 204 reporting instructions
for the DD 350, Individual Contracting
Action Report, and the DD 1057
Monthly Contracting Summary of
Actions $25,000 or Less, are being
revised to comply with recent statutory
requirements. Changes are effective for
reporting beginning 1 October 1989.

Note: This coverage is not to be used
before October 1, 1989.

Major changes in the FY 1990 DD 350
reporting instructions are:

(a) Instructions for Items C3 and C8
are revised to address competitive 8(a)
awards. Section 303(b) of the Business
Opportunity Development Reform Act of
1988 (Pub. L. 100-656) requires that
acquisitions offered for award pursuant
to Section 8(a) of the Small Business Act
be awarded on the basis of competition
restricted to eligible participants under
certain conditions. FAR Part 19 and
DFARS Part 219 changes to implement
this statute will be published in the near
future. These actions will be reported as
"Full and Open Competition After
Exclusion of Sources"

(b) Items E2 through E4 are relocated
to Part D for FY 1990 as Items D9
through Dl1. These items were added in
an interim rule published in the Federal
Register on January 27 1989 (54 FR 4246)
and corrected on February 3, 1989 (54 FR
5484). The interim rule was finalized in
DAC 88-8 and is effective for FY 1989
reporting. The changes in this DAC will
be effective for reporting beginning in
FY 1990.

(c) Item C8 is revised and new Items
E2 and E3 are added to report
information concerning awards to
private or public handicapped
organizations under small business set-
asides. Section 133 of the Small Business
Administration Reauthorization and
Amendment Act of 1988 (Pub. L. 100-
590) authorizes participation by public
or private organizations for the
handicapped in small business set-
asides for Fiscal Years 1989 through
1993. FAR Part 19 changes to implement
the statute will be published in the near
future.

Expanded guidance is also provided
regarding when a DD 350 must be
submitted for actions of $25,000 or less
under the Small Business
Competitiveness Demonstration
Program. The additional guidance
provides, in part, that a DD 350 need no
longer be submitted on actions of $500
or less.

All other changes are editorial or for
clarification. Comparable changes are
made to the DD Form 1057 reporting
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instructions. Conforming changes to the
DD Forms 350 and 1057 are in process.
Revised forms will be distributed
through normal channels.

Adoption of Amendments

Therefore, the DoD FAR Supplement
is amended as set forth below:

1. The authority for 48 CFR Part 204
continues to read as follows:

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD
Directive 5000.35, and DoD FAR Supplement
201.301.

PART 204-ADMINISTRATIVE
MATTERS

2. Section 204.671-5 is amended by
changing the title in paragraph (b) to
read "Part B of DD Form 350" in lieu of
"Part B. DD Form 350. " by substituting
in paragraph (b) in paragraph (i) under
the undesignated paragraph entitled
"Item B5A, Contractor Establishment
Code. the word "for" in lieu of the word
"by" by revising in paragraph (b) the
undesignated paragraph entitled "Item
B13, Kind of Contracting Action "- by
revising in paragraph (c) the
undesignated paragraph entitled "Item
C3, Extent Competed" by revising in
paragraph (c) paragraph (ii) under the
undesignated paragraph entitled "Code
A-Competed Action '" by removing the
note in parentheses following paragraph
(iii) in paragraph (c) under the Y
undesignated paragraph entitled "Code
A-Competed Action " by revising in
paragraph (c) the undesignated
paragraph entitled "Code B-Not
Available for Competition "- by changing
in paragraph (c) the reference in
paragraph (i) under the undesignated
paragraph entitled "Item C8,
Solicitation Procedures" to read "FAR
6.001(b)" in lieu of "FAR 6.001-(b)" by
revising in paragraph (c) paragraphs (iv)
and (v) and adding paragraph (vi) under
the undesignated paragraph entitled
"Item C8, Solicitation Procedures'" by
revising in paragraph (c) under the
undesignated paragraph entitled "Item
C8, Solicitation Procedures" the title
and text of the undesignated paragraph
entitled "Code K-Set Aside" by
revising in paragraph (c) under the
undesignated paragraph entitled "Item
C8, Solicitation Procedures" the
undesignated paragraph entitled "Code
N-Other Than Full and Open
Competition '" by revising in paragraph
(c) the title and text of the undesignated
paragraph entitled "Item Cl1,
Certificate of Current Cost or Pricing
Data" by revising in paragraph (c) the
title and text of the undesignated
paragraph entitled "Item C13C, Place of
Manufacture of Foreign Product" by
changing the second sentence of

paragraph (d)(4) to read: "Complete
Items D2, D3, D4C, D5, D9, D10, and Dll
in accordance with the instructions for
that item." by changing in paragraph (d)
the first sentence of the undesignated
paragraph entitled "Item D2, Reason Not
Awarded to SDB" to read: "If Item B13 is
coded 7 enter Code Z in Item D2." by
changing in paragraph (d) the second
sentence of the undesignated paragraph
entitled "Item D3, Reason Not Awarded
to Small Business Concern" to read: "If
Item B13 is coded 7 enter Code Z in
Item D3." by adding in paragraph (d)
before the period at the end of the
undesignated paragraph entitled "Code
B-Total Small Business Set-Aside"
under the undesignated paragraph
entitled "Item D4A-Type of Small
Business Set-Aside" the words "or the
action resulted from the Small Business
Innovation Research Program" by
adding in paragraph (d) before the
period at the end of the undesignated
paragraph entitled "Code A-None"
under the undesignated paragraph
entitled "Item D4B-Type of Small
Disadvantaged Business Set-Aside/SDB
Preference" the words "or award was
not to an SDB"- by adding in paragraph
(d) in the undesignated paragraph
entitled "Code D-SDB Evaluation
Preference" under the undesignated
paragraph entitled "Item D4B-Type of
Small Disadvantaged Business Set-
Aside/SDB Preference" between the
word "received" and the word "an" the
words "an award as a result of'" by
substituting in paragraph (d) in the
undesignated paragraph entitled "Code
E-SDB Preferential Consideration-
Partial Small Business Set-Aside" under
the undesignated paragraph entitled
"Item D4B-Type of Small
Disadvantages Business Set-Aside/SDB
Preference" the words "resulted in an
award" in lieu of the words "was
given"- by adding in paragraph (d)
undesignated paragraphs D9 through
D11; by changing the title of paragraph
(e) to read "Part E of DD Form 350" in
lieu of "Part E, DD Form 350"- in
paragraph (e) following undesignated
paragraph "Code N" under undesignated
paragraph entitled "Item El, Contracted
Advisory & Assistance Services"
undesignated paragraphs Items E2 and
E3 are revised; the undesignated
paragraph entitled "Item E4, Emerging
Small Business" is removed; the
undesignated paragraph immediately
before paragraph (f) is changed to read:
"Items E4 through E8: Reserved. in lieu
of "Items E5 through E8: Reserved" the
title of paragraph (f) is changed to read
"Part F of DD Form 350" in lieu of "Part
F DD Form 350"- to read as follows:

204.671-5 Instructions for Completion of

204.671-5 Instructions for Completion of
DD Form 350.

(b) Part B of DD Form 350.

Item B13, Kind of Contracting Action.

(iii) Actions with workshops for the
blind or other severely handicapped
including orders with workshops from
the procurement list shall be reported as
described in Code 3.

(iv) Actions placed with Federal
Prison Industries (UNICOR) shall be
reported as code 8.

Code 8-Action With Another Federal
Agency. Enter this code for all
contracting actions, including
modifications, placed directly with
another Federal Agency or Government
Corporation, e.g., Government Printing
Office, Federal Prison Industries
(UNICOR), Tennessee Valley Authority,
or the Departments of Treasury,
Agriculture or Energy, where the Federal
Agency or Government Corporation is
acting as the contractor. Use code 7 for
orders placed with a contractor who is
performing on a contract written by
another Federal Agency or Government
Corporation.

(c) Part C of DD Form 350.

Item C3, Extent Competed.
(i) Section 8(a) awards competed

pursuant to FAR Subpart 6.2 shall be
reported in Code A, Competed.

(ii) Exclude the following from Code
A:

(A) Purchases of brand name
commercial products for authorized
resale;

(B) Awards for utilities or utility
systems when circumstances dictate
that only one supplier can furnish the
service (FAR 6.302-1(b)(3));
(C) Any acquisition authorized or

required by statute to be awarded to a
specific source or through another
agency pursuant to FAR 6.302-5(b).

(iii) Enter the appropriate code shown
below.

Code A-Competed Action.

(ii) Full and open competition
procedures after exclusion of sources
were used in order to establish/
maintain alternative sources, to set
aside a procurement for small business
or labor surplus area concerns, or to
compete Section 8(a) awards (FAR 6.2):
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Code B-Not A vailable for
Competition. Enter Code B when any of
the following conditions apply to the
award:

(i) Awards for utilities or utility
systems when circumstances dictate
that only one supplier can furnish the
service (FAR 6.302-1(b)(3));

(ii) Brand name commercial products
for authorized resale;

(iii) Procurements authorized or
required by statute to be awarded to a
specific source pursuant to FAR 6.302-
5(b) (2) or (4). Included are the qualified
nonprofit agencies for the blind or other
severely handicapped, or 8(a) programs
(see FAR 19.8);

(iv) International Agreements;
(v) Other contract actions where the

Deputy Assistant Secretary of Defense,
Procurement (DASD(P)) has determined
that there is no opportunity for
competition.

Note.-FMS awards and actions with
another Federal Agency or Government
Corporation are not entered in Item C3. These
actions are treated as not available for
competition in published competition reports
although these actions are not reported in
Item C3.

Item C8, Solicitation Procedures.

(iv) Enter Code K for all set-asides,
including a Small Disadvantaged
Business Set-Aside (see 206.203-70),
Small Business Innovation Research
(SBIR) actions (see FAR 6.203), a total
set-aside for Historically Black Colleges
and Universities (HBCUs) or Minority
Institutions (MIs) (see 206.270), or a
portion of a Broad Agency
Announcement (BAA) which was set-
aside for HBCUs or MIs.

(v) Report competitive 8(a) awards
using Code K. Report 8(a) awards which
were not competed by using'Code N.

(vi) Enter the code below which
accurately describes the action.

Code K-Set-Aside/Reservation.
(i) Enter if the action resulted from use

of procedures for set-asides pursuant to
206.203-70, 206.270 or FAR 6.203.

(ii) Report as Code K those section
8(a) awards competed pursuant to FAR
Subpart 6.2.

(iii) Report as Code K those actions
with a blind or other severely
handicapped organization which was
made pursuant to the set-aside
provisions in FAR Subpart 6.2.

Code N-Other Than Full and Open
Competition. Enter if the action resulted
from use of other than full and open
competition pursuant to FAR 6.3.
Specifically included are those awards

authorized or required by statute where,
pursuant to FAR 6.302-5(b) (2) or (4),
acquisition was made from a specified
source, i.e., qualified nonprofit agencies
for the blind or other severely
handicapped (NIB/NISH or other
workshops); or the Small Business
Administration (SBA) pursuant to
Section 8(a) of the Small Business Act.

Item CI1, Certified Cost or Pricing
Data.

Code Y-Certified cost or pricing data
were obtained (see FAR 15.804-2).

Code N-Certified cost or pricing data
were not obtained. Data were not
requred (see FAR 15.804-2), or an
exemption was granted (see FAR
15.804-3 (aHg)).

Code W-Certified cost or pricing
data were not obtained. The
requirement was waived (see FAR
15.804-3(i) and DFARS 215.804-3(a) (S-
70) and (i)).

Item C13C, Place of Manufacture!
Service. This block is used to gather
data on foreign end products and on
services provided by foreign concerns.

(i) If Item B13 is coded 6 or 7 leave
Item C13C blank.

(ii) If the product is determined to be a
domestic end product (see 225.101),
leave this item blank.

(iii) If the product is determined to be
a foreign end product or is a service
provided by a foreign concern, enter one
of the codes listed below:

Code A-U.S. Enter this code for.
(i) End products manufactured in the

U.S. but still determined to be foreign
(50 percent or more of the cost of its
components represents components
which were not mined, produced or
manufactured'inside the U.S. or inside
qualifying countries); or,

(ii) Services performed in the U.S. by a
foreign concern.

Code B-Foreign. Enter this code for
end products or services procured from
either qualifying countries or non-
qualifying countries as follows:

(i) Foreign end products
manufactured, mined or grown outside
the U.S., or,

(ii) Services performed by a foreign
concern outside the U.S.

Item D9, Small Business
Competitiveness Demonstration
Program Test. The Small Business
Competitiveness Demonstration
Program is set forth in FAR 19.10.
Supplies and services subject to the
program are set forth in FAR 19.1005 and
219.1005(b). (For Army, see also AFARS
Part 19.10.)

(i) If Item B13 is coded I through 4, or
A, code this item in accordance with the
instructions below.

(ii) If Item B13 is coded 5 or B through
G, code this item with the same code
used to report the original contract
governing this action. If the original
contract governing this action was
awarded before the program began,
enter Code N.

(iii) If Item B13 is coded 7 use Code N.
(iv) Enter the appropriate code below.
Code Y-Enter this code for any

action to a U.S. business concern
awarded for either the four Designated
Industry Groups or the ten Targeted
Industry Categories under the Small
Business Competitiveness
Demonstration Program.

Code N-Otherwise, enter this code.
Item DiO, Small Business Size.

Complete only when Item D9 is coded Y
and the contract action is awarded to a
small business. Enter the code of the
size range that includes the size of the
business as represented by the
contractor.

Number of employees Annual gross revenues

Code:
A 50 or fewer ......... Code M $1 Million or

less
B 51-100 ................ N Over $1M-Thru $2M
C 101-250 .............. P Over $2M-$3.5M
D 251-500 .............. R Over $3.5M-$5M
E 501-750 .............. S Over $5M-$10M
F 751-1000 ............ T Over $IOM-$17M
G Over 1000 .......... U Over $17 Million

Item DI1, Emerging Small Business.
Complete this item only if Item D9 is
coded Y and the contracting action is for
one of the four designated industry
groups. Otherwise leave blank.

Code Y-Enter this code if the
contractor represents it as an emerging
small business concern.

Code N-Otherwise, enter this code.
(e) Part E of DD Form 350.
Item El, Contracted Advisory &

Assistance Services. Enter the
appropriate code below:

Code Y-Enter if the action includes
any Contracted Advisory and
Assistance Service (CAAS) as defined
in FAR 37.2.

Code N-Enter if Code Y does not
apply.

Item E2, Set-Aside Value. If this
contracting action is to a public or
private organization for the blind or
other severely handicapped as a result
of a total or partial small business set-
aside (FAR 19.5) or a labor surplus area
set-aside (FAR 20.2), enter the contract
amount, i.e., contract face value, of the
set-aside portion of this award in whole
dollars. Otherwise, leave blank.
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Item E3, Next Low Offer. If Item E2 is
required to be completed, also enter, in
whole dollars, the cumulative value of
the next low offer(s) of small business
firms on those items which had been
displaced by the organization for the
blind or other severely handicapped.
Otherwise, leave blank.

3. Section 204.672-5 is amended by
revising paragraphs (b) and (c) to read
as follows:

204.672-5 Instructions for Completion of
the DD Form 1057.

(b) Section B, Contracting Actions.
(i) The entries for Lines Bi through

B7E include new awards and
modifications.

(ii) For Lines B3 through B6, enter the
total number of actions and total dollar
value of actions and also complete each
subcategory shown.

(iii) Actions placed with another
Federal Agency or Government
Corporation, including actions with
Federal Prison Industries pursuant to
FAR 8.6 shall be reported m lanes B2
and B2B.

(iv) Actions.with workshops for the
blind or other severely handicapped
including orders with workshops from
the procurement list shall be reported in
Line B6 and Subline B6E.

Line Bl-Tariff or Regulated
Acquisitions, Total. Enter on Line B1 the
number and dollar value of actions
reportable as tariff or regulated industry
actions (sole source and service rates
are fixed or adjusted by a Federal, State
or other public regulatory body).

Line B2--Contract for Foreign
Government or International
Organization or with a Federal Agency
or Government Corporation. Enter the
total number of actions and total dollar
value of actions where the foreign
government or international
organization bears any part of the cost
of the action. Report any actions placed
directly with a foreign government on
this line, e.g., base maintenance
performed with the foreign government
acting as the contractor. Report any
actions placed directly with another
Federal Agency or Government
Corporation on this line. Also enter the
total number of actions and total dollar
value of actions corresponding to the
following subtotals:

Line B2A-Actions with a Foregn
Government or International
Organization.

Line B2B-Actions with Another
Federal Agency or Government
Corporation.

Line B6-Educational, Nonprofit and
Other Entities. Enter the total number of
actions and total dollar value of actions
which were placed with entities not
listed in Lines B1 through B5 above. Use
this line to report actions with
educational institutions, organizations
for the blind and other severely
handicapped, not-for-profit and
nonprofit institutions, and actions where
the place of performance was in the
"United States and Outlying Areas" as
defined in 204.672-4. Also enter the total
number of actions and total dollar value
of actions corresponding to the
following subtotals:

(c) Section C, Extent Competed.
(1) Line Cl-Competed. Except when

the conditions in Line C2 below. apply,
use when any of the following
conditions apply:

(v) Statutory authorities for other than
full and open competition were used
(FAR 6.3) and more than one offer was
received (Note: Acquisitions pursuant to
FAR 6.302-5, Authorized or required by
statute, are excluded from Line C1 and
addressed in the instructions for Line C2
below);

(vi) Contract action resulted from a
contract awarded competitively prior to
CICA (including two-step formal
advertising);

(vii) Delivery orders/modifications
under a Federal Supply Schedule; or

(viii) Section 8(a) awards competed
pursuant to FAR Subpart 6.2.

(2) Line C2-Not Available For
Competition. Use when any of the
following conditions apply to the award:
(Note: Awards to regulated monopolies,
FMS awards/International Agreements,
and actions with another Federal
Agency or Government Corporation are
not entered in Line C2. These actions
are treated as not available for
competition in published competition
reports but are not reported in Line C2.)

(i) Brand name commercial products
for authorized resale;

(ii) Any acquisition authorized or
required by statute to be awarded to a
specific source or through another
agency pursuant to FAR 6.302-5(b) (2) or
(4). This includes qualified nonprofit
agencies for the blind or other severely
handicapped, and 8(a) programs not
reportable on Line C1 above;

(3) Line C3-Not Competed. Complete
when Lines C1 or C2 do not apply.

4. Section 204.675.2 is amended by
revising paragraph (a) to read as
follows:

204.675-2 Procedures.
(a) During the term of the Program,

each contracting action obligating or
deobligating $25,000 or less for services
within any of the four designated
industry groups shall be reported on an
Individual Contract Action Report (DD
Form 350) except as indicated in
204.671-3(d), and except that a DD Form
350 need not be prepared for actions of
$500 or less. In addition, do not complete
the report for actions of $25,000 or less
when the action is a result of a Foreign
Military Sale (Item B9=Y) or the kind of
contracting action would be coded as an
order/modification under Federal
Schedule or as an action with another
Federal Agency (Item B14=6 or 8).

5. Section 204.675-3 is amended by
adding introductory text proceding
paragraph (a) to read as follows:

204.675-3 Instructions for Completion of
the DD Form 350.

Do not complete the report for actions
of $25,000 or less when the action is a
result of a Foreign Military Sale (Item
B9=Y) or when the kind of contracting
action would be coded as an order/
modification under Federal Schedule or
as an action with another Federal
Agency (Item B13=6 or 8).

[FR Doc. 89-15869 Filed 7-5--89 8:45 am]
01LUNG CODE 3810-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 672

[Docket No. 81132-90331

Groundfish of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Notice of closure.

SUMMARY: The Director, Alaska Region,
NMFS (Regional Director), has
determined that the portion of the total
allowable catch (TAC) of sablefish
allocated to hook-and-line gear in the
Central Regulatory Area of the Gulf of
Alaska has been reached. The Secretary
of Commerce (Secretary) is prohibiting
further retention of sablefish by longline
vessels fishing in this district from 12:00
noon, Alaska Daylight Time (a.d,t.), on
June 29, 1989, through December 31,
1989.
DATES: Effective from 12:00 noon, a.d.t.,
on June 29, until midnight, Alaska
Standard Time, December 31, 1989.
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Comments may be submitted until July
17 1989.
ADDRESSES: Comments should be
addressed to Steven Pennoyer, Director,
Alaska Region (Regional Director),
National Marine Fisheries Service, P.O.
Box 21668, Juneau, Alaska 99802-1668.
FOR FURTHER INFORMATION CONTACT:
Janet E. Smoker, Fishery Management
Biologist, 907-586-7230.
SUPPLEMENTARY INFORMATION: The
Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMP)
governs the groundfish fishery in the
exclusive economic zone in the Gulf of
Alaska under the Magnuson Fishery
Conservation and Management Act.
Regulations implementing the FMP are
at 50 CFR Part 672. Section 672.20(a) of
the regulations establishes an optimum
yield (OY) range of 116,000--800,000
metric tons (mt) for all groundfish
species in the Gulf of Alaska. The
TAC(s) for target species and species
groups are specified annually within the
OY range and apportioned among the
regulatory areas and districts.

Section 672.24(b)(2) of current
regulations restricts the hook-and-line
catch of sablefish in the Central
Regulatory Area to 80 percent of the
TAC. The 1989 TAC specified for
sablefish in the Central Regulatory Area
is 11,700 mt; the portion of the TAC
allocated to hook-and-line gear in this
area is 9,360 mt. Under § 672.24(b)(3)(ii).
if the share of the sablefish TAC
assigned to any type of gear for any area
or district is reached, further catches of
sablefish must be treated as prohibited
species by persons using that type of
gear for the remainder of the year.

The C:ected hook-and-line fishery for
sablefish began April 1, 1989. The
Central Regulatory area was initially
closed to directed fishing for sablefish
on May 27 (54 FR 23662, June 2,1989);
retention of bycatch amounts of
sablefish was permitted.

The Regional Director reports that
vessels using hook-and-line gear have
landed 9,403 mt of sablefish through
June 10 in the Central Regulatory Area.
Therefore, pursuant to § 672.24(b)(3)(ii),
the Secretary is prohibiting further
retention of sablefish caught with hook-
and-line gear in the Central Regulatory
Area effective 12:00 noon, ADT, June 29,
1989. Any sablefish caught with hook-
and-line gear after that date must be
treated as prohibited species and
discarded at sea.

The Secretary has already forbidden
retention of sablefish by vessels using
trawl gear effective June 6, 1989 (54 FR
24712, June 9, 1989). Overharvesting of
sablefish will result unless this notice
takes effect promptly. Therefore, NOAA

finds for good cause that prior
opportunity for public comment on this
notice is contrary to the public interest
and its effective date should not be
delayed.

Public comments on the necessity for
this action are invited for a period of 15
days after filing with the Office of the
Federal Register. Public comments on
this notice of closure may be submitted
to the Regional Director at the address
above until July 17 1989. If written
comments are received which oppose or
protest this action, the Secretary will
reconsider the necessity of this action,
and, as soon as practicable after that
reconsideration, will publish in the
Federal Register a notice either of
continued effectiveness of the
adjustment, responding to comments
received, or modifying or rescinding the
adjustment.

Classification

This action is taken under § § 672.22
and 672.24, and Is in compliance with
Executive Order 12291.
List of Subjects in 50 CFR Part 672

Fisheries, Reporting and
recordkeeping requirements.

Authority: 16 U.S.C. 1801, et seq.
Dated: June 29,1989.

David S. Crestin,
Acting Director of Office Fisheries,
Conservation and Managemen, National
Marine Fisheries Service.
[FR Doc. 89-15797 Filed 6-30-89; 8:51 am]
BILLNG CODE 3510-ZM

50 CFR Part 674

[Docket No. 90652-91521

High Seas Salmon Fishery off Alaska

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Final rule.

SUMMARY: The Secretary of Commerce
announces the commercial salmon
fishing periods in the exclusive
economic zone off Southeast Alaska for
1989. The Secretary notes that the
Pacific Salmon Commission has
established a base harvest limit of
263,000 chinook salmon for all
commercial and recreational fisheries in
Southeast Alaska in 1989. This action by
the Secretary is necessary to establish
the opemng of the commercial troll
fishery for 1989 and is intended to fulfill
United States international
commitments under the Pacific Salmon
Treaty.
EFFECTIVE DATE: June 30, 1989.

FOR FURTHER INFORMATION CONTACT:
Aven M. Andersen (Fishery
Management Biologist, Alaska Region,
NMFS), 907-58-7228.
SUPPLEMENTARY INFORMATION:

Background

The Pacific Salmon Treaty (Treaty)
was signed in 1985 by the United States
and Canada. The Treaty governs Pacific
Salmon stocks which originate in U.S.
and Canadian waters and which are
subject to interception by the other
party and affect the management or
biology of stocks of the other party. The
Treaty governs most of the salmon
stocks covered by the Fishery
Management Plan for the Salmon
Fisheries in the EEZ off the coast of
Alaska (FMP); the North Pacific Fishery
Management Council (Council) must
ensure that the FMP is consistent with
the Treaty. The Treaty also requires
Canada and the United States to
establish and enforce regulations to
implement provisions of the Treaty,
particularly regarding transboundary
river resources, specific fisheries for
chinook and coho, and a general
obligation to prevent increased
interceptions.

Section 7(a) of Pub. L 99-5, the Pacific
Salmon Treaty Act of 1985, 16 U.S.C.
3631 et seq., requires the Secretary of
Commerce (Secretary) to issue
conforming amendatory regulations
applicable to the U.S. exclusive
economic zone (EEZ) to carry out U.S.
international obligations under the
Treaty. This final rule amends the
regulations at 50 CFR Part 674 to adopt
fishing seasons and catch limitations for
1989 that, in conjunction with similar
measures adopted by the State of
Alaska (State) for its waters, will ensure
that the high-seas salmon fishery is
conducted in a manner that fulfills our
international obligations under the
Treaty.

Quotas for Chinook Salmon

Under the treaty, which established it,
the Pacific Salmon Commission
(Commission) set the 1989 chinook
salmon quotas at its meeting in February
1989. For all salmon fisheries in
Southeast Alaska, the Commission set
the harvest quota at 263,000 chinook
salmon from the base stocks; this
number equals last year's harvest quota
for the base stocks. The base stocks are
those wild and hatchery stocks that
were being harvested in this fishery
when the Treaty was signed.

In addition, the Commission
authorized Alaska to augment the
harvest quota for base stocks with a
supplemental harvest of chinook salmon
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produced by Alaska hatcheries that are
in excess of those included in the base
stocks. The exact amount of this
supplemental harvest will be calculated
In season using procedures approved by
the Commission. The current preseason
estimate of the supplemental harvest is
42,200 chinook; consequently, the total
allowable harvest is predicted to be
about 305,200 chinook.

Chinook Harvest Guidelines for the Troll
Fishery

Because the chinook harvest occurs
principally within the State waters, the
Council defers to the Alaska Board of
Fisheries (Board) on allocation
decisions. The Board met in Juneau
during March 1989. Although it acted on
numerous proposals for the salmon
fisheries, it retained the existing harvest
guidelines for chinook among the
various groups of fishermen m Southeast
Alaska. Therefore, of the 263,000
chinook harvest quota for base stocks,
the harvest guidelines are as follows:
Sport-22,000; net (seine, drift gillnet, set
gillnet, and trap)-20,000; troll-221000.
The Board did not allocate the estimated
supplemental harvest of 42,200 chinook,
Lut each fishery will be allowed to catch
as many of those supplemental chinook
as it can until the Commission's harvest
quota for base stocks is reached. The
exact number of the supplemental
chinook salmon that each fishery
harvests will be determined as the
season progresses from the recovery of
coded-wire tags from the Alaska
hatchery fish, and these tagged fish will
be excluded from the calculation used in
determining when the harvest quota for
base stocks is reached.

As indicated above, the Board
established the 1988-1989 harvest
guideline for the chinook troll fishery at
221,000 fish. The winter fishery in State
waters (October 1, 1988-April 14, 1989)
harvested about 35,000 chinook. About
18 percent of this harvest (some 6,300
fish) were Alaskan hatchery chinook.
The remainder of the fish harvested in
the winter fishery (about 28,700) were
from the harvest quota for base stocks
and have to be subtracted from the troll
harvest guidelines of 221,000, leaving, in
round numbers, about 192,000 chinook of
the base stocks for the remainder of the
1989 troll fishery.

According to the Alaska Department
of Fish and Game, the experimental June
troll fishery in State waters is expected
to harvest 25,000 chinook. It is estimated
that between 10,000 and 20,000 of the
fish from this harvest will be Alaska
hatchery chinook. The remaining 5,000
to 15,000 chinook are expected to be
harvested from the base stocks and
have to be subtracted from the troll
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harvest guideline. Therefore, between
177,000 and 187,000 chinook of the base
stocks are expected to remain for the
summer troll fishery (i.e., harvest
guideline of 221,000 less winter fishery
catch of 28,700 less estimated June
experimental fishery catch of 5,000 to
15,000 leaves between 177,000 and
187,000 fish in round numbers). The
remaining number of chinook left for the
summer fishery applies to all
commercial salmon trolling in the
marine waters of Southeast Alaska and
the EEZ; there is no separate allocation
for the troll fishery in the EEZ.

The Summer Troll Fishing Season

The Board set July 1 as the opening
date of the summer commercial troll
fishing season for chinook and other
species of salmon. The fishing period for
chinook salmon will be closed when the
chinook quota has been harvested. The
summer commercial troll fishing season
for species of salmon other than chinook
closes at midnight September 20.

The Board intended that the chinook
troll fishery be managed so that there is
a single summer troll fishing period for
chinook salmon. Fishing periods are
scheduled to avoid, as much as
practicable, nonretainable incidental
catches of chinook during fisheries for
other species. Chinook that are caught
and released suffer a mortality of about
20 to 25 percent. That is, about one out
of every four chinook caught by trollers
and released will die from wounds or
being handled. Managers attempt to
reduce the chances of chinook being
caught when they cannot be retained.
Thus, after the troll share of the chinook
quota has been harvested, chinook
retention in the troll fishery will be
prohibited while fishing for the other
salmon species (coho, sockeye, pink,
and chum). Also, in the past 6 years, the
Secretary and the State have prohibited
trolling in several outer coastal areas in
State waters and a small area in the
EZ where chinook are known to
concentrate. These closures may be
necessary again.

Depending on the size of the coho run
and the speed at which the coho move
from the offshore waters into the inside
waters and spawmng grounds, the
Secretary and the State may close the
troll fishery to the harvest of all salmon
species for about 10 days between mid-
July and mid-August in order to protect
coho.

Fishing Periods

Unless modified later, the fishing
periods (Alaska Daylight Time) for the
commercial troll fishery in the EEZ off
Southeast Alaska are as follows:

Chinook salmon: From 0001 hours on
July 1, 1989, until the chinook harvest
guideline is reached (probably about
July 20).

All salmon species except chinook:
From 0001 hours on 1 July 1989 until 2400
hours on September 20, 1989.

After the fishing season begins, the
Secretary may issue notices to modify
these fishing periods on the basis of
contingencies which include the
following:

(1) The troll fishery for all species of
salmon may be closed for about 10 days
between mid-July and mid-August
unless an evaluation of Southeast
Alaska coho salmon shows their
abundance to be well above average
and that they are making good progress
in their inshore migrations. This possible
closure is designed (a) to stabilize or
reduce the proportion of coho harvested
in the offshore and coastal fisheries, (b)
to allow adequate harvests by the
fisheries in the marine and fresh waters
inshore of the surfline of Southeast
Alaska as described in 5 Alaska
Administrative Code 33.312(b), and (c)
to allow adequate numbers of coho to
escape the fisheries and reach the
spawning grounds.

(2) The fishery for chinook salmon
may be reopened for a short time after it
has been closed if (a) harvest statistics
reveal that the fishery was closed before
the chinook base quota, established by
the Treaty, was reached, (b) estimated
chinook remaining for the fishery and
predicted harvest rates will allow the
fishery to be reopened for more than 12
hours without exceeding the harvest
quota for base stocks, and (c) the
reopening of the chinook fishery in the
EEZ is compatible with a reopening of
the fishery in Alaskan waters.

(3) If management actions need to be
taken to reduce the hooking mortality of
chinook salmon caught incidentally
during the fishery for other salmon
species, or to restrict the harvest of
chinook to an incidental harvest, several
outer coastal areas in State waters and
a small area of the EEZ known to have
high concentrations of chinook may be
closed as they have been in recent past
years.

Other Matters

A provision of the Pacific Salmon
Treaty (Annex IV Chapter 3) requires
each nation to submit the plans it has
developed for managing its salmon
fisheries to the other nation before the
start of the fishing season. The United
States and Canada will have exchanged
all their fishing plans before the start of
the salmon fishing season.



Federal Register / Vol. 54, No. 128 / Thursday, July 6, 1989 / Rules and Regulations

Copies of this notice have been
provided to the North Pacific Fishery
Management Council, the U.S. Fish and
Wildlife Service, and the U.S. Coast
Guard for review and consultation as
required by section 7(a) of the Pacific
Salmon Treaty Act.

Classification
Under section 7(a) of the Pacific

Salmon Treaty Act, this acton is exempt
from sections 4 through 8 of the
Administrative Procedure Act (5 U.S.C.
553 to 557), the Regulatory Flexibility
Act, and the National Environmental
Policy Act. It is exempt from Executive
Order 12291 because it involves a
foreign affairs function. It contains no
requirement for collecting information
for purposes of the Paperwork
Reduction Act.

The Director of the NMFS Alaska
Region has determined that this rule will
be implemented in a manner that is

consistent to the maximum extent
practicable with the approved coastal
zone management program of the State
of Alaska. This determination has been
submitted for review by the responsible
State agency under section 307 of the
Coastal Zone Management Act. This
final rule does- not contain policies with
federalism implications sufficient to
warrant preparation of a federalism
assessment.

List of Subjects m 50 CFR Part 674

Administrative practice and
procedure, Fisheries, Fishing, and
international organizations.

Dated: June 30,1989.
James E. Douglas, Jr.,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set forth above, 50
CFR Part 674 is amended as follows:

PART 674-HIGH SEAS SALMON
FISHERY OFF ALASKA

1. The authority citation for Part 674
continues to read as follows:

Authority: 16 U.S.C. 3631 et seq., 16 U.S.C.
1801 et seq.

2. In § 674.21, paragraph (a)(2) is
revised to read as follows:

§674.21 Time and area limitations.
(a)
(2) East area. Fishing periodsin 1989

(Alaska Daylight Time) are as follows:
(i) Chinook salmon-0001 hours on

July 1 until the commercial troll fleet
reaches its harvest guideline of 221,000
chinook from the base stocks.

(ii) Salmon species other than
chinook-0001 hours July 1 to 2400 hours
on September 20.

[FR Doc. 89-15897 Filed 6-30-89; 2:28 pm]
BILUNG CODE 3510-22-M
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Proposed Rules Federal Register

Vol. 54, No. 128

Thursday, July 6, 1989

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL

MANAGEMENT

5 CFR Part 900

Enforcement of Nondiscrimination on
the Basis of Handicap In Federally
Assisted Programs

AGENCY: Office of Personnel
Management (OPM).
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed regulation
would amend the regulation issued by
OPM for enforcement of section 504 of
the Rehabilitation Act of 1973, as
amended, in federally assisted programs
or activities to include a cross-reference
to the Uniform Federal Accessibility
Standards (UFAS). Because some
facilities subject to new construction or
alteration requirements under section
504 are also subject to the Architectural
Barriers Act, govern'mentwide reference
to UFAS will diminish the possibility
that recipients of Federal financial
assistance would face conflicting
enforcement standards. In addition,
reference to UFAS by all Federal
funding agencies will reduce potential
conflicts when a building is subject to
the section 504 regulations of more than
one Federal agency.
DATE: To be assured of consideration,
comments must be in writing and must
be received by September 5, 1989.

ADDRESSES: Comments should be sent
to: Sharrell S. Keeling, EEO Division,
OPEEO, U.S. Office of Personnel
Management, 1900 E Street, NW Room
5459, Washington, DC 20415.

Comments received will be available
for public inspection at EEO Division,
OPEEO, U.S. Office of Personnel
Management, 1900 E Street, NW., Room
5459, Washington, DC from 8:30 a.m. to
4:30 p.m., Monday through Friday except
legal holidays. Copies of this notice are
available on tape for persons with
impaired vision. They may be obtained
at the above address.

FOR FURTHER INFORMATION CONTACT:
Sharrell S. Keeling at 202-632-6272
(voice/TDD).
SUPPLEMENTARY INFORMATION:

Background
Section 504 of the Rehabilitation Act

of 1973, as amended (29 U.S.C. 794],
provides in part that

No otherwise qualified individual with
handicaps in the United States shall,
solely by reason of his handicap, be excluded
from the participation in, be denied the
benefits of, or be subjected to discrimination
under any program or activity receiving
Federal financial assistance

The agency's current section 504
regulation for federally assisted
programs, issued m 1980, requires that
new construction be designed and built
to be accessible and that alterations of
facilities be made in an accessible
manner. It states that OPM "will adopt
the Architectural and Transportation
Barriers Compliance Board's (ATBCB)
'Minimum Guidelines and Requrements
for Accessible Design' when they are
issued in final form. The rule suggests
that in the interim, new construction or
alteration be in conformance with the

American National Standard
Specifications for Making Buildings and
Facilities Accessible to, and Usable by,
the Physically Handicapped" published
by the American National Standards
Institute (ANSI A117.1-1961 (R1971)). As
detailed below, the ATBCB issued its
guidelines in 1982. The proposed
revision set forth in this document will
reference UFAS, which is consistent
with the ATBCB's guidelines.

On August 7 1984, UFAS was issued
by the four agencies establishing
standards under the Architectural
Barriers Act [49 FR 31528 (see
discussion infra]]. The Department of
Justice (DOJ), as the agency responsible
under Executive Order 12250 for
coordinating the enforcement of section
504, has recommended that agencies
amend their section 504 regulations for
federally assisted programs or activities
to establish that, with respect to new
construction and alterations, compliance
with UFAS shall be deemed to be
compliance with section 504. Because
some facilities subject to new
construction or alteration requirements
under section 504 are also subject to the
Architectural Barriers Act,
governmentwide reference to UFAS will
diminish the possibility that recipients

of Federal financial assistance would
face conflicting enforcement standards.
In addition, reference to UFAS by all
Federal funding agencies will reduce
potential conflicts when a building is
subject to the section 504 regulations of
more than one Federal agency.

Background of Accessibility Standards

The Architectural Barriers Act of 1968,
42 U.S.C. 4151-4157 requires certain
Federal and federally funded buildings
to be designed, constructed, and altered
in accordance with accessibility
standards. It also designates four
agencies (the General Services
Administration, the Departments of
Defense and Housing and Urban
Development, and the U.S. Postal
Service) to prescribe the accessibility
standards. Section 502 of the
Rehabilitation Act of 1973 established
the ATBCB. In 1978 the Rehabilitation
Act was amended to require the ATBCB,
inter alia, to issue minimum guidelines
and requirements for the standards to be
issued by the four standard-setting
agencies. The minimum guidelines were
published on August 4, 1982 (47 FR
33862), and are codified at 36 CFR Part
1 1 9 0 .1

On August 7 1984, the four standard-
setting agencies issued UFAS as an
effort to minimize the differences among
the four agencies' Barriers Act
standards, and among those standards
and accessibility standards used by the
private sector. The General Services
Administration (GSA) and Department
of Housing and Urban Development
(HUD) have incorporated UFAS into
their Barriers Act regulations (see 41
CFR Subpart 101-19.6 (GSA) and 24 CFR
Part 40 (HUD)). In order to ensure
uniformity, UFAS was designed to be
consistent with the scoping and
technical provisions of the ATBCB's
minimum guidelines and requirements,
as well as with the technical provisions
of ANSI A117.1-1980, published by the
American National Standards Institute.
(The 1980 ANSI standard contains fee
scoping provisions.) ANSI is a private,
national organization that publishes

The ATBCB Office of Technical Services is
available to provide technical assistance to
recipients upon request relating to the elimination of
architectural barrers. Its address is: U.S. ATBCB,
Office of Technical Services, 1111 18th Street, NW.,
Suite 500, Washington, DC 20036. The telephone
number is 1202) 653-7834 [voice/TDDI. this is not
toll fee number.
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recommended standards on a wide
variety of subjects. ANSI's original
accessibility standard, ANSI A117.1,
"Specifications for Making Buildings
and Facilities Accessible to, and Usable
by, Physically Handicapped People,
was published in 1961 and reaffirmed in
1971. The current edition, issued in 1986,
is ANSI A117.1-1986. The 1961, 1980,
and 1986 ANSI standards are frequently
used in private practice and by State
and local governments.

This proposed amendment would
amend the current regulation
implementing section 504 in programs or
activities receiving Federal financial
assitance from OPM to refer to UFAS.

The agency has determined that it will
not require the use of UFAS, or any
other standard, as the sole means by
which recipients can achieve
compliance with the requirement that
new construction and alterations be
accessible. To do so would
unnecessarily restrict recipients' ability
to design for particular circumstances.
In addition, it might create conflicts with
State or local accessibility requirements
that may also apply to recipients'
buildings and that are intended to
achieve ready access and use. It is
expected that in some instances
recipients will be able to satisfy the
section 504 new construction and
alteration requirements by following
applicable State or local codes, and vice
versa.

Effect of Amendment
The agency's current section 504 rule

requires that new facilities be designed
and constructed to be readily accessible
to and usable by persons with
handicaps and that alterations be
accessible to the maximum extent
feasible. The amendment would not
affect the current requirement but would
merely provide that compliance with
UFAS with respect to buildings (as
opposed to "facilities, a broader term
that encompasses buildings as well as
other types of property) shall be deemed
compliance with these requirements
with respect to those buildings. Thus, for
example, an alteration is accessible "to
the maximum extent feasible" if it is
done in accordance with UFAS. It
should be noted that UFAS contains
special requirements for alterations
where meeting the general standards
would be impracticable or infeasible
(see e.g., UFAS sections 4.1.6(l)(b),
4.1.6(3), 4.1.6(4), and 4.1.7).

The amendment also includes
language providing that departures from
particular UFAS technical and scoping
requirements are permitted so long as
the alternative methods used will
provide substantially equivalent or

greater access to and utilization of the
building. Allowing these departures
from UFAS will provide recipients with
necessary flexibility to design for
special circumstances and will facilitate
the application of new technologies that
are not specified in UFAS. As explained
under "Background of Accessibility
Standards, the agency anticipates that
compliance with solne provisions of
applicable State and local accessibility
requirements will provide "substantially
equivalent" access. In some
circumstances, recipients may choose to
use methods specified in model building
codes or other State or local codes that
are not necessarily applicable to their
buildings but that achieve substantially
equivalent access.

The amendment requires that the
alternative methods provide
"substantially" equivalent or greater
access, in order to clarify that the
alternative access need not be precisely
equivalent to that afforded by UFAS.
Application of the "substantially
equivalent access" language will depend
on the nature, location, and intended use
of a particular building. Generally,
alternative methods will satisfy the
requirement if in material respects the
access is substantially eqivalent to that
which would be provided by UFAS in
such respects as safety, convenience,
and independence of movement. For
example, it would be permissible to
depart from the technical requirement of
UFAS section 4.10.9 that the inside
dimensions of an elevator car be at least
68 inches or 80 inches (depending on the
location of the door) on the door opening
side, by 54 inches, if the clear floor area
and the configuration of the car permits
wheelchair users to enter the car, make
a 360-degree turn, maneuver within
reach of controls, and exit from the car.
This departure is permissible because it
results in access that is safe, convenient,
and independent, and therefore
substantially equivalent to that provided
by UFAS.

With respect to UFAS scoping
requirements, it would be permissible in
some circumstances to depart from the
UFAS new construction requirement of
one accessible principal entrance at
each grade floor level of a building (see
UFAS section 4.1.2(8)), if safe,
convenient, and independent access is
provided to each level of the new
facility by a wheelchair user from an
accessible principal entrance. This
departure would not be permissible if it
required an individual with handicaps to
travel an extremely long distance to
reach the spaces served by the
inaccessible entrances or otherwise
provided access that was substantially

less convenient than that which would
be provided by UFAS.

It would not be permissible for a
recipient to depart from UFAS'
requirement that, in new construction of
a long-term care facility, at least 50% of
all patient bedrooms be accessible (see
UFAS section 4.1.4(9)(b)), by using large
accessible wards that make it possible
for 50% of all beds in the facility to be
accessible to individuals with
handicaps. The result is that the
population of individuals with
handicaps in the facility will be
concentrated in large wards, while able-
bodied persons will be concentrated in
smaller, more private rooms. Because
convenience for persons with handicaps
is therefore compromised to such a great
extent, the degree of accessibility
provided to persons with handicaps is
not substantially equivalent to that
intended to be afforded by UFAS.

It should be noted that the
amendment does not require that
existing buildings leased by recipients
meet the standards for new construction
and alterations. Rather, it continues the
current Federal practice under section
504 of treating newly leased buildings as
subject to the program accessibility
standard for existing facilities.

Buildings under design on the
effective date of this amendment will be
governed by the amendment if the date
that bids were invited falls later the
effective date. This interpretation is
consistent with GSA's Architectural
Barriers Act regulation incorporating
UFAS, at 41 CFR Subpart 101-19.6.

The proposed revision includes
language modifying the effect of UFAS
section 4.1.6(1)(g), which provides an
exception to UFAS section 4.1.6.
Accessible buildings: Alterations.
Section 4.1.6(1)(g) of UFAS states that
"mechanical rooms and -other spaces
which normally are not frequented by
the public or employees of the building
or facility or which by nature of their
use are not required by the Architectural
Barriers Act to be accessible are
excepted from the requirements of
4.1.6. Particularly after the development
of specific UFAS provisions for housing
alterations and additions, UFAS section
4.1.6(1)(g) could be read to exempt
alterations to privately owned
residential housing, which is not
covered by the Architectural Barriers
Act unless leased by the Federal
Government for subsidized housing
programs. This exception, however, is
not appropriate under section 504, which
protects beneficiaries of housing
provided as part of a federally assisted
program. Consequently, the proposed
amendment provides that, for purposes
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of this section, section 4.1.6(1)(g) of
UFAS shall be interpreted to exempt
from the requirements of UFAS only
spaces that, because of their intended
use, will not require accessibility to the
public or beneficiaries, or residents or
employees with handicaps.

The proposed revison also provides
that whether or not the recipient opts to
follow UFAS in satisfaction of the ready
access requirement, the recipient is not
required to make building alterations
that have little likelihood of being
accomplished without removing or
altering a load-bearing structural
member. This provision does not relieve
recipients of their obligation under the
current regulation to ensure program
accessibility.

This document has been reviewed by
DOJ. It is an adaptation of a prototype
prepared by DOJ under Executive Order
12250 of November 2, 1980. The ATBCB
has been consulted in the development
of this document in accordance with 28
CFR 41.7

This proposed rule is not a major rule
for the purposes of Executive Order
12291 of February 17 1981. As required
by the Regulatory Flexibility Act, it is
hereby certified that this proposed rule
will not have a significant impact on
small business entities.

List of Subjects in 5 CFR Part 900

Administrative practice and
procedure, Blind, Buildings, Civil rights,
Employment, Equal employment
opportunity, Government employees,
Grant programs, Handicapped,
Intergovernmental relations,
Investigations, Loan programs.

For the reasons stated in the
preamble, OPM proposes to amend 5
CFR Part 900 as follows:

PART 900-[AMENDED]

1. The authority citation for Subpart G
of Part 900 is revised to read as follows:

Authority: 29 U.S.C. 794.

2. Section 900.705 is amended by
revising paragraph (f) to read as follows:

§ 900.705 Program accessiblity.

(f)(1) Effective as of (the effective date
of this amendment), design,
construction, or alternation of buildings
in conformance with sections 3 through
8 of the Uniform Federal Accessibility
Standards (UFAS) (Appendix A to 41
CFR Subpart 101-19.6) shall be deemed
to comply with the requirements of this
section with respect to those buildings.
Departures from particular technical and
scoping requirements of UFAS by the
use of other methods are permitted
where substantially equivalent or.

greater access to and usability of the
building is provided.

(2) For purposes of this section,
section 4.1.6(1)(g) of UFAS shall be
interpreted to exempt from the
requirements of UFAS only mechanical
rooms and other spaces that, because of
their intended use, will not require
accessibility to the public or
beneficiaries or result in the
employment or residence therein of
persons with physical handicaps.

(3) This section does not require
recipients to make building alterations
that have little likelihood of being
accomplished without removing or
altering a load-bearing structural
member.
Constance Homer,
Director.
[FR Doc. 89-15702 Filed 7-5-89; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 401

[Amdt. No. 22; Doc. No. 6927S

General Crop Insurance Regulations;
High-Risk Land Exclusion Option

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the General Crop Insurance Regulations
(7 CFR Part 401), effective for the 1990
and succeeding crop years, by adding a
new section, 7 CFR 401,131, to be known
as the High-Risk Land Exclusion Option.
The intended effect of this rule is to
provide the regulations containing the
provisions of a High-Risk Land
Exclusion Option on several
endorsements to the general crop
insurance policy.
DATE: Written comments on this
proposed rule must be received not later
than August 7 1989.
ADDRESS: Written comments on this
proposed rule should be sent to Peter F
Cole, Office of the Manager, Federal
Crop Insurance Corporation, Room 4090,
South Building, U.S. Department of
Agriculture, Washington, DC, 20250.
FOR FURTHER INFORMATION CONTACT:
Peter F Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed.under USDA
procedures established by Departmental

Regulation 1512-1. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
established as May 1, 1994.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
3015, Subpart V published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

FCIC proposes to add to the General
Crop Insurance Regulations (7 CFR Part
401), a new Section to be known as 7
CFR 401.131, the High-Risk Land
Exclusion Option, effective for the 1990
and succeeding crop years, to provide
the provisions for allowing an insured to
exclude from crop insurance coverage
all high-risk land.

In adding the new High-Risk Land
Exclusion Option, FCIC is responding to
the recommendations contained in the
Interim Report of the Commission for
the Improvement of the Federal Crop
Insurance Program (Commission).

The Commission is composed of 10
individuals representing various
constituencies of the insurance industry,
and 10 others representing agricultural
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producers interests. The Commission's
mission is to study participation in the
crop insurance program, program
operations and ways to improve crop
insurance.

The Commission's Interim report
contained, among other
recommendations, one which provides
for the exclusion of high-risk land, e.g.,
river bottoms, flood plains, etc., from
insurance coverage. The
recommendation addresses FCIC's
current position of providing uniformly
available crop insurance coverage on
high-risk land, thereby increasing the
rates to the insured.

The basic crop insurance policy
provides insurance coverage on all land
planted to a crop by an insured. If the
crop is planted on insurable high-risk
land, theinsured will be required to
report, and pay premium on, such
acreage. The premium rate for such crop
land reflects the risk which exists.
Insurance coverage on all cropland is
uniformly available to all insureds with
an accepted application.

Providing coverage and rates on high-
risk land requires all insureds to insure,
at a high cost, land which was
previously uninsurable. In the
Commission's opinion, requiring
insurance on high-risk land makes the
producer's over-all farming costs higher
by raising the cost of crop insurance.

FCIC agrees with the Commission's
recommendation and proposes to issue
the High-Risk Land Exclusion Option to
address both the concerns of the
Commission and those of FCIC with
respect to providing uniformly available
coverage.

It is proposed that for those insureds
who do not wish to insure their hIgh-nsk
land, the basic insurance policy may be
amended by submitting the High-Risk
Land Exclusion Option separately for
each policy and crop involved, providing
FCIC and the insured greater flexibility
in reaching their insurance objectives.

Initially, the High-Risk Land Exclusion
Option will be available on crops in
those states and counties where the
actuarial study on high-risk land
classification has been completed. It is
the intent of FCIC to expand to
additional crops and counties as the
actuarial classifications are completed.
Beginning with the 1990 crop year, the
High-Risk Land Exclusion Option will be
available on the following crops:
Barley (7 CFR 401.104)
Corn (7 CFR 401.111)
Cotton (7 CFR 401.119) 1
Cotton ELS (7 CFR 401.121)
Dry Beans (7 CFR Part 433]
Gram Sorghum (7 CFR 401.113)
Oats (7 CFR 401.105)
Popcorn (7 CFR Part 447)

Rye (7 CFR 401.106)
Safflowers (7 CFR 401.123) '

Soybeans (7 CFR 401.117)
Sunflowers (7 CFR 401.124)
Wheat (7 CFR 401.101)

Note: Not available on these crops in
Hidalgo County. Texas.

2 Not available on Dry Beans in Idaho,
Oregon. Utah. and Washington.

3 Not available on Safflowers in Idaho and
Utah.

FCIC is soliciting public comment on
this proposed rule for 30 days following
publication in the Federal Register.
Interested parties may submit written
comments, data, and opinions on this
rule to Peter F Cole, Secretary, Office of
the Manager, Federal Crop Insurance
Corporation, Room 4090, South Building,
U.S. Department of Agriculture,
Washington, DC 20250.

All written comments received
pursuant to this proposed rule will be
available for public inspection and
copying at the above address during
regular business hours, Monday through
Friday.

List of Subjects m 7 CFR Part 401
Crop insurance: High-risk land

exclusion option.

Proposed rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
proposes to amend the General Crop
Insurance Regulations (7 CFR Part 401),
effective for the 1990 and succeeding
crop years, as follows:

PART 401--[AMENDED]

1. The authorfty citation for 7 CFR
Part 401 continues to read as follows:

Authority: 7 U.S.C. 1506, 1516.

2. 7 CFR Part 401 is amended to add a
new Section to be known as 7 CFR
401.131, High-Risk Land Exclusion
Option, effective for the 1990 and
Succeeding Crop Years, to read as
follows:

§ 401.131 High-risk land exclusion option

The provisions of the High-Risk Land
Exclusion Option for the 1990 and
subsequent crop years are as follows:
Federal Crop Insurance Corporation
High-Risk Land Exclusion Option. This
is a continuous Option. Refer to item 5
of this Option.
Insured's Name
Address
Crop
County
Contract No.
Crop Year
Identification No: SSN__
TAX

Upon our approval of this Option, we
agree to amend your Federal Crop
Insurance Policy to exclude from crop
insurance coverage all high-risk land for
the identified crop and county in which
you have a share, subject to the
following terms and conditions:

1. The Option must be submitted to us
on or before the final date for accepting
applications for the initial crop year in
which you wish to exclude high-risk
land.

2. In the event of a loss on any insured
unit, you must provide separate
production records showing planted
acreage and harvested production for
any acreage which is excluded from
crop insurance coverage under this
Option.

3. By signing this Option, you are
declining crop insurance coverage under
the general crop insurance policy and
the crop endorsement on your high-risk
land.

4. As used in this Option, "high-risk"
land is any land which is not classified
in an "R" classification shown on the
actuarial table.

5. This Option may be cancelled by
either you or us for any succeeding crop
year by giving written notice on or
before the cancellation date provided by
the policy, preceding such crop year.

6. You must report, on the acreage
report for each crop year, the acreage of
the crop planted on high-risk land.

All other provisions of the policy not
in conflict with this Option are
applicable.

Insured's Signature

Date

Corporation Representative's Signature and
Code Number

Date
Done in Washington, DC, on June 19, 1989.

John Marshall,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 89-15812 Filed 7-5-89:8:45 aml
BILLING CODE 3410-08M

7 CFR Part 449

[AmdL No. 2; Doc. No. 6938S]

Fresh Market Sweet Corn Crop
Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Withdrawal of notice of
proposed rulemaking.
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SUMMARY: The Federal Crop Insurance
Corporation (FCIC) hereby withdraws
the notice of proposed rulemaking
proposing to amend the Fresh Market
Sweet Corn Crop Insurance Regulations
(7 CFR Part 449), effective for the 1989
crop year only, to extend the date for
filing contract changes specified in the
policy for insuring fresh market sweet
corn. The intended effect of this rule
was to: (1) Allow additional time for
FCIC to complete studies of this
program prior to issuing the provisions
of crop insurance protection on fresh
market sweet corn as an endorsement to
the general crop insurance policy which
contains the standard terms and
conditions common to most crops: and,
(2) adapt the provisions to the needs of
approved additional counties.
FOR FURTHER INFORMATION CONTACT.
Peter F Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.

On Wednesday, April 6, 1988, FCIC
published a notice of proposed
rulemaking in the Federal Register at 53
FR 11299, to extend the date for filing
contract changes specified in the policy
for insuring fresh market sweet corn.
The intended effect of this rule was to
allow additional time for FCIC to
complete studies of this program prior to
issuing the provisions of crop insurance
protection of fresh market sweet corn as
an endorsement to the general crop
insurance policy which contains the
standard terms and conditions common
to most crops.

The studies were not completed in
time to be available before the proposed
extended filing date. Therefore, FCIC
hereby withdraws the notice of
proposed rulemaking published at 53 FR
11299.

Done in Washington, DC, on June 19, 1989.

John Marshall,
Manager Federal Crop Insurance
Corporation.
IFR Doc. 89-15813 Filed 7-5-89; 8:45 am]
BILUNG CODE 3410-08-M

DEPARTMENT OF COMMERCE

Office of the Secretary

15 CFR Part 25

[Docket No. 70871-71711

RIN 0690-AA14

Program Fraud Civil Remedies

AGENCY: Office of the Secretary,
Department of Commerce.
ACTION: Proposed rule.

SUMMARY: This proposed rule, if
promulgated, would implement the
Program Fraud Civil Remedies Act of
1986, which authorizes the Department
of Commerce (and certain other Federal
agencies) to impose through
administrative adjudication civil
penalties and assessments against
persons making false claims or
statement to it.
DATE: To assure consideration,
comments must be received on or before
August 7 1989.
ADDRESSES: Comments may be mailed
tothe Office of the General Counsel,
Department of Commerce, Room 5890,
14th and Constitution Avenue NW
Washington, DC 20230 or delivered to
that office between 9:00 a.m. and 5:30
p.m. Comments received may also be
inspected in Room 6628 between 8:30
a.m. and 5:00 p.m.
FOR FURTHER INFORMATION CONTACT.
Wayne Weaver, Acting Counsel to the
Inspector General, 14th and Constitution
Avenue NW Washington, DC 20230,
(202) 377-5992.
SUPPLEMENTARY INFORMATION:

I. Background

These proposed regulations would
implement the Program Fraud Civil
Remedies Act (the Act), which was
enacted on October 21, 1986 as sections
6103-6104 of the Omnibus Budget
Reconciliation Act of 1986 (Pub. L. 99-
509, 100 Stat. 1874), and codified at 31
U.S.C. 3801-3812. The Act establishes an
administrative remedy against anyone
who makes a false claim or written
statement to any of certain Federal
agencies, including the Department of
Commerce (the Department). In brief,
any person who submits a claim or
written statement to an affected agency
knowing or with reason to know that it
is false, fictitious, or fraudulent, is liable
for a penalty of up to $5,000 per claim or
statement and, in addition, with respect
to claims, for an assessment of up to
double the amount falsely claimed.

The Act requires each affected
Federal agency to promulgate rules and
regulations necessary to implement the
provisions of the Act. 31 U.S.C. 3809.
The Senate Governmental Affairs
Committee stated in its report on the
Act that it "expects that the regulations
would be substantially uniform
throughout government. S. Rep. No. 99-
212, 99th Cong., 1st Sess. 12 (1985). In
keeping with that expression, in
November, 1986 the President's Council
on Integrity and Efficiency (PCIE)
requested the Department of Health and
Human Services (HHS) to form a task
force to develop model regulations for
implementation of the Act by all

affected Federal agencies. HHS was
asked to lead the task force because it
has since 1983 been administering a
statute similar to the Act, the Civil
Monetary Penalty Law, 42 U.S.C. 1320a-
7a. (The Civil Monetary Penalty Law
authorizes the Secretary of HHS to
impose penalties and assessments
against those who submit false claims to
the Medicare, Medicaid, or the Maternal
and Child Health Block Grant
Programs.) The task force completed a
model set of regulations on March 6,
1987 and the PCIE recommended that
all affected Federal agencies adopt
them.

The Department here proposes to
adopt the final model regulations
recommended by the PCIE,
incorporating, where appropriate,
definitions and procedures specific to
the Department's organization.

II. General Description of the Statutory
Scheme

The Act provides for administrative
adjudication of cases where a person
makes a claim or written statement to
the Department that the person knows,
or has reason to know, is false,
fictitious, or fraudulenL liability
attaches under the Act for any false,
fictitious, or fraudulent claim for
property, services, or money and for any
written statement that is false, fictitious,
or fraudulent with respect to any claim,
contract, bid, proposal for contract,
grant, loan or benefit.

If a person making such a claim or
statement to the Department does so
with actual knowledge or deliberate
ignorance of its falsity, or acts with
reckless disregard for the truth or falsity
of the claim or statement, he or she can
be held liable for a penalty of up to
$5,000 per claim or statement. In
addition, with respect to claims, the
person may be subject to an assessment
of up to double the amount falsely
claimed.

Role of Major Actors in Bringing Cases

The Act prescribes roles for four
major actors within the Department in
bringing cases under the Act: the
investigating official, the reviewing
official, the presiding official, and the
authority head.

The investigating official is vested
with the authority to investigate all
allegations of liability under the Act,
including the power to subpoena
documents and other information. If the
investigating official concludes that an
action under the Act is warranted, he or
she submits a report of the investigation
to the reviewing official.
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The reviewing official must be
someone with the Department
independent of the investigating official.
The reviewing official reviews the
investigative report to determine
whether there is adequate evidence to
believe that the person named in the
report is liable under the Act. If so, the
reviewing official sends to the
Department of Justice a written notice of
intent to issue a complaint. The Act then
gives the Attorney General, or a
designated Assistant Attorney General,
90 days to approve or disapprove the
Issuance of a complaint.

If the appropriate Justice Department
official approves a case, the reviewing
official may serve a complaint on the
respondent. The respondent may request
a hearing by filing an answer within 30
days of receiving the complaint. If the
respondent does so, the reviewing
official sends the complaint and answer
to a presiding officer.

The presiding official serves a notice
of hearing upon the respondent,
supervises discovery, rules on motions,
conducts the hearing, and issues an
initial decision. The initial decision will
contain findings of fact, conclusions of
law, and the amount of any penalties
and assessments imposed. Any
respondent who is determined to be
liable for a civil penalty or assessment
in an initial decision, may appeal that
decision to the authority head.

The authority head may affirm,
reduce, reverse, compromise, remand, or
settle any penalty or assessment. Should
the authority head determine that the
respondent is liable for a penalty or
assessment, the respondent may obtain
judicial review of such determination in
an appropriate United States District
Court.

These proposed regulations name as
the investigating official the Inspector
General of the Department, or a
designee within the Office of Inspector
General (OIG) compensated at or above
the basic rate of pay for grade GS-16
under the General Schedule. The
General Counsel or a designee within
the Office of General Counsel, also
compensated at or above that rate, will
act as the reviewing official.
Administrative Law Judges (ALJs) will
be presiding officials, and the Secretary
of the Department, or designee, will
function as the authority head.

III. Discussion of Major Issues

1. Definitions

Most of the proposed definitions set
forth in 15 CFR 25.2 come directly from
the Act.

2. Basic for Civil Penalties and
Assessments

For the most part, proposed language
contained in 15 CFR 25.3 comes directly
from the Act or the legislative history.
However, the proposed regulation
provides that liability for assessments is
joint and several among all respondents;
whereas, each respondent may be held
liable separately for a penalty of up to
$5,000 per claim or statement.

3. Investigation

The proposed regulations at 15 CFR
25.3 provide that the investigating
official must submit a report to the
reviewing official only where he or she
concludes that action under the Act may
be warranted. This section also would
prescribe basic procedures for the
investigating official to follow in issuing
investigatory subpoenas under the Act
for documents or other information. In
addition, this section would make it
clear that the Act does not prevent the
investigating official from exercising the
subpoena powers that he or she may
have under other authorities or from
pursuing other remedies.

4. Review by Reviewing Official

Section 3809 of Title 31 requires 1he
reviewing official to determine that
there is a reasonable prospect of
collecting the amount of penalties and
assessments for which a person may be
liable. The proposed regulations at 15
CFR 25.5 would not interpret this to
require the reviewing official to
determine that a respondent could pay
the statutory maximum, but rather that
the respondent could pay an
"appropriate amount.

5. Prerequisites for Issuing a Complaint

Most of the proposed language
contained in 15 CFR 25.6 is derived
directly from the Act. Under 31 U.S.C.
3803(c)(1), the remedies provided in the
Act do not apply with respect to any
claim if the amount of money (or value
of property or services) falsely
demanded or requested in such claim or
in a group of related claims submitted at
the same time exceeds $150,000. This
section interprets the term "related
group of claims submitted at the same
time" narrowly to prevent attempts to
evade liability under the Act.

The proposed regulation also would
make it clear that the reviewing official
may join in a single complaint claims
that are unrelated or that were not
submitted at the same time, even if the
total amount of money (or value of
property or services) falsely claimed
exceeds $150,000.

6. Issuance of Complaints

The proposed regulations would
specify what must be included in a
complaint (15 CFR 25.7) and an answer
by which a respondent requests a
hearing (15 CFR 25.9). 15 CFR 25.8 would
specify the means by which service of
the complaint is made.

7 Default Upon Failure To File an
Answer

Regulations at 15 CFR 25.10 would
require the ALI (after another notice to
the respondent) to impose penalties and
assessments at the statutory maximum
whenever the facts alleged in the
complaint establish liability under the
Act and the respondent fails to file a
timely answer. An initial decision of the
ALJ would become the final decision of
the Department and would not be
subject to further challenge unless the
respondent could demonstrate that
extraordinary circumstances prevented
the filing of a timely answer.

8. Hearings

The provisions at 15 CFR 25.14
through 25.16 are designed to ensure the
fairness of a hearing by (a) providing for
the separation of functions among those
within the agency investigating,
litigating, and deciding these cases, (b)
prohibiting ex parte contacts with the
ALJ on any matters in issue, and (c)
providing a mechanism for the
disqualification of either a reviewing
official or an ALJ.

9. Rights of Parties; Authorities of the
AI

The provisions at 15 CFR 25.17 and
25.18 would list the rights of the parties
and the authorities of the ALJ not
specifically provided in other sections of
the regulations.

10. Prehearing Conferences

The ALJ may order a prehearing
conference at his or her discretion, but
must order at least one on the request of
either party. Prehearing conferences
may be held over the telephone at the
ALJ's discretion. (15 CFR 25.19).

11. Disclosure of Documents

The Act requires the disclosure of
certain types of materials to the
respondent. 31 U.S.C. 3803(e) (1) and (2).
Generally speaking, these materials
consist of any relevant and material
documents and other materials that
relate to the allegations in the complaint
and upon which the findings and
conclusions of the investigating official
under 15 CFR 25.4(b) are based, unless
such materials are subject to a privilege
under Federal law. In addition, the

28431



Federal Register / Vol. 54, No. 128 / Thursday, July 6, 1989 / Proposed Rules

respondent may also obtain a copy of all
exculpatory information in the
possession of the reviewing official or
investigating official relating to the
allegations in the complaint. (15 CFR
25.20).

12. Discovery

Congress has provided for limited
discovery in these proceedings. The Act
provides only for such discovery as the
ALI determines is "necessary for the
expeditious, fair, and reasonable
consideration of the issues *" 31
U.S.C. 3803(g)(3)(B)(ii). In addition, the
Senate Governmental Affairs Committee
stated:

In the ordinary case, the committee
anticipates that the timely exchange of-
proposed exhibits, witness lists and witness
statements will constitute sufficient
discovery. It is clearly the committee's hope
that this alternative administrative
mechanism will not become entangled In the
unchecked "discovery wars" that render
many court cases excessively costly and
time-consuming.

S. Rep. No. 99-212, supro, at 15.

In order to ensure that discovery is
reasonably controlled, the proposed
regulation (15 CFR 25.21) provides that
all discovery must be approved by the
ALJ, unless the parties agree otherwise.
The burden of proof with respect to a
discovery request is on the proponent of
that request.

13. Exchange of Witness Lists,
Statements, and Exhibits

Proposed regulations at 15 CFR 25.22
would provide for the exchange of
certain documents before the hearing,
including witness lists, copies of prior
statements of witnesses, and copies of
hearing exhibits. The ALI would be able
to exclude witnesses and documents in
instances where a party did not receive
such documents before the hearing. In
addition, any documents so exchanged
would be deemed authentic for purposes
of admissibility at the hearing unless a
party objected before the hearing.

14. Subpeonas

15 CFR 25.23 would prescribe
procedures for the ALI to issue, and for
parties and prospective witnesses to
contest, subpoenas to appear at the
hearing, as authorized by 31 U.S.C.
3804(b). 15 CFR 25.24 would permit
parties and prospective witnesses to
seek protective orders to restrict
discovery or to limit the disclosure of
information at the hearing.

15. Sanctions

The proposed regulations at 15 CFR
25.29 Would expressly recognize an
ALI's authority to sanction parties and

their representatives for failing to
comply with regulations or orders of the
ALI. These sanction, provisions are
modeled on those of the Merit Systems
Protection Board at 5 CFR 1201A3.

16. The Hearing and Burden of Proof

15 CFR 25.30 would require that the
Department has the burden of proof on
the issues of liability and the existence
of any factors that might aggravate or
increase the amount of penalties and
assessments that may be imposed.
Conversely, the respondent has the
burden of proof on any affirmative
defenses and any factors that might
mitigate or reduce the amount of
penalties and assessments.

17 Determining the Amount of Penalties
and Assessments

The Act authorizes the imposition of
penalties ranging up to $5,000 for each
false claim or statement, and in
addition, with respect to claims, an
assessment ranging up to twice the
amount falsely claimed. However, the
Act is silent on how the appropriate
amount of penalties or assessments
should be determined. The proposed
regulation at 15 CFR 25.31 would
provide guidance to the ALl and the
Secretary in exercising this discretion.
The proposed regulation notes that
because of the intangible costs of fraud,
the expense of investigating such
conduct, and the need to deter others, a
significant penalty and double damages
ordinarily should be imposed. It then
lists factors that should be considered,
but notes that the list is not exhaustive.
The ALJ and Secretary remain free to
consider other factors that may
aggravate or mitigate the amount of
penalties and assessments as such
factors are presented in particular cases.

18. Witnesses
Under 15 CFR 25.33, the ALJ would

allow testimony to be admitted in the
form of a written statement or
deposition so long as the opposing
parties have a sufficient opportunity to
subpoena the person whose statement is
being offered.

Cross-examination may, at the
discretion of the ALJ, exceed the scope
of direct examination. The provisions in
paragraphs (c) and (e) are derived from
Rule 611 of the Federal Rules of
Evidence.

19. Evidence
Paragraphs (a) through (d) of 15 CFR

25.34 were Included to comply with the
recommendations of the Administrative
Conference of the United States in
Recommendation 86-2, 1 CFR 305.86-2,
51 FR 25,641 (July 16, 1986). The Federal

Rules of Evidence are not, with some
exceptions, generally binding on the
ALI. However, the ALI may apply the
Federal Rules of Evidence to exclude
unreliable evidence.

20. Post-Hearing Briefs

It is within the ALI's discretion to
order post-hearing briefs, although
parties are entitled to file one if they
desire. (15 CFR 25.36).

21. Initial Decision

The proposed regulation at 15 CFR
25.37 would provide that within 90 days
of the filing of final post-hearing briefs,
the ALI shall serve on the parties an
initial decision making specific findings
of fact and conclusions of law on
whether the claims or statements
alleged in the complaint violate the Act
and the appropriate amount of penalties
and assessments considering any
aggravating or mitigating factors in the
case. The initial decision would become
final within 30 days unless stayed by the
filing of an appeal or a motion for
reconsideration.

22. Reconsideration of Initial Decision

15 CFR 25.38 would permit any party
to file with the ALI a motion to the ALl
for reconsideration of the initial
decision, allowing the primary decision-
maker an opportunity to correct any
errors in the initial decision.

23. Appeal to Authority Head

The proposed regulations at 15 CFR
25.39 would prescribe procedures for a
respondent whohas been found liable
for penalties and assessments in an
initial decision to appeal that decision to
the authority head, as guaranteed by 31
U.S.C. 3803(i)(2). The rule would provide
that there is no appeal of an ALI's
interlocutory orders.

24. Miscellaneous

Thq proposed regulations 15 CFR 25.40
through 25.46 would largely reiterate
statutory provisions, except § 25.41,
which would provide that there will be
no administrative stay of the authority
head's final decision.

25. Limitations

The Act provides that the ALI must
serve a notice of hearing within six
years of the date the claim or statement
is made. The proposed regulation (15
CFR 25.47) would provide that service of
a notice of intent to issue an initial
decision in the event of default would be
deemed to meet this statutory
requirement.

-- I I ! II
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IV Rulemaking Requirements

Executive Order 12291

Executive Order 12291 requires the
Department to prepare and publish an
initial regulatory impact analysis for any
proposed major rule. A major rule is
defined as any regulation that is likely
to: (1) Have an annual effect on the
economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
government agencies, or geographic
regions; or (3) result in significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

We have determined that these
proposed regulations do not meet the
criteria for a major rule as defined by
section 1(b) of Executive Order 12291. In
general, the proposed rule would
establish procedures governing the
scope and conduct of administrative
adjudications to impose civil penalties
and assessments upon persons who
submit false claims or statements to the
Department. As such, this proposed rule
would have no direct effect on the
economy or on Federal or State
expenditures. Consequently, we have
concluded that an initial regulatory
impact analysis is not required.
Regulatory Flexibility Analysis

Consistent with the Regulatory
Flexibility Act of 1980 (Pub. L. 96-354, 5
U.S.C. 604(a)), we prepare and publish
an initial regulatory flexibility analysis
for proposed regulations unless the
General Counsel certifies that the
regulation would not have a significant
economic impact on a substantial
number of small business entities. The
analysis is intended to explain what
effect the regulatory action by the
agency would have on small businesses
and other small entities and to develop
lower cost or burden alternatives. As
indicated above, these proposed
regulations would not have a significant
economic impact. While some of the
penalties and assessments the
Department could impose as a result of
these regulations might have an impact
on small entities, we do not anticipate
that a substantial number of these small
entities would be significantly affected
by this rule-making. Therefore, the
General Counsel certifies to the Chief
Counsel for Advocacy, Small Business
Administration, that this proposed
regulation would not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1980 (Pub. L 96-511), all Departments
are required to submit to the Office of
Management and Budget for review and
approval any reporting or recordkeeping
requirements contained in both
proposed and final rules)lt has been
determined that this proposed rule-
making does not contain specific
information collection requirements and
would not increase the Federal
paperwork burden on the public and
private sector.

Response to Comments

Because of the large number of
comments we receive on proposed
regulations, we cannot acknowledge or
respond to these comments individually.
However, in preparing the final rule, we
shall consider all comments and shall
respond to significant points in the
preamble to that document.

list of Subjects m 15 CFR Part 25

Administrative practice and
procedure, Fraud, Investigations,
Organizations and functions
(Government agencies) and Penalties.

For the reasons stated in the
preamble, it is proposed that Title 15 of
the Code of Federal Regulations,
Subtitle A, be amended by adding a new
Part 25, to read as follows:

PART 25-PROGRAM FRAUD CIVIL
REMEDIES

Sec.
25.1 Basis and purpose.
25.2 Definitions.
25.3 Basis for civil penalties and

assessments.
25.4 Investigation.
25.5 Review by reviewing official.
25.6 Prerequisites for issuing a complaint.
25.7 Complaint.
25.8 Service of complaint.
25.9 Answer.
25.10 Default upon failure to file an answer.
25.11 Referral of complaint and answer to

the ALI.
25.12 Notice of hearing.
25.13 Parties to the hearing.
25.14 Separation of functions.
25.15 Ex parte contacts.
25.16 Disqualification of reviewing official

or AL.
25.17 Rights of parties.
25.18 Authority of the ALJ.
25.19 Preheanng conferences.
25.20 Disclosure of documents.
25.21 Discovery.
25.22 Exchange of witness lists, statements,

and exhibits.
25.23 Subpoena for attendance at hearing.
25.24 Protective order.
25.25 Fees.
25.26 Form, filing and service of papers.
25.27 Computation of time.

Sec.
25.28 Motions.
25.29 Sanctions.
25.30 The hearing and burden of proof.
25.31 Determining the amount of penalties

and assessments.
25.32 Location of hearing.
25.33 Witnesses.
25.34 Evidence.
25.35 The record.
25.36 Post-hearing briefs.
25.37 Initial decision.
25.38 Reconsideration of initial decision.
25.39 Appeal to authority head.
25.40 Stays ordered by the Department of

Justice.
25.41 Stay pending appeal.
25.42 Judicial review.
25.43 Collection of civil penalties and

assessments.
25.44 Right to admimstrative offset.
25.45 Deposit in Treasury of United States.
25.46 Compromise or settlement.
25.47 Limitations.

Authority: Secs. 6101-6104, Pub. L 99-509,
100 Stat. 1874 (31 U.S.C. 3801-3812).

§25.1 Basis and purpose.
(a) Basis. This part implements the

Program Fraud Civil Remedies Act of
1986, Pub. L. 99-509, secs. 6106-6104, 100
Stat. 1874 (October 21, 1986), to be
codified at 31 U.S.C. 3801-3812. 31 U.S.C.
3809 of the statute requires each
authority head to promulgate regulations
necessary to implement the provisions
of the statute.

(b) Proposed. This part: (1) Establishes
administrative procedures for imposing
civil penalties and assessments against
persons who make, submit, or present,
or cause to be made, submitted, or
presented, false, fictitious, or fraudulent
claims or written statements to
authorities or to their agents, and (2)
specifies the hearings and appeal rights
of persons subject to allegations of
liability for such penalties and
assessments.

§ 25.2 Definitions.
ALl means an Administrative Law

judge in the authority appointed
pursuant to 5 U.S.C. 3105 or detailed to
the authority pursuant to 5 U.S.C. 3344.

Authority means the Department of
Commerce.

Authority head means the Secretary
of the Department of Commerce, or
designee.

Benefit means, except as the context
otherwise requires, anything of value,
including but not limited to any
advantage, preference, privilege, license,
permit, favorable decision, ruling, status,
or loan guarantee.

Claim means any request, demand, or
submission-

(a) Made to the authority for property,
services, or money (including money
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representing grants, loans, insurance, or
benefits);

(b) Made to a recipient of property,
services, or money from the authority or
to a party to a contract with the
authority-

(1) For property or services if the
United States-

(i) Provided such property or services:
(ii) Provided any portion of the funds

for the purchase of such property or
services; or.

(iii) Will reimburse such recipient or
party for the purchase of such property
or services; or

(2) For the payment of money
(including money representing grants,
loans, insurance, or benefits) if the
United States-

(i) Provided any portion of the money
requested or demanded; or

(ii) Will reimburse such recipient or
party for any portion of the money paid
on such request or demand; or

(c) Made to the authority which has
the effect of decreasing an obligation to
pay or account for property, services, or
money.

Complaint means the administrative.
complaint served by the reviewing
official on the respondent under § 25.7

Deportment means the Department of
Commerce.

Government means the United States
Government.

Individual means a natural person.
Initial decision means the written

decision of the ALJ required by § § 25.10
or 25.37 and includes a revised initial
decision issued following a remand or a
motion for reconsideration.

Investigating official means the
Inspector General of the Department of
Commerce or an officer or employee of
the Office of the Inspector General
designated by the Inspector General and
serving in a position for which the rate
of basic pay is not less than the
minimum rate of basic pay for grade
GS-16 under the General Schedule.

Knows or has reason to know, means
that a person, with respect to a claim or
statement

(a) Has actual knowledge that the
claim or statement is false, fictitious, or
fraudulent;

(b) Acts in deliberative ignorance of
the truth or falsity of the claim or
statement; or

(c) Acts in reckless disregard of the
truth or falsity of the claim or statement.

Makes, wherever it appears, shall
include the terms presents, submits, and
causes to be made, presented, or
submitted. As the context requires,
making or made, shall likewise include
the corresponding forms of such terms.

Person means any individual,
partnership, corporation, association, or

private organization and includes the
plural of that term.

Representative means any attorney
who is a member in good standing of the
bar of any State, Territory, or
possession of the United States or of the
District of Columbia or the
Commonwealth of Puerto Rico.

Respondent means any person alleged
in a complaint under § 25.7 to be liable
for a civil penalty or assessment under
§ 25.3.

Reviewing official means the General
Counsel of the Department or his or her
designee who is serving in a position for
which the rate of basic pay is not less
than the minimum rate of basic pay for
grade GS-16 under the General
Schedule.

Statement means any representation,
certification, affirmation, document,
record, or accounting or bookkeeping
entry made-

(a) With respect to a claim or to
obtain the approval or payment of a
claim (including relating to eligibility to
make a claim); or

(b) With respect to (including relating
to eligibility for-

(1) A contract with, or a bid or
proposal for a contract with; or

(2) A grant, loan, or benefit from, the
authority, or any State, political
subdivision of a State, or other party, if
the United States Government provides
any portion of the money or property
under such contract or for such grant,
loan, or benefit, or if the Government
will reimburse such State, political
subdivision, or party for any portion of
the money or property under such
contract for such grant, loan, or benefit.

§ 25.3 Basis for civil penalties and
assessments.

(a) Claims. (1) Except as provided in
paragraph (c) of this section, any person
who makes a claim that the person
knows or has reason to know-

(i) Is false, fictitious, or fraudulent;
(ii) Includes, or is supported by, any

written statement which asserts a
material fact which is false, fictitious, or
fraudulent;

(iii) Includes, or is supported by, any
written statement that-

(A) Omits a material fact;
(B) Is false, fictitious, or fraudulent as

a result of such omission; and
(C) Is a statement in which the person

making such statement has a duty to
include such material fact; or

(iv) Is for payment for the provision of
property or services which the person
has not provided as claimed,
shall be subject, in addition to any other
remedy that may be prescribed by law,
to a civil penalty of not more than $5,000
for each such claim.

(2) Each voucher, invoice, claim form,
or other individual request or demand
for property, services, or money
constitutes a separate claim.

(3) A claim shall be considered made
to the authority, recipient, or party when
such claim is actually made to an agent,
fiscal intermediary, or other entity,
including any State or political
subdivision thereof, acting for or on
behalf of the authority, recipient, or
party.

(4) Each claim for property, services,
or money is subject to a civil penalty
regardless of whether such property,
services, or money is actually delivered
or paid.

(5) If the Government has made any
payment (including transferred property
or provided services) on a claim, a
person subject to a civil penalty under
paragraph (a)(1) of this section shall
also be subject to an assessment of not
more than twice the amount of such
claim or that portion thereof that is
determined to be in violation of
paragraph (a)(1) of this section. Such
assessment shall be in lieu of damages
sustained by the Government because of
such claim.

(b) Statements. (1) Except as provided
in paragraph (c) of this section, any
person who makes a written statement
that-

(i) The person shows or has reason to
know-

(A) Asserts a material fact which is
false, fictitious, or fraudulent; or

(B) Is false, fictitious, or fraudulent
because it omits a material fact that the
person making the statement has a duty
to include in such statement; and

(ii) Contains, or is accompanied by, an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement,
shall be subject, in addition to any other
remedy that may be prescribed by law,
to a civil penalty of not more than $5,000
for each such statement.

(2) Each written representation,
certification, or affirmation constitutes a
separate statement.

(3) A statement shall be considered
made to the authority when such
statement is actually made to an agent,
fiscal intermediary, or other entity,
including any State or political
subdivision thereof, acting for or on
behalf of the authority.

(c) No proof of specific intent to
defraud is required to establish liability
under this section.

(d) In any case in which it is
determined that more than one person is
liable for making a claim or statement
under this section, each such person
may be held liable for a civil penalty.
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(e) In any case in which it is
determined that more than one person is
liable for making a claim under this
section on which the Government has
made payment (including transferred
property or provided services), an
assessment may be unposed against any
such person or jointly and severally
against any combination of such
persons.

§ 25.4 Investigation.
(a) If an investigating official

concludes that a subpoena pursuant to
the authority conferred by 31 U.S.C.
3804(a) is warranted-

(1) The subpoena so issued shall
notify the person to whom it is
addressed of the authority under which
the subpoena is issued and shall identify
the records or documents sought;

(2) The investigating official may
designate a person to act on his or her
behalf to receive the documents sought;
and

(3) The person receiving such
subpoena shall be required to tender to
the investigating official, or the person
designated to receive the documents, a
certification that-

(i) The documents sought have been
produced;

(ii) Such documents are not available
and the reasons therefore; or

(iii) Such documents, suitably
identified, have been withheld based
upon the assertion of an identified
privilege.

(b) If the investigating official
concludes that an action under the
Program Fraud Civil Remedies Act may
be warranted, the investigating official
shall submit a report containing the
findings and conclusions of such
investigation to the reviewing official.

(c) Nothing in this section shall
preclude or limit an investigating
official's discretion to refer allegations
directly to the Department of Justice for
suit under the False Claims Act or other
civil relief, or to defer or postpone a
report or referral to avoid interference
with a criminal investigation or
prosecution.

(d) Nothing in this section modifies
any responsibility of an investigating
official to report violations of criminal
law to the Attorney General.

§ 25.5 Review by the reviewing officiaL
(a) If, based on the report of the

investigating official under § 25.4(b), the
reviewing official determines that there
is adequate evidence to believe that a
person is liable under § 25.3, the
reviewing official shall transmit to the
Attorney General a written notice of the
reviewing official's intention to issue a
complaint under § 25.7

(b) Such notice shall include-
(1) At statement of the reviewing

official's reasons for issuing a complaint;
(2) A statement specifying the

evidence that supports the allegations of
liability;

(3) A description of the claims or
statements upon which the allegations
of liability are based;

(4) An estimate of the amount of
money, or the value of property,
services, or other benefits, requested or
demanded in violation of § 25.3 of this
part;

(5) A statement of any exculpatory or
mitigating circumstances that may relate
to the claims or statements known by
the reviewing official or the
investigating official; and

(6) A statement that there is a
reasonable prospect of collecting an
appropriate amount of penalties and
assessments. Such a statement may be
based upon information then known or
an absence of any information
indicating that the person may be
unable to pay such an amount.

§ 25.6 Prerequisites for Issuing a
complaint.

(a) The reviewing official may issue a
complaint under § 25.7 only if-

(1) The Department of Justice
approved the issuance of a complaint in
a written statement described in 31
U.S.C. 3803(b)(1), and

(2) In the case of allegations of
liability under § 25.3(a) with respect to a
claim, the reviewing official determines
that, with respect to such claim or a
group of related claims submitted at the
same time such claim is submitted (as
defined in paragraph (b) of this section),
the amount of money, or the value of
property or services, demanded or
requested in violation of § 25.3(a) does
not exceed $150,000.

(b) For the purposes of this section, a
related group of claims submitted at the
same time shall include only those
claims arising from the same transaction
(e.g., grant, loan, application, or
contract) that are submitted
simultaneously as part of a single
request, demand, or subnssion.

(c) Nothing in this section shall be
construed to limit the reviewing
official's authority to join in a single
complaint against a person claims that
are unrelated or were not submitted
simultaneously, regardless of the
amount of money, or the value of
property or services, demanded or
requested.

§ 25.7 Complaint
(a) On or after the Department of

Justice approves the issuance of a
complaint in accordance with 31 U.S.C.

3803(b)(1), the reviewing official may
serve a complaint on the respondent, as
provided in § 25.8.

(b) The complaint shall state-
(1) The allegations of liability against

the respondent, including the statutory
basis for liability, an identification of
the claims or statements that are the
basis for the alleged liability, and the
reasons why liability allegedly arises
from such claims or statements;

(2) The maximum amount of penalties
and assessments for which the
respondent may be held liable;

(3) Instructions for filing an answer to
request a hearing, including a specific
statement of the respondent's right to
request a hearing by filing an answer
and to be represented by a
representative; and

(4) That failure to file an answer
within 30 days of service of the
complaint will result in the imposition of
the maximum amount of penalties and
assessments without right to appeal.

(c) At the same time the reviewing
official serves the complaint, he or she
shall serve the respondent with a copy
of these regulations.

§ 25.8 Service of complaint.
(a) Service of a complaint must be

made by certified or registered mail or
by delivery in any manner authorized by
Rule 4(d) of the Federal Rules of Civil
Procedure.

(b) Proof of service, stating the name
and address of the person on whom the
complaint was served, and the manner
and date of service, may be made by-

(1) Affidavit of the individual making
service;

(2) An acknowledged United States
Postal Service return receipt card, or

(3) Written acknowledgement of the
respondent or his or her representative.

§ 25.9 Answer.
(a) The respondent may request a

hearing by filing an answer with the
reviewing official within 30 days of
service of the complaint. An answer
shall be deemed to be a request for
hearing.

(b) In the answer, the respondent-
(1) Shall admit or deny each of the

allegations of liability made in the
complaint;

(2) Shall state any defense on which
the respondent intends to rely;

(3) May state any reasons why the
respondent contends that the penalties
and assessments should be less than the
statutory maximum; and

(4) Shall state the name, address, and
telephone number of the person
authorized by the respordent to act as
respondent's representative, if any.

28435



Federal Register / Vol. 54, No. 128 / Thursday, July 6, 1989 / Proposed Rules

§ 25.10 Default upon failure to file an
answer.

(a) If the respondent does not file an
answer within the time prescribed in
§ 25.9(a), the reviewing official may
refer the complaint to the ALJ along with
the proof of service, as provided in
§ 25.8(b).

(b) Upon the referral of the complaint,
the ALJ shall promptly serve on the
respondent in the manner prescribed in
§ 25.8, a notice that an initial decision
will be issued under this section.

(c) The ALI shall assume the facts
alleged in the complaint to be true and,
if such facts establish liability under
§ 25.3, the ALI shall issue an initial
decision imposing the maximum amount
of penalties and assessments allowed
under the statute.

(d) Except as otherwise provided in
this section, by failing to file a timely
answer, the, respondent waives any right
to further review of the penalties and
assessments imposed under paragraph
(c) of this section, and the initial
decision shall become final binding
upon the parties 30 days after it is
issued.

(e) If, before such an initial decision
becomes final, the respondent files
motion with the ALJ seeking to reopen
on the grounds that extraordinary
circumstances prevented the respondent
from filing an answer, the initial
decision shall be stayed pending the
ALI's decision on the motion.

(f) If, on such motion, the respondent
can demonstrate extraordinary
circumstances excusing the failure to file
a timely answer, the ALJ shall withdraw
the initial decision in paragraph (c) of
this section, if such a decision has been
issued, and shall grant the respondent
an opportunity to answer the complaint.

(g) A decision of the AL denying a
respondent's motion under paragraph (e)
of this section is not subject to
reconsideration under § 25.38.

(h) The respondent may appeal to the
authority head the decision denying a
motion to reopen by filing a notice of
appeal with the authority head within 15
days after the AL denies the motion.
The timely filing of a notice of appeal
shall stay the initial decision until the
authority head decides the issue.

(i) If the respondent files a timely
notice of appeal with the authority head,
the AL shall forward the record of the
proceeding to the authority head.

(j) The authority head shall decide
expeditiously whether extraordinary
circumstances excuse the respondent's
failure to file a timely answer based
solely on the record before the ALJ.

(k) If the authority head decides that
extraordinary circumstances excused
the respondent's failure to file a timely

answer, the authority head shall remand
the case to the ALI with instructions to
grant the respondent an opportunity to
answer.

(1) If the authority head decides that
the respondent's failure to file a timely
answer is not excused, the authority
head shall reinstate the initial decision
of the ALJ, which shall become final and
binding upon the parties 30 days after
the authority head issues such decision.

§ 25.11 Referral of complaint and answer
to the AU.

Upon receipt of an answer, the
reviewing official shall file the
comnlamt and answer with the ALJ.

§ 25.12 Notice of hearing.
(a) When the ALJ receives the

complaint and answer, the ALI shall
promptly serve a notice of hearing upon
the respondent in the manner prescribed
by § 25.8. At the same time, the ALJ
shall send a copy of such notice to the
representative for the Government.

(b) Such notice shall include-
(1) The tentative time and place, and

the nature of the hearing;
(2) The legal authority and jurisdiction

and jurisdiction under which the hearing
is to be held;

(3) The matters of fact and law to be
asserted;

(4) A description of the procedures for
the conduct of the hearing;

(5) The name, address, and telephone
number of the representative of the
Government and of the respondent, if
any; and

(6) Such other matters as the ALI
deems appropriate.

§ 25.13 Parties to the hearing.
(a) The parties to the hearing shall be

the respondent and the authority.
(b) Pursuant to 31 U.S.C. 3730(c)(5), a

private plaintiff under the False Claims
Act may participate in these
proceedings to the extent authorized by
the provisions of that Act.

§ 25.14 Separation of functions.
(a) The investigating official, the

reviewing official, and any employee or
agent of the authority who takes part in
investigating, preparing, or presenting a
particular case may not, in such case or
a factually related case-

(1) Participate in the hearing as the
ALI;

(2) Participate or advise in the initial
decision or the review of the initial
decision by the authority head, except
as a witness or a representative in
public proceedings; or

(3) Make the collection of penalties
and assessments under 31 U.S.C. 3806.

(b) The ALJ shall not be responsible
to, or subject to the supervision or

direction of, the investigating official or
the reviewing official.

(c) The reviewing official shall, after
consulting with the Inspector General,
designate the representative for the
Government, who shall be an attorney
with either the Office of General
Counsel, or the Office of the Inspector
General. The reviewing official's
decision is final.

§ 25.15 Ex parte contacts.
No party or person (except employees

of the ALI's office) shall communicate in
any way with the ALI on any matter at
issue in a case, unless on notice and
opportunity for all parties to participate.
This provision does not prohibit a
person or party from inquiring about the
status of a case or asking routine
questions concerning administrative
functions Dr procedures.

§ 2516 Disqualification of reviewing
official or AU.

(a) A reviewing official or ALI in a
particular casemay disqualify himself
or herself at any time.

(b) A party may file with the ALJ a
motion for disqualification of a
reviewing official or an AL. Such
motion shall be accompanied by an
affidavit alleging personal bias or other
reason for disqualification.

(c) Such motion and affidavit shall be
filed promptly upon the party s
discovery of reasons requiring
disqualification, or such objections shall
be deemed waived.

(d) Such affidavit shall state specific
facts that support the party's belief that
personal bias or other reason for
disqualification exists and the time and
circumstances of the party's discovery
of such facts. It shall be accompanied by
a certificate of the representative of
record that it is made in good faith.

(e) Upon the filing of such a motion
and affidavit, the AL shall proceed no
further in the case until he or she
resolves the matter of disqualification in
accordance with paragraph (f0 of this
section.

(f)(1) If the ALI determines that a
reviewing official is disqualified, the ALJ
shall dismiss the complaint without
prejudice.

(2) If the ALJ disqualifies himself or
herself, the case shall be reassigned
promptly to another AL.

(3) If the AL denies a motion to
disqualify, the authority head may
determine the matter only as part of his
or her review of the initial decision upon
appeal, if any.
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§ 25.17 Rights of parties.
Except as otherwise limited by this

part, all parties may-
(a) Be accompanied, represented, and

advised by a representative;
(b) Participate in any conference held

by the AL;
(c) Conduct discovery;
(d) Agree to stipulations of fact or

law, which shall be made part of the
record;

(e) Present evidence relevant to the
issues at the hearing;

(f) Present and cross-examine
witnesses;

(g) Present oral arguments at the
hearing as permitted by the ALI; and

(h) Submit written briefs and
proposed findings of fact and
ccnclusions of law after the hearing.

§25.18 Authority of the AU.
(a) The ALJ shall conduct a fair and

impartial hearing, avoid delay, maintain
order, and assure that a record of the
proceeding is made.

(b) The ALI has the authority to-
(1) Set and change the date, time, and

place of the hearing upon reasonable
notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider other
matters that may aid in the expeditious
disposition of the proceeding;

(4) Administer oaths and affirmations;
(5) Issue subpoenas requiring the

attendance of witnesses and the
production of documents at depositions
or at hearings;

(6) Rule on motions and other
procedural matters;

(7) Regulate the scope and timing of
discovery;

(8) Regulate the course of the hearing
and the conduct of representatives and
parties;

(9) Examine witnesses;
(10) Receive, rule on, exclude, or limit

evidence;
(11) Upon motion of a party, take

official notice of facts;
(12) Upon motion of a party, decide

cases, in whole or in part, by summary
judgment where there is no disputed
issue of material fact;

(13) Conduct any conference,
argument, or hearing on motions in
person or by telephone; and

(14) Exercise such other authority as
is necessary to carry out the
responsibilities of the ALJ under this
part.

(c) The ALI does not have the
authority to find Federal statutes or
regulations invalid.

§25.19 Prehearing conferences.
(a) The ALI may schedule prehearing

conferences as appropriate.
(b) Upon the motion of any party, the

ALJ shall schedule at least one
prehearing conference at a reasonable
time in advance of the hearing.

(c) The ALI may use prehearing
conferences to discuss the following:

(1) Simplification of the issues;
(2) The necessity or desirability of

amendments to the pleadings, including
the need for a more definite statement;

(3) Stipulations and admissions of fact
or as to the contents and authenticity of
documents;

(4) Whether the parties can agree to
submission of the case on a stipulated
record;

(5) Whether a party chooses to waive
appearance at an oral hearing and to
submit only documentary evidence
(subject to the objection of other parties)
and written argument;

(6) Limitation of the number of
witnesses;

(7) Scheduling dates for the exchange
of witness lists and of proposed
exhibits;

(8) Discovery;
(9) The time and place for the hearing;

and
(10) Such other matters as may tend to

expedite the fair and just disposition of
the proceedings.

(d) The ALI may issue an order
containing all matters agreed upon by
the parties or ordered by the ALJ at a
prehearing conference.

§ 25.20 Disclosure of documents.
(a) Upon written request to the

reviewing official, the respondent may
review any relevant and material
documents, transcripts, records, and
other materials that related to the
allegations set out in the complaint and
upon which the findings and conclusions
of the investigating official under
§ 25.4(b) are based, unless such
documents are subject to a privilege
under Federal law. Upon payment of
fees for duplication, the respondent may
obtain copies of such documents.

(b) Upon written request to the
reviewing official, the respondent also
may obtain a copy of all exculpatory
information in the possesston of the
reviewing official or investigating
official relating to the allegations in the
complaint, even if it is contained in a
document that would otherwise be
privileged. If the document would
otherwise be privileged, only that
portion containing exculpatory
information must be disclosed.

(c) The notice sent to the Attorney
General from the reviewing official as

described in § 25.5 is not discoverable
under any circumstances.

(d) The respondents may file a motion
to compel disclosure of the documents
subject to the provisions of this section.
Such a motion may only be filed with
the ALI following the filing of an answer
pursuant to § 25.9.

§ 25.21 Discovery.
(a) The following types of discovery

are authorized:
(1) Requests for production of

documents for inspection and copying;
(2) Requests for admissions of the

authenticity of any relevant document or
of the truth of any relevant fact;

(3) Written interrogatories; and
(4) Depositions.
(b) For the purpose of this section and

§ § 25.22 and 25.23, the term
"documents" includes information,
documents, reports, answers, records,
accounts, papers, and other data and
documentary evidence. Nothing
contained herein shall be interpreted to
require the creation of a document.

(c) Unless mutually agreed to by the
parties, discovery is available only as
ordered by the ALJ. The ALI shall
regulate the timing of discovery.
(d) Motions for discovery.
(1) A party seeking discovery may file

a motion with the ALI. Such a motion
shall be accompanied by a copy of the
requested discovery, or in the case of
depositions, a summary of the scope of
the proposed deposition.

(2) Within two days of service, a party
may file an opposition to the motion
and/or a motion for protective order as
provided in § 2534.

(3) The ALI may grant a motion for
discovery only if he or she finds that the
discovery sought-

(i) Is necessary for the expeditious,
fair, and reasonable consideration of the
issues;

(ii) Is not unduly costly or
burdensome;

(iii) Will not unduly delay the
proceeding; and

(iv) Does not seek privileged
information.

(4) The burden of showing that
discovery should be allowed is on the
party seeking discovery.

(5) The ALI may grant discovery
subject to a protective order under
§ 25.24.

(e) Depositions.
(1) If a motion for deposition is

granted, the ALI shall issue a subpoena
for the deponent, which may require the
deponent to produce documents. The
subpoena shall specify the time and
place at which the deposition will be
held.
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(2) The party seeking to depose shall
serve the subpoena in the manner
prescribed in § 258.

(3) The deponent may file with the
ALJ a motion to quash the subpoena or a
motion for a protective order within ten
days of service.

(4) The party seeking to depose shall
provide for the taking of a verbatim
transcript of the deposition, which it
shall make available to all other parties
for inspection and copying.

(f) Each party shall bear its own costs
of discovery.

§ 25.22 Exchange of witness lists,
statements, and exhibits.

(a) At least 15 days before the hearing
or at such other time as may be ordered
by the AL, the parties shall exchange
witness lists, copies of prior statements
of proposed witnesses, and copies of
proposed hearing exhibits, including
copies of any written statements that
the party inlends to offer in lieu of live
testimony in accordance with § 25.33(b).
At the time the above.documents are
exchanged, any party that intends to
rely on the transcript of deposition
testimony m lieu of live testimony at the
hearing, if permitted by the ALI, shall
provide each party with a copy of the
specific pages of the transcript it intends
to introduce into evidence.

(b) If a party objects, the ALJ shall not
admit into evidence the testimony of
any witness whose name does not
appear on the witness list or any exhibit
not provided to the opposing party as
provided above unless the ALI finds
good cause for the failure or that there is
no prejudice to the objecting party.

(c) Unless another party objects
within the time set by the ALI,
documents exchanged in accordance
with paragraph (a) of this section shall
be deemed to be authentic for the
purpose of admissibility at the hearing.

§ 25.23 Subpoenas for attendance at
hearing.

(a) A party wishing to produce the
appearance and testimony of any
individual at the hearing may request
that the ALJ issue a subpoena.

(b) A subpoena requiring the
attendance and testimony of an
individual may also require the
individual to produce documents at the
hearing.

(c) A party seeking a subpoena shall
file a written request therefor not less
than 15 days before the date fixed for
the hearing unless otherwise allowed by
the ALI for good cause shown. Such
request shall specify any documents to
be produced and shall designate the
witnesses and describe the address and
location thereof with sufficient

particularity to permit such witnesses to
be found.

(d) The subpoena shall specify the
time and place at which the witness is to
appear and any documents the witness
is to produce.

(e) The party seeking the subpoena
shall serve it in the manner prescribed
in § 25.8. A subpoena on a party or upon
an individual under the control of a
party may be served by first class mail.

(f) A party or the individual to whom
the subpoena is directed may file with
the ALJ a motion to quash the subpoena
within ten days after service or on or
before the time specified in the
subpoena for compliance if it is less
than ten days after service.

§ 25.24 Protective order.
(a) A party of a prospective witness or

deponent may file a motion for a
protective order with respect to
discovery sought by an opposing party
or with respect to the hearing, seeking to
limit the availability or disclosure of
evidence.

(b) In issuing a protective order, the
ALI may make any order which justice
requires to protect a party or person
from annoyance, embarrassment,
oppression, or undue burden or expense,
including one or more of the following:

(1) That the discovery not be had;
(2) That the discovery may be had

only on specified terms and conditions,
including a designation of the time or
place;

(3) That the discovery may be had
only through a method of discovery
other than that requested;

(4) That certain matters not be
inquired into, or that the scope of
discovery be limited to certain matters;

(5) That discovery be conducted with
no one present except persons
designated by the ALJ;

(6) That the contents of discovery or
evidence be sealed;

(7) That a deposition after being
sealed be opened only by order of the
ALJ;

(8) That a trade secret or other
confidential' research, development,
commercial information, or facts
pertaining to any criminal investigation,
proceeding, or other administrative
investigation not be disclosed or be
disclosed only in a designated way; or

(9) That the parties simultaneously file
specified documents or information
enclosed in sealed envelopes to be
opened as directed by the ALJ.

§ 25.25 Fees.
The party requesting a subpoena shall

pay the cost of the fees and mileage of
any witness subpoenaed in the amounts
that would be payable to a witness in a

proceeding in United States District
Court. A check for witness fees and
mileage shall accompany the subpoena
when served, except that when a
subpoena is issued on behalf of the
Department of Commerce, a check for
witness fees and mileage need not
accompany the subpoena.

§ 25.26 Form, filing and service of papers.
(a) Form. (1) Documents filed with the

ALJ shall include an original and one
copy.

(2) Every pleading and paper filed in
the proceeding shall contain a caption
setting forth the title of the action, the
case number assigned by the AL, and a
designation of the paper (e.g., motion to
quash subpoena).

(3) Every pleading and paper shall be
signed by, and shall contain the address
and telephone number of, the party of
the person on whose behalf the paper
was filed, or his or her representative.

(4) Papers are considered filed when
they are mailed. Date of mailing may be
established by a certificate from the
party or its representative or by proof
that the document was sent by certified
or registered mail.

(b) Service. A party filing a document
with the ALI shall, at the time of filing,
serve a copy of such document on every
other party. Service upon any party of
any document other than the complaint
or notice of hearing shall. be made by
delivering or mailing a copy to the
party's last known address. When a
party is represented by a representative,
service shall be made upon such
representative in lieu of the actual party.

(c) Proof of servwce. A certificate of
the individual serving the document by
personal delivery or by mail, setting
forth the manner of service, shall be
proof of service.

§ 25.27 Computation of time.

(a) In computing any period of time
under this part or in an order issued
thereunder, the time begins with the day
following the act, event, or default, and
includes the last day of the period,
unless it is a Saturday, Sunday, or legal
holiday observed by the Federal
government, in which event it includes
the next business day.

(b) When the period of time allowed is
less than seven days, intermediate
Saturdays, Sundays, and legal holidays
observed by the Federal government
shall be excluded from the computation.

(c) Where a document has been
served or issued by mail, an additional
five days will be added to the time
permitted for any response.
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§ 25.28 Motions.
(a) Any application to the ALJ for an

order or ruling shall be by motion.
Motions shall state the relief sought, the
authority relied upon, and the facts
alleged, and shall be filed with the ALI
and served on all other parties.

(b) Except for motions made during a
prehearng conference or at the hearing,
all motions shall be in writing. The ALI
may require that oral motions be
reduced to writing.

(c) Within 15 days after a written
motion is served, or such other time as
may be fixed by the AL, any party may
file a response to such motion.

(d) The ALJ may not grant a written
motion before the time for filing
responses thereto has expired, except
upon consent of the parties or following
a hearing on the motion, but may
overrule or deny such motion without
awaiting a response.

(e) The ALJ shall make a reasonable
effort to dispose of all outstanding
motions prior to the beginning of the
hearing.

§ 25.29 Sanctions
(a) The ALJ may sanction a person,

including any party or representative,
for-

(1) Failing to comply with an order,
rule, or procedure governing the
proceedisng;

(2) Failing to prosecute or defend an
action; or

(3) Engaging in other misconduct that
interferes with the speedy, orderly, or
fair conduct of the hearing.

(b) Any such sanction, including but
not limited to those listed in paragraphs
(c), (d), and (e) of this section, shall
reasonably relate to the severity and
nature of the failure or misconduct.

(c) When a party fails to comply with
an order, including an order for taking a
deposition, the production of evidence
within the party's control, or a request
for admission, the ALI may-

(1) Draw an inference in favor of the
requesting party with regard to the
information sought;

(2) In the case of requests for
admission, deem each matter of which
an admission is requested to be
admitted;

(3) Prohibit the party failing to comply
with such order from introducing
evidence concerning, or otherwise
relying upon, testimony relating to the
information sought; and

(4) Strike any part of the pleadings or
other submissions of the party failing to
comply with such request.

(d) If a party fails to prosecute or
defend an action under this part
commenced by service of a notice of
hearng, the ALI may dismiss the action

or may issue an initial decision imposing
penalties and assessments.

(e) The ALJ may refuse to consider
any motion, request, response, brief or
other document which is not filed in a
timely fashion.

§ 25.30 The hearing and burden of proof.

(a) The ALJ shall conduct a hearing on
the record in order to determine whether
the respondent is liable for a civil
penalty or assessment under § 25.3 and,
if so, the appropriate amount of any
such civil penalty or assessment
considering any aggravating or
mitigating factors.

(b) The authority shall prove
respondent's liability and any
aggravating factors by a preponderance
of the evidence.

(c) The respondent shall prove any
affirmative defenses and any mitigating
factors by a preponderance of the
evidence

(d) The hearing shall be open to the
public unless otherwise ordered by the
ALI for good cause shown.

§ 25.31 Determining the amount of
penalties and assessments.

(a) In determining an appropriate
amount of civil penalties and
assessments, the AL) and the authority
head, upon appeal, should evaluate any
circumstances that mitigate or aggravate
the violation and should articulate in
their opinions the reasons that support
the penalties and assessments they
impose. Because of the intangible costs
of fraud, the expense of investigating
such conduct, and the need to deter
others who might be similarly tempted
ordinarily double assessment, in lieu of
damages, and a significant civil penalty
should be imposed.

(b) Although not exhaustive, the
following factors are among those that
may influence the ALj and the authority
head in determining the amount of
penalties and assessments to impose
with respect to the misconduct (i.e., the
false, fictitious, or fraudulent claims or
statements) charged in the complaint:

(1) The number of false, fictitious, or
fraudulent claims or statements;

(2) The time period over which such
claims or statements were made;

(3) The degree of the respondent's
culpability with respect to the
misconduct;

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed;

(5) The value of the Government's
actual loss as a result of the misconduct,
including foreseeable consequential
damages and the costs of investigation;

(6) The relationship of the amount
imposed as civil penalties to the amount
of the Government's loss;

(7) The potential or actual impact of
the misconduct upon national defense,
public health or safety, or public
confidence in the management of
Government programs and operations,
including particularly the impact on the
intended beneficiaries of such program;

(8) Whether the respondent has
engaged in a pattern of the same or
similar misconduct;

(9) Whether the respondent attempted
to conceal the misconduct;

(10) The degree to which the
respondent has involved others in the
misconduct or in concealing it;

(11) Where the misconduct of
employees or agents is imputed to the
respondent, the extent to which the
respondent's practices fostered or
attempted to preclude such misconduct;

(12) Whether the respondent
cooperated in or obstructed an
investigation of the misconduct;

(13) Whether the respondent assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program or
transaction, and the degree of the
respondent's sophistication with respect
to it, including the extent of the
respondent's prior participation in the
program or in similar transactions;

(15) Whether the respondent has been
found, in any criminal, civil, or
administrative proceeding to have
engaged in similar misconduct or to
have dealt dishonestly with the
Government of the United States or of a
State directly or indirectly; and

(16) The need to deter the respondent
and others from engaging in the same or
similar misconduct.

(c) Nothing in this section shall be
construed to limit the ALJ or the
authority head from considering any
other factors that in any given case may
mitigate or aggravate the offense for
which penalties and assessments are
imposed.

§ 25.32 Location of hearing.
(a) The hearing may be held-
(1) In any ludicial district of the

United States in which the respondent
resides or transacts business;

(2) In any ]udicial district of the
United States in which the claim or
statement in issue was made; or

(3) In such other place as may be
agreed upon by the respondent and the
AL.

(b) Each party shall have the
opportunity to present arguments with
respect to the location of the hearing.

iill I I Hi i l
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(c) The hearing shall be held at the
place and at the time ordered by the
ALJ.

§ 25.33 Witnesses.
(a) Except as provided in paragraph

(b) of this section, testimony at the
hearing shall be given orally by
witnesses under oath or affirmation.

(b) At the discretion of the ALJ,
testimony may be admitted in the form
of a written statement or deposition.
Any such written statements must be
provided to all other parties along with
the last known address of such witness,
in a manner which allows sufficient time
for other parties to subpoena such
witness for cross-examination at the
hearing. Prior written statements of
witnesses proposed to testify at the
hearing and deposition transcripts shall
be exchanged as provided in § 25.22(a).

(c) The ALI shall exercise reasonable
control over the mode and order of
interrogating witnesses and presenting
evidence so as to:

(1) Make the interrogation and
presentation effective for the
ascertainment of the truth,

(2) Avoid needless consumption of
time, and

(3) Protect witnesses from harassment
or undue embarrassment.

(d) The ALJ shall permit the parties to
conduct such cross-examination as may
be required for a full and true disclosure
of the facts.

(e) At the discretion of the ALJ, a
witness may be cross-examined on
matters relevant to the proceeding
without regard to the scope of his or her
direct examination. To the extent
permitted by the ALI, cross-examination
on matters outside the scope of direct
examination shall be conducted in the
manner of direct examination and may
proceed by leading questions only if the
witness is a hostile witness, an adverse
party or a witness identified with an
adverse party.

(f) Upon motion of any party, the ALI
shall order witnesses excluded so that
they cannot hear the testimony of other
witnesses. This rule does not authorize
exclusion of-

(1) A party who is an individual;
(2) In the case of a party that is not an

individual, an officer or employee of the
party designated by the party's
representative; or

(3) An individual whose presence is
shown by a party to be essential to the
presentation of its case, including an
individual employed by the Government
engaged in assisting the representative
for the Government.

§ 2534 Evidence.
(a) The ALI shall determine the

admissibility of evidence.
(b) Except as provided in this part, the

ALI shall not be bound by the Federal
Rules of Evidence. However, the ALI
may apply the Federal Rules of
Evidence where appropriate, e.g., to
exclude unreliable evidence.

(c) The ALJ shall exclude irrelevant
and immaterial evidence.

(d) Although relevant, evidence may
be excluded if its probative value is
substantially outweighed by the danger
of unfair prejudice, confusion of the
issues, or by considerations of undue
delay or needless presentation of
cumulative evidence.

(e) Although relevant, evidence may
be excluded if it is privileged under
Federal law.

(f) Evidence concerning offers of
compromise or settlement shall be
inadmissible to the extent provided in
Rule 408 of the Federal Rules of
Evidence.

(g) The ALJ shall permit the parties to
introduce rebuttal witnesses and
evidence.

(h) All documents and other evidence
offered or taken for the record shall be
open to examination by all parties,
unless otherwise ordered by the ALJ
pursuant to § 25.24.

§ 25.35 The record.
(a) The hearing will be recorded and

transcribed. Transcripts may be
obtained following the hearing from the
ALI at a cost not to exceed the actual
cost of duplication.

(b) The transcript of testimony,
exhibits and other evidence admitted at
the hearing, and all papers and requests
filed in the proceeding constitute the
record for the decision by the ALJ and
the authority head.

(c) The record may be inspected and
copied (upon payment of a reasonable
fee) by anyone, unless otherwise
ordered by the ALI pursuant to § 25.24.

§ 25.36 Post-hearing briefs.
The ALI may require the parties to file

post-hearing briefs. In any event, any
party may file a post-hearing brief. The
ALJ shall fix the time for filing such
briefs, not to exceed 60 days from the
date the parties receive the transcript of
the hearing or, if applicable, the
stipulated record. Such briefs may be
accompanied by proposed findings of
fact and conclusions of law. The ALI
may permit the parties to file reply
briefs.

§ 25.37 Initial decision.
(a) The ALJ shall issue an initial

decision based only on the record,

which shall contain findings of fact,
conclusions of law, and the amount of
any penalties and assessments imposed.

(b) The findings of fact shall include a
finding on each of the following issues:

(1) Whether the claims or statements
identified in the complaint, or any
portions thereof, violate § 25.3.

(2) If the person is liable for penalties
or assessments, the appropriate amount
of any such penalties or assessments
considering any mitigating or
aggravating factors that he or she finds
in the case, such as those described in
§ 25.31.

(c) The ALJ shall promptly serve the
initial decision on all parties within 90
days after the time for submission of
posthearing briefs and reply briefs (if
permitted) has expired. The ALI shall at
the same time serve all respondents
with a statement describing the right of
any respondent determined to be liable
for a civil penalty or assessment to file a
motion for reconsideration with the ALJ
or a notice of appeal with the authority
head. If the ALI fails to meet the
deadline contained in this paragraph, he
or she shall notify the parties of the
reason for the delay and shall set a new
deadline.

(d] Unless the initial decision of the
ALI is timely appealed to the authority
head, or a motion for reconsideration of
the initial decision is timely filed, the
initial decision shall constitute the final
decision of the authority head and shall
be final and binding on the parties 30
days after it is issued by the ALJ.

§ 25.38 Reconsideration of Initial decision.
(a) Except as provided in paragraph

(d) of this section, any party may file a
motion for reconsideration of the initial
decision within 20 days of receipt of the
initial decision. If service was made by
mail, receipt will be presumed to be five
days from the date of mailing in the
absence of contrary proof.

(b] Every such motion must set forth
the matters claimed to have been
erroneously decided and the nature of
the alleged errors. Such motion shall be
accompanied by a supporting brief.

(c) Responses to such motions shall be
allowed only upon request of the ALJ.

(d) No party may file a motion for
reconsideration of an initial decision
that has been revised in response to a
previous motion for reconsideration.

(e) The ALJ may dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(f0 If the ALI denies a motion for
reconsideration, the initial decision shall
constitute the final decision of the
authority head and shall be final and
binding on the parties 30 days after the
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ALJ dames the motion, =vless the initial
decision is timely appealed to the
authority head in accordance with
§ 25.39.

(g) If the ALI issues a revised initial
decision, that decisiom shall constitute
the final decision of the authority head
and shall be final and binding on the
parties 30 days after it is issued, unless
it is timely appealed to the authority
head in accordance with § 25.39..

§ 25.39 Appeal to authority head..
(a) Any respondent who has filed a

timely answer and who is determined m
an initial decision to be liable for a civil
penalty or assessment may appeal such
decision to the authority head by filing a
notice of appeal with the authority head
in accordance with this section..

(b)(1) No notice of appeal may be filed
until the time period for filing a motion
for reconsideration under § 25.38 has
expired.

(2) 11 a motion for reconsideration is
timely filed, a notice of appeal must be
filed within 30 days after the ALI denies
the motion or issues a revised initial
decision, whichever applies.

(3) If no motion for reconsideration is
timely filed, a notice of appeal must be
filed within 30 days after the AIU issues
the initial decision.

(4) The authority head may extend the
initial 30 day period for an additional 30
days if the respondent files with the
authority head a request for an
extension within the initial 30 day
period and shows good cause.

(c) If the respondent files a timely
notice of appeal with the authority head,
the ALI shall forward the record of the
proceeding to the authority head.

(d) A notice of appeal shall be
accompanied by a written brief
specifying exceptions to the initial
decision and reasons supporting the
exceptions.

(e) The representative for the
Government may file a brief in.
opposition to exceptions within 30 days
of receiving the notice of appeal and
accompanying brief.

(f) There is no right to appear
personally before the authority head.

(g) There is no right to appeal any
interlocutory ruling by the ALI.

(h) In reviewing the initial deciston,
the authority head shall not consider
any objection that was not raised before
the ALJ unless a demonstration is made
of extraordinary circumstances causing
the failure to raise the objection.

(i) If any party demonstrates to the
satisfaction of the authority head that
additional evidence not presented at
such hearing is material and that there
were reasonable grounds for the failure
to present such evidence at such

hearing, the authority head shall remand
the matter to the ALI for consideration
of such additional evidence.

(j) The authority head may affirm,
reduce, reverse, compromise, remand, or
settle any penalty or assessment
deterrned by the ALI in any initial
decision.

(k) The authority head shall promptly
serve each party to the appeal with a
copy of the decision of the authority
head and a statement describing the
right of any person determined to be
liable for a penalty or assessment to
seek judicial review.

(1) Unless a petition for review is filed
as provided in 31 U.S.C. 3805 after a
respondent has exhausted all
administrative remedies under this part
and within 80 days after the date on
which the authority head serves the
respondent with a copy of the authority
head's decision, a determinatian that a
respondent is liable under § 25.3 is final
and is not subject to judicial review.

§ 25.40 Stays ordered by the Department
of Justice.

If at any time the Attorney General or
an Assistant Attorney General
designated by the Attorney General
transmits to the authority head a written
finding that continuation of the
administrative process described in this
part with respect to a claim or statement
may adversely affect any pending or
potential criminal or civil action related
to such claim or statement, the authority
head shall stay the process and it shall
be resumed only upon receipt of the
written authorization of the Attorney
General.

§ 25.41 Stay pending appeal.
(a) An initial decision is stayed

automatically pending disposition of a
motion for reconsideration or of an
appeal to the authority head.

(b) No administrative stay is available
following a final decision of the
authority head.

§ 25.42 Judicial review.
Section 3805 of Title 31, United States

Code, authorized judicial review by an
appropriate United States District Court
of a final decision of the authority head
imposing penalities or assessments
under this part ani specifies the
procedures for such review.

§ 25.43 Collection of civil penalties and
assessments.

Sections 3806 and 3808(b) of Title 31,
United States Code, authorize actions
for collection of civil penalties and
assessments imposed under this part
and specify the procedures for such
actions.

§ 25.44 Right to administrative offseL
The amount of any penalty or

assessment which has become final, or
for which a judgment has been entered
under § 25.42 or § 25.43, or any amount
agreed upon in a compromise or
settlement under § 25.46, may be
collected by administrative offset under
31 U.S.C. 3716, except that an
administrative offset may not be made
under this subsection against a refund or
an overpayment of Federal taxes, then
or later owing by the United States to
the respondent.

§ 25.45 Deposit In Treasury of United
States.

All amounts collected pursuant to this
part shall be deposited as miscellaneous
receipts in the Treasury of the United
States, except as provided in 31 U.S.C.
3806(g).

§ 25.46 Compromise or settlement.
(a) Parties may make offers of

compromise or settlement at any time.
(b) The reviewing official has the

exclusive authority to compromise or
settle a case under this part at any time
after the date on which the reviewing
official is permitted to issue a complaint
and before the date on which the ALI
issues an initial decision. If the
designated representative of the
Government is not with the Office of
General Counsel, the representative
shall forward all settlement offers to the
reviewing official and cannot negotiate
a compromise or settlement with the
respondent except as directed by the
reviewing official.

(c) The authority head has exclusive
authority to compromise or settle a case
under this part at any time after the date
on which the ALI issues an initial
decision, except during the pendency of
any review under § 25.42 or during the
pendency of any action to collect
penalties and assessments under § 25.43.

(d) The Attorney General has
exclusive authority to compromise or
settle a case under this part during the
pendency of any review under § 25.42 or
of any action to recover penal-ties and
assessments under 31 U.S.C. 3806.

(e) The investigating offidial may
recommend settlement terms to. the
reviewing official, the authority head, or
the Attorney General, as appropriate
The reviewing official may recommend
settlement terms to the authority head,
or the Attorney Geneal, as appropriate.

(f) Any compromise or settlement
must be in writing.

§ 25.47 Umltatlons.
(a) The notice of hearing with respect

to a claim or statement must be served
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in the manner specified in § 25.8 within 6
years after the date on which such claim
or statement is made.

(b) If the respondent fails to file a
timely answer, service of a notice under
§ 25.10(b) shall be deemed a notice of
hearing for purposes of this section.

(c) The statute of limitations may be
extended by agreement of the parties.
Wendell L. Willkie, II,
General Counsel, Deportment of Commerce.
[FR Doc. 89-15651 Filed 7-5-89; 8:45 am]
BILLING CODE 3510-OJ-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Food and Drug Administration

21 CFR Part 341
[Docket No. 88P-0142]

RIN 0905-AA06

Cold, Cough, Allergy, Bronchodilator,
and Antiasthmatlc Drug Products for
Over-the-Counter Human Use;
Proposed Amendment to Monograph
for OTC Antltussive Drug Products

AGENCY: Food and Drug Administration.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend the over-the-counter (OTC)
monograph for antitussive drug products
by adding a new section that will
exempt antitussive drug products
containing methol in a lozenge or a
compressed tablet dosage form from
that part of the accidental overdose
warning required by § 330.1(g) (21 CFR
330.1(g)) that states, "In case of
accidental overdose, seek professional
assistance or contact a poison control
center immediately. The exemption
from the warning above is being
provided because OTC antitussive drug
products containing methol in a lozenge
or a compressed tablet dosage form
have been determined to have a low
potential for acute toxicity resulting
from accidental ingestion. This proposal
is part of the ongoing review of OTC
drug products conducted by FDA.
DATES: Written comments by September
5, 1989. Written comments on the
agency's economic impact determination
by November 3, 1989.
ADDRESS: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration. Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857
FOR FURTHER INFORMATION CONTACT*
William E. Gilbertson, Center for Drug

Evaluation and Research (HFD-210),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857 301-
295-8000.
SUPPLEMENTARY INFORMATION: Under 21
CFR 330.1(g), the following general
warning statements are required on all
orally administered OTC drug products:
"Keep this and all drugs out of the reach
of children. In case of acidential
overdose, seek professional assistance
or contact a poison control center
immediately. Section 330.1(g) also
states that FDA will grant an exemption
from these general warnings where
appropriate upon petition.

In the Federal Register of August 12,
1987 (52 FR 30042), FDA issued a final
monograph for OTC antitussive drug
products (21 CFR Part 341) that
established conditions under which
these products are generally recognized
as safe and effective and not
misbranded. The monograph provides
for menthol to be used in a lozenge or
compressed tablet dosage form at a dose
of 5 to 10 milligrams (mg).

Since the publication of the
antitussive final monograph, two
companies have petitioned for an
exemption from the general warning
statements in § 330.1(g) having to appear
on the labeling of OTC antitussive drug
products containing methol in cough
drops. One company (Ref. 1) requested
that its OTC drug product containing 3
mg menthol per cough drop that is to be
marketed in pouches containing 21
cough drops and in sticks containing 10
cough drops be exempted from the
general warning statements in §330.1(g).
Another company (Ref. 2) made a
similar request for its OTC antitussive
drug products containing 6.1 to 10 mg
menthol per drop marketed with 30
drops per package. In support of these
requests, the companies asserted that
the cough drop products do not present
a risk of toxicity or poisoning to children
or adults as a result of acute overdose
and thus the warnings are not needed.

The agency believes that there is a
low potential for acute toxicity from the
accidental ingestion of lozenges
containing menthol in the quantities
mentioned above. In 2 studies evaluated
by the Advisory Review Panel on OTC
Cold, Cough, Allergy, Bronchodilator,
and Antiasthmatic Drug Products
(September 9, 1976; 41 FR 38312 at
38350), 40 healthy subjects who were
each asked to dissolve 2 candy-base
lozenges, each lozenge containing 1.36
mg of menthol together with other
volatile oils, every 20 minutes for 2
hours exhibited no adverse effects with
the exception of I report of nausea and
vomiting. This was attributed to a

dislike for the wild cherry flavor of the
lozenge (Refs. 3 and 4). In a group of 70
healthy subjects, 50 adults and 20
children ages 8 to 12, half of the subjects
dissolved a menthol-eucalyptus lozenge
containing 9.62 mg menthol and 5.55 mg
eucalyptus oil every 4 to 8 hours on 2
successive days. The other half of the
subjects dissolved the cough drop base
without the aromatics. In the intensive
dosage schedule, a slightly large number
of subjects demonstrated mild irritation
of the oral mucosa on days one and two,
but there were no differences between
the two groups in the severity of
irritation or residual findings after day
two. No systemic complaints were
reported (Ref. 5). A similar study using a
lozenge formulation containing menthol
8.14 mg and eucalyptus oil 4.625 mg
versus a lozenge base without volatile
substances produced comparable results
(Ref. 6). The Panel stated that the fatal
oral dose of menthol itself in man is
about 2 grams (41 FR 38349).

Based on the studies discussed above
(Refs. 3 through 6) and the Panel's
evaluation, the agency agrees with the
petitioners that accidental ingestion of
menthol lozenges or compressed tablets
marketed in the monograph dosage (5 to
10 mg) is highly unlikely to present any
degree of acute oral toxicity. Because of
this low potential for acute toxicity, the
agency believes that antitussive drug
products containing menthol in a
lozenge or compressed tablet dosage
form should be exempted from the
accidental overdose warning in the
second part of § 330.1(g). Products
containing this ingredient must continue
to bear the first part of the general
warning, which states, "Keep this and
all drugs out of the reach of children.
The agency believes that this part of the
warning is necessary to reinforce and
ensure that all drugs, regardless of
potential toxicity, are treated by
consumers as drugs and kept out of the
reach of all children.

Based on the above, the agency has
granted an exemption for the cough drop
products described above from having
to bear the warning in the second part of
21 CFR 330.1(g), i.e., "In case of
accidental overdose, seek professional
assistance or contact a poison control
center immediately. Copies of the
petitions and FDA s response (Refs. 1, 2,
7 and 8) are on file in the Dockets
Management Branch (address above).

The agency believes that it will
receive additional petitions similar to
the two discussed above requesting an
exemption from the general overdose
warnings for OTC antitussive drug
products that contain menthol in a
lozenge or compressed tablet dosage
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form. The agency also believes that it
would be unnecessarily burdensome to
require separate petitions from each
manufacturer for exemption from this
warning for every OTC ant'itussive drug
prodnct containing menthol in a lozenge
or a compressed tablet that is marketed
in accordance with the monograph
dosage. Therefore, the agency is
proposing to add new § 341.74(f) to
provide such an exemption for all
comparable products.

The agency proposes that this
proposed rulemaking be effective upon
publication of the final rule. Hawever,
manufacturers of OTC antitassive drug
products may adopt the labeling
changes proposed in this document as of
the date of publication of this proposal,
subject to the possibility that FDA may
change its position as a result of
comments filed in response to this
proposal.

References
(1) Comment No. CP Docket No. 88P-0142,

Dockets Management Branch.
(2) Comment No. CP00002, Docket No. 88P-

0142, Dockets Management Branch.
(3) Mendoza, J. A., "Clinical Safety Tests

on Vicks Cough Drops, draft of unpublished
data, OTC Volume 040298, Docket No. 76N-
0052, Dockets Management Branch.

(4) Seltzer, S, "Clinical Safety Test ow
Vicks Cough Drops, draft of unpublished
data, OTC Volume 040298, Docket No, 76N-
0052, Dockets Management Branch.

(5) Glassman, S., and E.W. Packman,
"Menthol-Eucalyptus Cough Drops: Safety:
Intensive Use, CRD 71-25, draft of
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PAV1PDN1, Docket No. 88P-0142, Dockets
Management Branch.

The agency has examined the
economic consequences of this proposed
rulemaking in conjunction with other
rules resulting from the OTC drug
review. In a notice published in the
Federal Register of February 8, 1983 (48
FR 5806), the agency announced the
availability of an assessment of these
economic impacts. The assessment
determined that the combined, impacts
of all the rules resulting from the OTC
drug review do not constitute a major
rule according to the criteria established
by Executive Order 12291. The agency
therefore concludes that no one of these
rules, including this proposed rule for

OTC antitussive drug products,, is a
major rule.

The economic assessment also
concluded that the overall OTC drug
review was not likely to have a
significant economic impact on a
substantial number of small entities as
defined in the Regulatory Flexibility Act
(Pub. L 96-354). That assessment
included a discretionary Regulatory
Flexibility Analysis in the event that an
individual rule might impose an unusual
or disproportionate impact on small
entities. However, tis particular
rulemaking for OTC antitussive drug
products is not expected to pose such an
impact on small businesses. Therefore,
the agency certifies that this proposed
rule, if implemented, will not have a,
significant econonc impact on a
substantial number of small entities.

The agency invites public comment
regarding any substantial or significant
economic impact that tis rulemaking
would have on OTC antitussive drug
products. Comments regarding the
impact of this rulemaking on OTC.
antitussive drug products should be
accompanied by appropriate
documentation.

The agency has determined under 21
CFR 25.24(c)(6) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Interested persons may, on or before
September 5, 1989, submit written
comments to the Dockets Management
Branch (address above). Written
comments on the agency's economic
impact determination may be submitted
on or before November 3, 1989. Three
copies of all comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
Identified with the docket number found
in brackets ix the heading of this
document and may be accompanied by
a supporting memorandum or brief.
Comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

List of Subjects in 21 CFR Part 341

Antitussive drug products, Labeling,
Over-the-counter drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and the
Administrative Procedure Act, it is
proposed that Subchapter D of Chapter I
of Title 21 of the Code of Federal
Regulations be amended in Part 341 as
follows:

PART 341-COLD, COUGH, ALLERGY
BRONCHODILATOR, AND
ANTIASTHMATIC DRUG PRODUCTS
FOR OVER-THE-COUNTER HUMAN
USE

1. The authority citation for 21 CFR
Part 341 continues to read as follows:

Authority: Secs. 201(p), 502. 505, 701. 52
Stat. 1041-1042 as amended, 1050-1053 as
amended, 1055-1050 as amended by 70 Stat.
919 and 72 Stat. 948 (21 U.S.C. 321(p), 352,,355,
371); 5 U.S.C. 553; 21 CFR 5.10 and 5.11.

2. In § 341.74 new'paragraph [f) is
added to read as follows:

§ 341.74 Labeling of antitussive drug
products.

(f) Exemption from the general
accidental overdose warning. The
labeling for antitussive drug products
containing the active ingredient
identified in § 341.14(b)(2) marketed in
accordance with § 341.74(d)(2)(iii) is
exempt from the requirement in
§ 330.1(g) of this chapter that' the
labeling bear the general warning
statement "In case of accidental
overdose, seek professional assistance
or contact a poison control center
immediately. The labeling must
continue to bear the first part of the
general warmnig in J 330,1(g) of this
chapter, wich states, "Keep this and all
drugs out of the reach of children.,

Dated- June 23,11989.
John M. Taylor,
Associate Commissionerfor Regulatory
Affairs.
[FR Doc. 89-15850 Filed 7-5-89;,8:45 am]
BILUNG CODE 416-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 715

Availability of Petition To Initiate
Rulenmalking; Surface Coal Mining and
Reclamation Operations; General
Performance Standards for
Postmining Use of Land Under initia!
Program Regulations

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTn Notice of avadlability of'a
petition to initiate rulemaking and
request for comment.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSMRE)
of the United States Department of the
Interior (DOI) seeks comments
concerning the rule change suggested in
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a petition, submitted pursuant to the
Surface Mining Control and Reclamation
Act (SMCRA), to amend OSMRE's
regulations governing postmining land
use on sites permitted under the Initial
Regulatory Program.

The petitioner suggests that OSMRE
amend its rules by deleting the initial
regulatory program postminmg land use
requirements at 30 CFR 715.13(d) and
replacing them with the permanent
regulatory program postmining land use
requirements at 30 CFR 816.133(c).
OSMRE is requesting comments on the
merits of the petition and the rule
changes suggested in the petition. Such
comments will assist the Director of
OSMRE in making the decision whether
to grant or deny the petition.
DATE: OSMRE will accept written
comments on the petition until 5 p.m.
Eastern time on August 7 1989.
ADDRESSES: Mail comments to the
Office of Surface Mining Reclamation
and Enforcement, Administrative
Record, Room 5131A, 1951 Constitution
Avenue NW Washington, DC 20240; or
hand-deliver to the Office of Surface
Mining Reclamation and Enforcement,
Administrative Record, Room 5131, 1100
L St. NW Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Stephen M. Sheffield, Office of Surface
Mining Reclamation and Enforcement,
U.S. Department of the Interior, 1951
Constitution Avenue NW., Washington,
DC 20240; Telephone: 202-343-5950
(Commercial or FTS).
SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures

Written Comments

Written comments on the suggested
change should be specific, should be
confined to issues pertinent to the
proposed revision, and should explain
the reason for the comment. Where
practicable, commenters should submit
three copies of their comments.
Comments received after the close of the
comment period (see DATE) or delivered
to an address other than those listed
(see ADDRESSES) may not necessarily be
considered or included in the
Administrative Record on the petition.

Availability of Copies

Additional copies of the petition and
copies of 30 CFR Part 715 are available
for inspection and may be obtained at
the location listed under ADDRESSES.

Public Hearing

OSMRE will not hold a public hearing
on the proposed revision, but OSMRE
personnel will be available to meet with
the public during business hours, 9 a.m.

to 5 p.m.. during the comment period. In
order to arrange such a meeting, call or
write to the person identified under FOR
FURTHER INFORMATION CONTACT.

II. Background and Substance of
Petition

OSMRE received a letter on June 20,
1989, from Mr. J. Nathan Noland,
President of the Indiana Coal Council,
Inc., 701 Harrison Bldg., W Market St.,
Indianapolis, Indiana, as a petition for
rulemaking to revise 30 CFR 715.13(d).
Mr. Noland suggested that the
postmining land use requirements of 30
CFR 715.13(d) applicable to operations
permitted under the initial regulatory
program be replaced with the
postmining land use requirements for
operations permitted under the
permanent regualtory program at 30 CFR
816.133.(c).

SMCRA was signed into law on
August 3, 1977 Section 502 of the Act
authorized the establishment of an
Initial Regulatory Program under which
surface coal mining operations would be
regulated pending the establishment of a
more comprehensive Permanent
Program. The regulations implementing
the Initial Program were published in
final on December 13, 1977 (42 FR
62639). Final Permanent Program
regulations, which differ from their
Initial Program counterparts in some
significant respects, were promulgated
on March 13, 1979 (44 FR 14901), and
subsequently revised in part in 1983 and
later. Although the Permanent Program
rules have been in effect for some time,
the Initial Program rules continue to
apply to operators who are acting
pursuant to permits received under the
Initial Program.

Under section 201(g) of SMCRA, any
person may petition the Director of
OSMRE to initiate a proceeding for the
issuance, amendment, or repeal of any
of the regulations implementing SMCRA.
Under the applicable regulations for
rulemaking petitions, 30 CFR 700.12, this
notice seeks public comment on the
merits of the petition and on the rule
changes suggested in the petition.

At the close of the comment period, a
decision will be made whether to grant
or deny the petition. Under 30 CFR
700.12, the Director shall issue a written
decision either granting or denying the
petition within 90 days of the date of its
receipt. Soon thereafter, notice of that
decision will be published in the Federal
Register. If the petition is granted,
rulemaking proceedings will be initiated
in which public comment will again be
sought before any final rulemaking
notice appears. If the petition is denied,
no further rulemaking action will occur
pursuant to the petition.

III. Procedural Matters

Publication of this notice of the receipt
of the petition for rulemaking is a
preliminary step in the rulemaking
process. If a decision is made to grant
the petition, a formal rulemaking
process will be initiated. Thus, no
regulatory flexibility analysis is needed
at this stage, nor is a regulatory impact
analysis necessary under Executive
Order 12291.

Publication of this notice does not
constitute a major Federal action having
a significant effect on the human
environment for which an
environmental impact statement under
the National Environmental Policy Act,
44 U.S.C. 4322(a)(C), is needed.

List of Subjects in 30 CFR Part 715

Environmental protection, Reporting
and recordkeeping requirements,
Surface mining, Underground mining.

Dated: June 29, 1989.
Robert H. Gentile,
Director.

Appendix
The text of the petition dated June 15, 1989

(received June 20,1989), from Mr. 1. Nathan
Noland, is as follows:

This is a petition to the Director of the
Office of Surface Mining ("OSM") pursuant to
30 U.S.C. section 1211(g) and 30 CFR 700.12 to
initiate rulemaking to amend a regulation
promulgated under the Surface Mining
Control and Reclamation Act of 1977 Pub. L.
95-87 30 U.S.C. section 1201 et seq.
("SMCRA").

Petitioner-The Petitioner is the Indiana
Coal Council, Inc. The Indiana Coal Council
is a trade association representing
approximately ninety percent of Indiana's
coal production. The association was formed
to foster, promote, and defend the interests of
Indiana's coal producers, coal reserve
holders, and other business entities related to
the coal industry. All of our members would
presently or prospectively affected in the
operation of their existing and planned
mining operations by the regulations adopted
under SMCRA.

Proposed Amendment-Petitioner proposes
that 30 CFR 715.13 be amended by deleting
existing subsection (d] and replacing it with
the language contained in 30 CFR 816.133(c).

Justification and Proposed amendment-
Existing 30 CFR 715.13, the interim rule
governing postmining land uses, was adopted
in 1977 42 FR 62680 (December 13, 1977) and
has not been significantly revised since that
date. Subsection (d) of the rule contains a
detailed list of criteria for approval of
postmining land uses different than the
premining land use.

The permanent program regulations
governing alternate postmining land use
approval Is 30 CFR 816.133. This rule was
originally adopted in 1979 containing a
subsection (c) similar to 30 CFR 715.13(d). 44
FR 14901 (March 13, 1979). In 1982, OSM
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proposed to amend 30 CFR 816.133(d),
explaining as follows:

In originally establishing the criteria for
approval of alternative postmining land uses
in existing § 816.133(c)-in 1979, OSM
incorporated the detailed requirements of
sections 515(c) and 515(e) of the Act that are
mandated only for mountain-top removal and
for AOC variances. OSM stated at that time
"that a composite of these concepts is a
reasonable approach to setting forth the
regulatory requirements for approval of
proposed postmining land uses" (44 FR at
15243).

"While OSM believed in 1979 that the
composite approach offers sufficient
flexibility to operators and regulatory
authorities, based on its experience OSM no
longer believes that such detailed
requirements are practicable. Proposed
§ 816.133(c) would impose the standards of
section 515(b)(2) of the Act as the general
criteria for allowing higher or better uses as-
alternative postmining land uses. The
inflexible, overly detailed and burdensome
requirements of existing § 816.133(c) would
be eliminated.
47 FR 16152, 16154 (April 14, 1982).

In 1983, OSM adoped the proposal as a
final rule with minor changes. In finalizing
the rule, OSM reiterated its position that the
detailed criteria of the former rule were
inappropriate, rejecting comments that some
or all of the provisions of former 30 CFR
816.133 be retained. 48 FR 39898-39899
(September 1, 1983).

In revising the permanent program
postmining land use regulation in 1982-1983,
OSM did not make or propose any change to
30 CFR 715.13, the corresponding interim
program rule. Neither the preamble to the
proposed or final rule amending the
permanent program regulation discusses the
interim rule or gives any indication why
corresponding changes were not made to the
interim rule. The result is that the interim rule
continues to include detailed requirements
for approval of alternate postmining land
uses which OSM has found to be
inappropriate.

In any event, OSM's reasoning in the 1983
permanent program rulemaking, that it is
inappropriate to impose upon all mining
operations the mountain-top removal and
steep slope provisions for alternative post
mining land use, 30 U.S.C. 1265 (c) and (e),
applies equally to the interim program.
Instead, the requirements found in section
515(b)(2) apply as indicated in section 502(c)
of SMCRA. Moreover, the change requested
also finds support in the decision in MWFv.
Hodel, 839 F.2d 694 (D.C. Cir. 1988), where the
court of appeals held in several contexts that
specific provisions could not be expanded for
general application. For instance, the court
held that section 515(e) steep slope
provisions could not be applied to non-steep
slopes. Similarly, the court reversed the
district court's interpretation that section
515(f) required design standards for all coal
mine waste in view of its limited applicability
to waste piles used for dams or
embankments. The appeals court also refused
to imply any authority to impose additional
requirements upon mine operators where

another provision specifically addressed the
issue. For example, highwalls submerged
below the waterline of permanent
impoundments are permissible under the
specific provisions of section 515(b)(8), and
highwall elimination would not be implied
under the general grading provision of section
515(b)(3). Nor can water replacement be
imposed upon underground coals mines
through the permit application provisions of
section 508(a) when section 717(b)
specifically requires replacement by only
surface mines.

In sum, section 502(c) specifically
references the provisions of section 515 (c)
and (e) requirements in'the alternative
postmining land use provision for the interim
program was erroneous and must be
corrected to conform the rules to the express
language of SMCRA.

Public Hearmng.-The Petitioner does not
request a public hearing, but reserves the
right to submit comment at any public
hearing which may be held. A draft of the
proposed amendment is attached.

If you require any further information,
please contact the undersigned.

Very truly yours,
Indiana Coal Council, Inc.
J. Nathan Noland.

[FR Doc. 89-15853 Filed 7-5-89; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF VETERANS

AFFAIRS

38 CFR Parts 3 and 19

RIN 2900-AD14

Appeals Regulations and Rules of
Practice; Request for Change In
Representation, Request for Personal
Hearing, or Submission of Additional
Evidence Following Certification of an
Appeal to the Board of Veterans
Appeals

AGENCY: Department of Veterans
Affairs.
ACTION: Proposed regulatory
amendments.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend and
enlarge upon the existing procedures
concerning the consideration of
additional evidence, hearing requests,
and requests for changes in
representation received by the Board of
Veterans Appeals (BVA) following the
certification and transfer of an appeal to
the BVA. The existing regulations
provide, in part, that the appellant and/
or representative may submit additional
pertinent evidence following
certification and transfer of the appeal
to the Board. However, they do not
provide a time period during which any
additional pertinent evidence, or request
for personal hearing or change of
representation, should be submitted.

DATES: Comments must be received by
August 7 1989. Comments will be
available for public inspection until
August 15, 1989. It is proposed to make
these regulations effective 30 days after
final publication in the Federal Register.

ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections regarding the
proposal to the Secretary of Veterans
Affairs (271A), Department of Veterans
Affairs, 810 Vermont Avenue, NW
Washington, DC 20420. All written
comments received will be available for
inspection only in the Veterans Service
Unit, room 132, at the above address
only between the hours of 8:00 a.m. and
4:30 p.m. Monday through Friday (except
holidays) until August 15, 1989.

FOR FURTHER INFORMATION CONTACT:
Mr. Jan Donsbach, Special Legal
Assistant to the Chairman, Board of
Veterans Appeals, (202) 233-2978.

SUPPLEMENTARY INFORMATION: Proposed
amendments to 38 CFR 19.174 would
add a cutoff date after an appeal is
transferred to the Board of Veterans
Appeals following which an appellant
and/or representative may not submit
additional evidence, a request for a
change in representative or a request for
a personal hearing. Under the revised
procedures, the appellant and/or
representative would have 60 days from
the date of notice that the appeal has
been transferred to the BVA in which to
act. Provision would be made for
accepting evidence and requests at a
later date when good cause is shown.
Related revisions would be made to 38
CFR 3.103(c), 3.156(a), and 3.160(e) to
insure that effective dates for
subsequent awards, if any, are
preserved when evidence is submitted
too late for the Board to consider in an
appeal.

Under existing procedures, an
appellant may continue to submit
additional evidence and may submit
requests for a personal hearing or for a
change in his or her representative
throughout the appellate process: As a
result, the appellate record can be in a
constant state of change while Members
of the Board of Veterans Appeals are
deliberating on the appeal. Confusion
can sometimes result as to the exact
nature of the record reviewed by the
Board. Particularly with the advent of
judicial review (see Pub. L. 100-687), it is
essential that a point be reached at
which the appellate record is fixed. In
addition, considerable delay can result
when it is necessary to remove an
appellate record from the hands of those
who are engaged in an orderly appellate
review in order to respond to various
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tardy requests and submissions. The
proposed changes would assist in
orderly and prompt appeal processing
and would help to clarify the nature and
extent of evidence considered by the
Board in reaching a decision in any
given appeal.

The Secretary hereby certifies that the
proposed rule will not, if promulgated,
have a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601--612.
Pursuant to 5 U.S.C. 605(b), this rule is
therefore exempt from the initial and
final regulatory flexibility analyses
requirements of sections 603 and 604. It
will have no significant direct impact on
small entities (i.e., small businesses,
small private and nonprofit
organizations, and small governmental
jurisdictions) inasmuch as it concerns
the Rules of Practice governing the
appeals of individual claimants before
the Board.

VA has also determined that this rule
is nonmajor in accordance with
Executive Order 12291. It will not have
an adverse economic impact on or
increase costs to consumers, individual
industries, Federal, State, and local
government agencies, or geographic
regions.

There is no Catalog of Federal
Domestic Assistance program number
involved.

List of Subjects

38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans.

38 CFR Part 19

Administrative practice and
procedure, Claims, Veterans.

Approved: June 12, 1989.
Edward 1. Derwinskt,
Secretary of Veterans Affairs.

38 CFR Part 3, Adjudication, and Part
19, Board of Veterans Appeals, are
proposed to be amended as follows:

PART 3-4AMENDED]

1. In § 3.103, the first sentence of
paragraph (c) is revised and an authority
citation is added to read as follows:

§ 3.103 Due process-procedural and
appellate rights with regard to disability
and death benefits and related relief.

(c) Hearings. Upon request, a claimant
is entitled to a hearing at any time on
any issue involved in a claim within the
purview of this part, subject to the
limitations described in § 19.174 of this
chapter with respect to hearings in

claims which have been certified to the
Board of Veterans Appeals for appellate
review.
(Authority: 38 U.S.C. 210(c))

2. In § 3.156, paragraph (a) is revised
and an authority citation is added to
read as follows:

§ 3.156 New and material evidence.
(a) New and material evidence

received prior to the expiration of the
appeal period, or prior to the appellate
decision if a timely appeal has been
filed (including evidence received prior
to an appellate decision and referred to
the agency of original jurisdiction by the
Board of Veterans Appeals without
consideration in that decision in
accordance with the provisions of
§ 19.174(c)(1)) of this chapter, will be
considered as having been filed in
connection with the claim which was
pending at the beginning of the appeal
period.
(Authority: 38 U.S.C. 210(c))

3. In § 3.160, paragraph (e) is revised
and an authority citation is added to
read as follows:

§ 3.160 Status of claims.

(e) Reopened claim. Any application
for a benefit received after final
disallowance of an earlier claim, or any
application based on additional
evidence or a request for a personal
hearing submitted more than 60 days
following notification to the appellant of
the certification of an appeal and
transfer of applicable records to the
Board of Veterans Appeals which was
not considered by the Board in its
decision and was referred to the agency
of original jurisdiction for consideration
as provided in § 19.174(c)(1) of this
chapter.
(Authority: 38 U.S.C. 210(c))

PART 19--AMENDED]

Section 19.174 is revised to read as
follows:

§ 19.174 Rule 74; Request for change In
representation, request for personal
hearing, or submission of additional
evidence following certification of an
appeal to the Board of Veterans Appeals.

(a) Notification of certification of
appeal and transfer of appellate record.
When an appeal is certified to the Board
of Veterans Appeals for appellate
review and the appellate record is
transferred to the Board, the claimant
and his or her representative, if any, will
be notified in writing.

(b) Request for a change in
representation, request for a personal
hearing, or submission of additional
evidence within 60 days following
notification of certification and transfer
of records. An appellant and his or her
representative, if any, will be granted a
period of 60 days following the mailing
of notice to them an appeal has been
certified to the Board for appellate
review and that the appellate record has
been transferred to the Board during
which they may submit a request for a
personal hearing, additional evidence,
or a request for a change in
representation. Any such request or
additional evidence should be submitted
directly to the Board and not to the
agency of original jurisdiction. The date
of the letter of notification will be
presumed to be the date of mailing for
purposes of determining whether the
request was timely made or the
evidence timely submitted. Any
evidence which is submitted at a
hearing on appeal which was requested
not more than 60 days after certification
and transfer of the appellate record to
the Board will be considered to have
been received during such period, even
though the hearing may be held
following the expiration of the period.
Any pertinent evidence submitted by the
appellant or representative is subject to
the requirements of paragraph (d) of this
section and, if a simultaneously
contested claim is involved, the
requirements of paragraph [e) of this
section.

(c) Request for a change in
representation, request for a personal
hearing, or submission of additional
evidence more than 60 days following
notification of certification and transfer
of records. Following the expiration of
the 60-day period described in
paragraph (b) of this section, the Board
of Veterans Appeals will not accept a
request for a change in representation, a
request for a personal hearing, or
additional evidence except when the
appellant demonstrates on motion that
there was good cause for the delay.
Examples of good cause include, but are
not limited to, illness of the appellant or
the representative which precluded
action during the 60-day period and the
discovery of evidence that was not
available prior to the expiration of the
60-day period. Such motions must be in
writing and must include the name of
the veteran; the name of the claimant or
appellant if other than the veteran (e.g.,
a veteran's survivor or guardian); the
applicable Department of Veterans
Affairs file number and an explanation
of why the request for a change in
representation, the request for a
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personal hearing, or the submission of
additional evidence could not be
accomplished in a timely manner. Such
motions should be filed at the following
address: Office of the Chairman, Special
Legal Assistant (OIC), Board of
Veterans Appeals, 810 Vermont Avenue,
NW Washington, DC 2040. The ruling
on the motion will be by the Chairman.
Depending upon the ruling on the
motion, action will be taken as follows:

(1) Good cause not shown. If good
cause is not shown, the request for a
change in representation, the request for
a personal hearing, or the additional
evidence submitted will be referred to
the agency of original jurisdiction upon
completion of the Board's action on the
pending appeal without action by the
Board concerning the request or
additional evidence. Any personal
hearing granted as a result of a request
so referred or any additional evidence
so referred may be treated by that
agency as the basis for a reopened claim
if appropriate. If the Board denied a
benefit sought in the pending appeal and
any evidence so referred which was
received prior to the date of the Board's
decision, or testimony presented at a
hearing resulting from a request for a
hearing so referred, together with the
evidence already of record, is
subsequently found to be the basis of an
allowance of that benefit, the effective
date of the award will be the same as if
the benefit had been granted by the
Board as a result of the appeal which
was pending at the time that the hearing
request or additional evidence was
received.

(2) Good cause shown. If good cause
is shown, the request for a change in
representation or for a personal hearing
will be honored. Any pertinent evidence
submitted by the appellant or
representative will be accepted, subject
to the requirements of paragraph (d) of
this section and, if a simultaneously
contested claim is involved, the
requirements of paragraph (e) of this
section.

(d) Consideration of additional
evidence by agency of original
jurisdiction. Any pertinent evidence
submitted by the appellant or
representative which is accepted by the
Board under the provisions of this
section, as well as any referred to the
Board by the originating agency under
Rule 73(b) (§ 19.173(b) of this part), must
be referred to the agency of original
jurisdiction for review and preparation
of a Supplemental Statement of the Case
unless this procedural right is waived by
the appellant or unless the Board
determines that the benefit, or benefits,
to which the evidence relates may be

allowed on appeal without such referral.
Such waiver must be in writting or, if a
hearing on appeal is conducted, formally
entered on the record orally at the time
of the hearing.

(e) Simultaneously contested claims.
In simultaneously contested claims, if
pertinent evidence is submitted by any
claimant and is accepted by the Board
under the provisions of this section, the
substance of such evidence will be
mailed to each of the other claimants
who will then have 60 days from the
date of mailing of notice of the new
evidence within which to comment upon
it and/or submit additional evidence in
rebuttal. The date of the letter of
notification of the new evidence will be
presumed to be the date of mailing for
purposes of determining whether such
comment or evidence in rebuttal was
timely submitted. No further period will
be provided for response to such
comment or rebuttal evidence.

(Authority: 38 U.S.C. 4004, 4005, 4005A)
Cross-References: For further

information concerning hearings, see
§ 3.103 and Rules 57 through 71
(§§ 19.157-19.171). New and Material
Evidence. See § 3.156(a) Reopened
Claim. See § 3.160(e). Computation of
Time Limit. See Rule 31 (§ 19.131). Legal
Holidays. See Rule 32 (§ 19.132).
[FR Doc. 89-15816 Filed 7-5-89; 8:45 am]
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 60

[AD-FRL-3568-21

Standards of Performance for New
Stationary Sources; Industrial-
Commercial-Institutional Steam
Generating Units

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed revision of rule.

SUMMARY: On December 16, 1987
standards of performance were
promulgated (i.e., Subpart Db under 40
CFR Part 60) limiting emissions of sulfur
dioxide (SO 2) and particulate matter
(PM) from oil-fired industrial-
commercial-institutional steam
generating units with heat input
capacities greater than 29 MW (100
million Btu/hour) (52 FR 47826). Today's
proposal would amend the SO- and PM
emission limits included in these
standards for oil-fired steam generating
units by (1) increasing the SO2 emission
limit for very low sulfur oils exempt

from the SO2 percent reduction
requirement from 130 ng/J (0.3 lb SO/
million Btu) to 215 ng/J (0.5 lb SO 2/
million Btu), and (2) deleting the PM
emission limit of 43 ng/J (0.10 lb PM/
million Btu) for units which fire very low
sulfur oils. This action is being taken to
correct the present regulations.

DATES: Comments. Comments on the
proposed changes must be received by
August 21, 1989 (Contact Ms. Ann
Eleanor at FTS 629-5578).

Public hearing. If anyone requests to
speak at a public hearing by July 13,
1989 (Contact Ms. Ann Eleanor at FTS
629-5578), a public hearing will be held
on July 20, 1989, beginning at 10:00 a.m.
Persons interested in attending the
hearing should call Ms. Ann Eleanor at
(919) 541-5578 to verify that a hearing
will be held. Assistance will be
available for persons with hearing
impairments.

Request to speak at hearing. Persons
wishing to present oral testimony must
request to speak at the public hearing by
July 13, 1989. (Contact Ms. Ann Eleanor
at FTS 629-5578.)

ADDRESSES: Comments. Comments on
the proposed changes should be
submitted (in duplicate, if possible) to:
Air Docket, (LE-131), Room M-1500, 1st
Floor, Waterside Mall, U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460.
Attention: Docket Number A-83-27

Public hearing. If anyone requests a
public hearing, it will be held at the
EPA's Office of Administration
Auditorium, Research Triangle Park,
North Carolina. Persons interested in
attending the hearing or wishing to
present oral testimony should notify Ms.
Ann Eleanor, Standards Development
Branch (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina, 27711, telephone
number (919) 541-5578.

Docket. Docket Number A-83-27
containing supporting information used
in developing the proposed revision, is
available for public inspection and
copying between 8:30 a.m. and 3:30 p.m.,
Monday through Friday, at the EPA's
Air Docket, Room M-1500, 1st Floor,
Waterside Mall, 401 M Street, SW
Washington, DC 20460. A reasonable fee
may be charged for copying.

FOR FURTHER INFORMATION CONTACT:
Mr. Rick Copland [(919) 541-5265] or Mr.
Fred Porter [(919) 541-5251], Standard
Development Branch, Emission
Standards Division (MD-13), U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina,
27711.
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SUPPLEMENTARY INFORMATION:

Background

New source performance standards
(NSPS) limiting emissions of SO, from
industrial-commercial-institutional
steam generating units with a heat input
capacity greater than 29 MW (100
million Btu/hr) firing coal or oil and
emissions of PM from units firing oil
were proposed on June 19, 1986 (51 FR
22384). Standards limiting emissions of
SO, and PM from this source category
were promulgated on December 16, 1987
(52 FR 47826).

Several petitions for reconsideration
of these NSPS were filed with EPA in
February, March, and May of 1988.
These petitions were denied on January
13,1989 (54 FR 1610).

Among other things, this NSPS
requires a 90 percent reduction in SO
emissions from industrial-commercial-
institutional steam generating units
firing oil. Steam generating units firing
very low sulfur oil, however, are exempt
from this percent reduction requirement.
As discussed in the notice promulgating
the NSPS (52 FR 47826), the Agency
considers the impacts associated with
an NSPS requiring a percent reduction in
SO2 emissions unreasonable for steam
generating units firing very low sulfur
oil.

In addition to limiting SO, emissions
from oil-fired steam generating units, the
NSPS also limits PM emissions from oil-
fired units.

Rationale--Oil SO2 Amendment
The sulfur content of fuel oil varies

widely, from as low as 0.3 weight
percent for some distillate and residual
fuel oils to as much as 3.0 weight
percent or more for some residual fuel
oils. The maximum sulfur content of
distillate fuel oil, however, is limited to
0.5 weight percent through fuel oil
specifications adopted by the American
Society for Testing and Materials
(ASTM). Thus, the sulfur content of
distillate fuel oil serves as a useful
benchmark for distinguishing very low
sulfur fuel oils from higher sulfur fuel
oils.

The national average sulfur content of
distillate fuel oil is about 0.3 weight
percent, which is equivalent to about 0.3
lb S0 2 per million Btu. Consequently, an
SO2 emission rate of 130 ng/J (0.3 lb
SO2/million Btu) was used to distinguish
very low sulfur fuel oil, such as distillate
fuel oil, from higher sulfur fuel oil in the
analyses supporting proposal and
promulgation of the standards limiting
SO 2 emissions from oil-fired industrial-
commercial-institutional steam
generating units with a heat input
capacity greater than 29 MW (100
million Btu/hr] [e.g., 51 FR 22384, 52 FR

47826, "Summary of Regulatory Analysis
for New Source Performance Standards:
Industrial-Commercial-Institutional
Steam Generating Units of Greater than
100 Million Btu/hr Heat Input") EPA-
480/3--86-0o5)].

As mentioned above, steam
generating units firing very low sulfur
fuel oil are exempt from the SO2 percent
reduction requirement included in these
standards limiting SO 2 emissions from
industrial-commercial-institutional
steam generating units. This exemption
is based on the conclusion that the
impacts of standards requinng a percent
reduction in SO 2 emissions are
unreasonable for steam generating units
firing very low sulfur fuel oil.
Administratively, this exemption was
included in the regulation by providing
an exemption from the SO 2 percent
reduction requirement for fuel oil with
an SO2 emission rate of less than 130
ngJ (0.3 lb. SO2/million Btu) based, as
discussed above, on the sulfur content of
distillate fuel oil.

A recent review of Department of
Energy data, however, indicates that the
sulfur content of distillate fuel oil is
highly variable. Although the national
average sulfur content of distillate fuel
oil is about 0.3 weight percent,
depending on factors such as the season
of the year, geographic location, the
crude oil from which the distillate fuel
oil is refined, and the extent to which
desulfurization or blending is used to
produce distillate fuel oil at a refinery,
the sulfur content of distillate fuel oil
can range from as low as 0.1 weight
percent to as high as 0.4 weight percent
and, on occasion, as high as 0.5 weight
percent.

As mentioned above, the maximum
sulfur content of distillate fuel oil is
limited by ASTM fuel oil specifications
and, in producing a distillate fuel oil
product for sale, refineries meet, or
exceed these specifications. The use and
acceptance of these ASTM fuel oil
specifications is so widespread that the
actual specifications of a shipment of
distillate fuel oil are frequently not
reported. As a result, when fuel oil
terminals and local fuel oil distributors
take delivery of a shipment of distillate
fuel oil, they generally do not know the
actual sulfur content of the distillate fuel
oil they receive; they only know that it
meets, or exceeds, ASTM specifications.

The amount of distillate fuel oil that a
new industrial-commercial-institutional
steam generating unit might fire is so
small that the owner or operator of the
unit is limited to purchasing whatever
distillate fuel oil is available from a fuel
oil terminal or local fuel oil distributor.
The owner or operator of the steam
generating unit is unable to specify the

sulfur content of the distillate fuel oil he
would like to purchase, much as a
motorist is unable to specify the octane
of the gasoline he would like to
purchase from his local service station.

Also, since the fuel oil terminal or
local fuel oil distributor generally does
not know the actual sulfur content of the
distillate fuel oil that is received, the
owner or operator is unable to
determine the sulfur content of the
distillate fuel oil prior to purchase.
Consequently, the wide variation in the
sulfur content of distillate fuel oil is
beyond the control of the owner or
operator of an industrial-commercial-
institutional steam generating unit.

In light of this wide variability in the
sulfur content of distillate fuel oil, the
present exemption from the percent
reduction requirement included n the
standards for industrial-commercial-
institutional steam generating units
firing fuel oil with an S0 2 emission rate
of 130 ng/J (0.3 lb S02/million Btu) or
less fails to provide the exemption for
very low sulfur fuel oil which is
necessary to ensure that the impacts of
the standard are considered reasonable.
This situation can be corrected by
increasing the S02 emission rate in the
exemption so that it reflects the
maximum sulfur content of distillate fuel
oil. For this reason, today's notice
proposes to increase the SO2 emission
rate in the exemption from the percent
reduction requirement for steam
generating units firing very low sulfur
fuel oil from 130 ng/J (0.3 lb S0 2/million
Btu) to 215 ng/J (0.5 lb SO2/million Btu).

Rationale-Oil PM Amendment

The standards limiting PM emissions
from oil-fired industrial-commercial-
institutional steam generating units
under Subpart Db limit PM emissions to
43 ng/J (0.10 lb PM/million Btu). Firing
very low sulfur fuel oils which are
capable of meeting an SO 2 emission
limit of 130 ng/J (0.3 lb SO 2 million Btu)
or, for that matter an SO2 emission limit
of 215 ng/J (0.5 lb SO2 million Btu), result
in PM emissions of 43 ng/J (0.10 lb PM/
million Btu) or less.

Thus, for those oil-fired steam
generating units which fire very low
sulfur fuel oils, the imposition of a PM
emission limit of 43 ng/J (0.10 lb PM/
million Btu) achieves no additional PM
emission reductions beyond that
achieved by the SO2 standards. On the
other hand, the PM emission limit
imposes additional costs due to the
emission source testing requirements
associated with the emission limit. As a
result, the PM emission limit for oil-fired
steam generating units firing very low.
sulfur oils achieves no additional
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benefits, but imposes additional costs.
For this reason, today's notice proposes
to delete the PM emission limit from the
PM standards for those oil-fired steam
generating units which fire very low
sulfur oils.

Although combustion of very low
sulfur oil results in very low PM
emissions, it is possible through
incomplete combustion for PM
emissions to increase considerably.
Incomplete combustion can result from
poor maintenance or improper
operation. In both cases, incomplete
combustion can easily be identified by
the increased opacity of emissions.
Thus, the opacity limit in the PM
standards for oil-fired steam generating
units does achieve additional benefits in
terms of PM emissions and no
amendments are proposed to the opacity
limits under the PM standards for those
oil-fired steam generating units which
fire very low sulfur oils.

Miscellaneous
Under Executive Order 12291, a

rulemaking action must be examined to
determine if it is a "major rule" and,
therefore, subject to certain
requirements of the Order. Today's
rulemaking action would result in none
of the adverse economic effects set forth
in section 1 of the Order as grounds for
finding a regulation to be a "major rule."
This rulemaking action would not
increase the burden on the industrial-
commercial-institutional steam
generating unit source category. It would
not result in any increase in costs or
prices, and would not disrupt market
competition. This revision, therefore,
would not be a "major rule" under
Executive Order 12291.

Under section 317 of the Clean Air
Act, an economic impact assessment
must be prepared for revisions that are
determined to be substantial. These
revisions are not substantial; as a result,
an economic impact assessment has not
been prepared.

Pursuant to 5 U.S.C. 605(b), the
Administrator certifies that these
revision would not have a significant
impact on a substantial number of small
entities. The revisions would not
increase the burden on this source
category, and it has already been
determined that, in the absence of these
revisions, the standards would not
affect a substantial number of small
entities (52 FR 47841, December 16,
1987).

Paperwork Reduction Act
Changes to the information collection

requirements as proposed in today's
notice have not been submitted for
approval to the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.

The information collection requirements
previously approved by OMB for
promulgation of the Industrial-
Commercial-Institutional Steam
Generating Unit NSPS (40 CFR Part 60
Subpart Db) in December 1987 were
conservatively high estimates which
represent "worst case" impacts. The
small change in information collection
caused by the elimination of a one-time-
only initial PM performance test for oil-
fired units firing very low sulfur oil does
not change the "worst case" information
collection requirements. Considering the
other information collection activities
required by the SO2 and PM standards
for oil-fired units (including an initial
SO 2 performance test, continuous
monitoring for SO 2 and opacity,
quarterly SO2 continuous compliance
reports with quality assurance
requirements, and quarterly excess
emission reports for opacity), the initial
PM performance test is insignificant.
Therefore, the burden of information
collection remains unchanged.

List of Subjects in 40 CFR Part 60
Air pollution control,

Intergovernmental relations, Reporting
and recordkeeping requirements.

Date: June 26, 1989.
William K Reilly,
Administrator.

PART 60-STANDARDS OF
PERFORMANCE FOR NEW
STATIONARY SOURCES

1. The authority citation for Part 60
continues to read as follows:

Authority: 42 U.S.C. 7411, 7414, and 7601(a).
2. Section 60.416 is amended by

revising the following definition:
§ 60.41b Definitions.

"Very low sulfur oil" means an oil
that, when combusted without post-
combustion SO2 control, has an SO
emission rate equal to or less than 215
ng/J (0.5 lb SO2 /million Btu).

3. Section 60.42b is amended by
revising the introductory text of
paragraph (d) and paragraph (f) to read
as follows:

§ 60.42b Standard for sulfur dioxide.

(d) On and after the date on which the
performance test is completed or
required to be completed under 60.8 of
this part, whichever comes first, no
owner or operator of an affected facility
listed in paragraphs (d) (1), (2), (3), or (4)
of this section shall cause to be
discharged into the atmosphere any
gases that contain sulfur dioxide in
excess of 520 ng/J (1.2 lb/million Btu)
heat input if the affected facility
combusts coal, or 215 ng/J (0.5 lb/

million Btu) heat input if the affected
facility combusts oil. Percent reduction
requirements are not applicable to
affected facilities under this paragraph:

(f) Compliance with the emission
limits under this section are determined
on a 24-hour average basis for affected
facilities which (1) have a Federally
enforceable permit limiting the annual
capacity factor for oil to 10 percent or
less, (2) combust only very low sulfur
oil, and (3) do not combust any other
fuel.

4. Section 60.43b is amended by
revising paragraphs (b) and (11 as
follows:

§ 60.43b Standard for particulate matter.

(b) On and after the date on which the
performance test is completed or
required to be completed under 60.8 of
this part, whichever date comes first, no
owner or operator of an affected facility
that combusts oil (or mixtures of oil with
other fuels) and uses a conventional or
emerging technology to reduce SO2
emissions shall cause to be discharged
into the atomsphere from that affected
facility any gases that contain
particulate matter in excess of 43 ng/J
(0.10 lb/million Btu) heat imput.

(f) On and after the date on which the
initial performance test is completed or
is required to be completed under 60.8 of
this part, whichever date comes first, no
onwer or operator of an affected facility
that combusts coal, oil, wood, or
mixtures of these fuels with any other
fuels shall cause to be discharged into
the atmosphere any gases that exhibit
greater than 20 percent opacity (6-
minute average), except for one 6-minute
period per hour of not more than 27
percent opactity.

5. Section 60.45b is amended by
revising the introdutory text of
paragraph (d) as follows:

§ 60.45b Compliance and performance
test methods and procedures for sulfur
dioxide.

(d) The owner or operator of an
affected facility that combusts only very
low sulfur oil, has an annual capacity
factor for oil of 10 percent (0.10) or less,
and is subject to a Federally enforceable
requirement limiting operation of the
affected facility to an anuual capacity
factor for oil of 10 percent (0.10) or less
shall:

[FR Doc. 89-15748 Filed 7-5-89; 8:45 am]
BILLING CODE 6560-56-M
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This section of the FEDERAL REGISTER
corftttins documents' bther than rules or
proposed rules that are applicable to the
public. Notices of heanngs and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

Service of Bankruptcy Petition on
Federal Agencies

AGENCY: Administrative Office of the
United States Courts.
ACTION: Notice of solicitation of requests
from Federal governmental agencies to
receive service of bankruptcy petitions.

SUMMARY: This notice is to inform all
interested Federal government agencies
that wish to receive copies of
bankruptcy petitions that they should
contact the Administrative Office of the
U.S. Courts and inform the agency of
their needs to ensure that debtors will
file sufficient copies of petitions with the
bankruptcy clerk. Former Bankruptcy
Rule 1002(b), which provided for the
distribution of copies of-bankruptcy
petitions to certain agencies of the
United States, has been deleted. Under
that rule, the Securities Investor
Protection Corporation, Commodity
Futures Trading Commission, District
Director of Internal Revenue, Securities
and Exchange Commission, Interstate
Commerce Commission, Secretary of
Transportation, and the Secretaries of
certain states were routinely provided
with copies of bankruptcy petitions
under certain circumstances. Some of
these agencies no longer wish to receive
copies of the petition, while other
agencies that were not included in
Bankruptcy Rule 1002(b) have requested
copies of petitions in certain types of
cases. The Director of the
Administrative Office of the U.S. Courts
is charged with the responsibility for
determining on an ongoing basis which
agencies of the Federal government will
be provided with copies of debtor
petitions.
EFFECTIVE DATE: Agencies interested in
receiving copies of petitions should
inform the Administrative Office by
September 29, 1989.

ADDRESS: Requests to receive copies of
bankruptcy petitions should be directed
to the following address: Chief,
Bankruptcy Division, Administrative
Office of the United States Courts,
Washington, DC 20544.
FOR FURTHER INFORMATION CONTACT:
John Howard of the Administrative
Office of the U.S. Courts at the address
above or telephone 202/633-6233.
SUPPLEMENTARY INFORMATION: The
request to the Administrative Office to
receive copies of petitions should be in
writing. The request should (1) contain
an explanation as to the reasons why a
copy of the petition is needed, (2)
identify the specific office(s) that is
designated to receive a copy of the
petition, and (3) specify whether a copy
of the petition is needed under each
chapter of the Bankruptcy Code or only
under a particular chapter.
L. Ralph Mecham,
Director.
June 30, 1989.
[FR Doc. 89-15852 Filed 7-5-89; 8:45 am]
BILLING CODE 2210-01-M

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

Milk Price Support Program

AGENCY: Commodity Credit Corporation,
USDA.
ACTION: Notice of milk price support
level and Commodity Credit Corporation
milk support purchase prices.

SUMMARY: This notice affirms the
determination of the Secretary of
Agriculture that the support price for
milk containing 3.67 percent milkfat
shall be $10.60 per hundredweight (cwt.)
for the period July 1 through December
31, 1989. The prices at which butter,
cheese and nonfat dry milk will be
purchased by the Commodity Credit
Corporation ("CCC") in order to support
the price of milk at that level are also
set forth in this notice.
EFFECTIVE DATE: July 1, 1989.
FOR FURTHER INFORMATION CONTACT:
Indulis Kancitis, Dairy Division, ASCS-
USDA, 5747 South Building, P.O. Box
2415, Washington, DC 20013 (202)-447-
3385.

The Final Regulatory Impact Analysis
regarding this Notice of Determination is
available from Charles N. Shaw, Dairy/

Sweeteners Group, ASCS-USDA, P.O.
Box 2415, Washington, DC 20013 (202)-
447-7601

SUPPLEMENTARY INFORMATION: This
Notice has been reviewed under USDA
procedures established in accordance
with Executive Order 12291 and
Departmental Regulation 1512-1 and has
been classified as "major" since the
provisions of this notice will have an
effect on the economy exceeding $100
million.

The title and number of the Federal
Assistance Program to which this notice
applies are: Title-Commodity Loans
and Purchases; Number-10.051, as
found in the Catalog of Federal
Domestic Assistance.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this notice since the CCC
is not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of proposed rulemaking with
respect to this notice.

It has been determined by an
environmental evaluation that the
determination set forth in this notice is
not expected to have any significant
impact on the quality of the human
environment. In addition, this action will
not adversely affect environmental
factors such as water quality or air
quality. Accordingly, neither an
Environmental Assessment nor an
Environmental Impact Statement is
required.

This program/activity is not subject to
the provisions of Executive Order No.
12372 which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V published at 48 FR
29115 (June 24, 1983).

In accordance with Section 201(d) of
the Agricultural Act of 1949 ("1949
Act"), as amended by Section 101 of the
Food Security Act of 1985 (Pub. L. No.
99-198) ("1985 Act"), the Secretary of
Agriculture, through CCC, for the period
January 1, 1986 through December 31,
1990, supports the price of milk by
purchases of milk and milk products;
specifically, by the purchase of butter,
nonfat dry milk and cheese. Section 102
of the 1985 Act provides that the notice
and rulemaking provisions of 5 U.S.C.
553 shall not apply with respect to the
implementation by the Secretary of
Section 201(d), including determinations
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made regarding the level of price
support for milk.

The Secretary had previously
announced (54 FR 1197) that the support
price for milk containing 3.67 percent
milkfat would be continued at $10.60 per
cwt. for the period January 1, 1989
through March 31, 1989. Section 102 of
the Disaster Assistance Act of 1988
(Pub. L. No. 100-387) provided that the
rate of price support for milk in effect
under section 201(d) of the 1949 Act
immediately before April 1, 1989, be
increased by 50 cents throughout the
period beginning on April 1, 1989 and
ending on June 30,1989. Accordingly, a
notice stating that the milk price support
level had been increased to $11.10 per
cwt. for that period was published on
March 31, 1989 (54 FR 13206).

With the expiration of this increase,
the support price for milk containing 3.67
milkfat is decreased by 50 cents per cwt.
to $10.60 per cwt. as of July 1, 1989. As of
January 1, 1990, the price support level
may be adjusted, depending on
estimates of the milk surplus for
calendar year 1990, pursuant to
authority in section 201(d) of the 1949
Act.

It has been further determined that
purchases by the CCC of butter, cheese,
and nonfat dry milk at the prices set
forth in this notice will support the price
of milk at $10.60 per cwt.

Recent legislation (Pub. L. No. 101-7),
to provide for more balance m the
stocks of dairy products purchased by
the CCC, provides that in implementing
the 50 cents per cwt. decrease in the rate
of price support for milk scheduled to
occur on July 1, 1989, not more than 25
percent of such price support decrdase
shall be reflected in the purchase price
for nonfat dry milk and that at least 75
percent of such price suport decrease
shall be reflected in the purchase price
for butter. That legislation provides
further that the Secretary of Agnculture
may allocate such decrease in the rate
of price support between the purchase
price for nonfat dry milk and butter in
such other manner as the Secretary
determines will result in the lowest level
of expenditures by CCC.

A shift in the world supply of nonfat
dry milk (NDM) has resulted in a sharp
increase in NDM prices to levels well
above U.S. support purchase prices. The
world market conditions are not
expected to change and NDM market
prices are expected to average more
than 90 cents per pound this fall and
early winter. Because of changes in the
NDM market, processors have been able
to pay more than the support price for
milk to be used in the processing of
butter and nonfat dry milk.

To adjust for current market

conditions, with respect to CCC
purchases of butter and NDM, 100
percent of the 50-cent per
hundredweight price support decrease
for milk will be reflected in support
purchase price for butter. The prices set
forth below reflect these adjustments.

The purchase prices set out in this
notice are subject to additional terms
and conditions as CCC may announce.

Determinations

Accordingly:
(1) The level of price support for the

period July 1 through December 31, 1989,
shall be $10.60 per cwt. for milk
containing 3.67 percent milkfat.

(2) The purchase of butter, cheese and
nonfat dry milk produced on or after
July 1, 1989, at the prices set forth below
will support the price of milk at a rate
eqivalent to $10.60 per cwt. for milk
containing 3.67 percent milkfat.
Therefore, effective July 1, 1989, until
further notice, CCC purchase prices for
butter, cheese and nonfat dry milk shall
be as follows:

Dollars per pound-

Products Products
producedproduced on r after

before July July 1, 1989
1, 1989 and or not
graded and
offered by garded and

July 14, ofere by
1989 July 14,

1989

Butter, 64- and 68-lb.
blocks:

(U.S. Grade A or
higher) .................. 1.3200 1.2050

Nonfat dry milk (spray),
50-lb. bags, (U.S.
Extra Grade, but not
more than 3.5
percent moisture):

Nonfortified .............. 0.7900 0.7900
Fortified (Vitamins

A and D) ............... 0.8000 0.8000
Cheddar cheese,

standard moisture
basis:'

40- and 60-pound
blocks, U.S.
Grade A or
higher (No vat
shall contain
more than 38.5
percent
moisture) .............. 1.2025 1.1550

500 lb. in fiber
barrels, U.S.
Extra Grade (No
vat shall contain
more than 36.5
percent
moisture) ............. 1.1625 1.1150

The cheese pnce will be adjusted for moisture
content as shown in the Moisture Adjustment
Cheese Pnce Chart (Form ASCS-150).

(3) Further tcrms and conditions for
CCC price-support purchases of butter,
cheese, and nonfat dry milk will be set
forth in CCC purchase announcements
for such purchases.

Authority: 7 U.S.C. 1446; 15 U.S.C. 714 b
and c; 7 U.S.C. 1446 note.

Signed at Washington. DC on June 29, 1989.

Keith D. Bjerke,
Executive Vice President Commodity Credit
Corp.
IFR Doc. 89-15767 Filed 7-5-89; 8:45 am]

BILLING CODE 3410-05-M

Food and Nutrition Service

National Advisory Council on Maternal,
Infant, and Fetal Nutrition; Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463),
announcement is made of the following
Council meeting:

Name: National Advisory Council on
Maternal, Infant, and Fetal Nutrition.

Date and Time: August 15-17 1989,
9:00 a.m.

Place: Radisson Mark Plaza, 5000
Seminary Road, Alexandria, Virginia
22311.

Purpose of Meeting: The Council will
continue its study of the Special
Supplemental Food Program for Women,
Infants and Children (WIC) and the
Commodity Supplemental Food Program
(CSFP).

Agenda: The agenda items will
include a wide range of matters
concerning these two Programs.

Meetings of the Council are open to
the public. Members of the public may
participate, as time permits. Members of
the public may file written statements
with the Council before or after the
meeting.

Persons wishing additional
information about this meeting should
contact Tama Eliff, Supplemental Food
Programs Division, Food and Nutrition
Service, U.S. Department of Agriculture,
Alexandria, Virginia 22302. Telephone:
(703) 756-3730.

Date: May 30, 1989.

G. Scott Dunn,
Acting Administrator.

[FR Doc. 89-15829 Filed 7-5-89; 8:45 am]
BILLING CODE 3410-30-

Forest Service

Nursery Management Activities,
Including the Control of Unwanted
Vegetation, Diseases, Insects, and
Other Animals in the Coeur d'Alene
Nursery, Idaho Panhandle National
Forests, Kootenai County, Idaho

AGENCY- Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.
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SUMMARY: The Forest Service will
prepare an Environmental Impact
Statement (EIS) for Nursery Pest
Management Activities at the Coeur
d'Alene Nursery, Coeur d'Alene, Idaho.
The activities include the control of
unwanted vegetation, disease, insects,
and other animals. The nursery
management activities that require
controls include the cover crop, see pre-
treatment, nursery seedbed preparation,
sowing, seedling growth from
germination to lifting, and seedling
storage. The container nursery
management activities that require
controls include seed pre-treatment,
greenhouse rearing of stock in a soil-free
media, and shelterhouse growth and
production. Seed orchard management
activities require controls for the
production of healthy cones with viable
seeds.

The control methods under
consideration include biological,
chemical, manual, and mechanical
techniquies. The agency invites written
comments and suggestions on the scope
of the analysis. The agency also gives
notice of the full environmental analysis
and decision process that will occur on
the proposal so that interested and
affected people are aware of how they
may participate and contribute to the
final decision.

DATE: Comments concerning the scope
of the analysis must be received by
August 21, 1989.

ADDRESS: Submit written comments and
suggestions concerning the scope of the
analysis to Joseph Myers, USDA Forest
Service, Coeur d'Alene Nursery, 3600
Nursery Road, Coeur d'Alene, ID 83814.

FOR FURTHER INFORMATION CONTACT:
Questions about the proposed action
and EIS should be directed to Joseph
Myers, Coeur d'Alene Nursery Manager,
USDA Forest Service, Idaho Panhandle
National Forests, 3600 Nursery Road,
Coeur d'Alene, ID 83814. Telephone
(208) 765-7375.

SUPPLEMENTARY INFORMATION: In
preparing the EIS, the Forest Service
will identify and consider a range of
alternative managment strategies for
this project. One of those is "no action.
Other alternatives will consider a range
of methods for the control of unwanted
vegetation diseases, insects and other
animals in the Coeur d'Alene Nursery.
The methods under consideration
include biological, chemical, manual,
and mechanical techniques. The
activities that require controls include
the cover crop, seed pre-treatment,
nursey seedbed preparation, sowing,
seedling growth from germinaiton to

lifiting, seedling storage, and seed
orchard management.

Public participation will be especially
important at several points during the
analysis. The first point is during the
scoping process (40 CFR 1501.7). The
Forest Service will be seeking
information, comments, and assistance
from Federal, State, and local agencies
and other individuals or organizations
interested in or affected by the proposed
project. The input will be used in
preparation of the draft EIS. The scoping
process includes:

1. Defining the scope of the analysis
and nature of the decision to be made.

2. Identifying the issues and
determining the significant issues for
consideration and analysis within the
EIS.

3. Defining the proper makeup of the
interdisciplinary team.

4. Determining the effective use of
time and money in conducting the
analysis.

5. Identifying potential environmental,
technical, and social impacts of the EIS
and alternatves.

6. Determining potential cooperating
agencies.

7 Identifying groups or individuals
interested or affected by the decision.

William E. Morden, Forest Supervisor,
Idaho Panhandle National Forests,
Coeur d'Alene, Idaho, is the responsible
official.

The draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public review by April 1990. At that
time, EPA will publish in the Federal
Register a Notice of Availability of the
draft EIS.

The comment period on the draft EIS
will be 45 days from the date the EPA's
Notice of Availability appears in the
Federal Register. It is very important
that those interested in the managment
project participate at that time.
Comments on the draft EIS should be as
specific as possible. They may address
the adequacy of the statement, or the
merit of the alternatives discussed (see
The Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3)

In addition, Federal Court decisions
have established that reviewers of draft
EISs must structure their participation in
the environmental review of the
proposal so that it is meaningful and
will alert an agency to the reviewer's
position and contentions, Vermont
Yankee Nuclear Power Corp. v. NRDC,
435 U.S. 519, 553 (1978), and that
environmental objections that could

have been raised at the draft stage may
be waived if not raised until after
completion of the final EIS. Wisconsin
Heritages, Inc., v. Harms, 490 F Supp.
1334, 1338 (E.D. Wis. 1980), The reason
for this is to ensure that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final EIS.

After the comment period ends on the
draft EIS, the comments will be
analyzed and considered by the Forest
Service in preparing the final EIS. The
final EIS is scheduled to be completed
by September 1990. In the final EIS, the
Forest Service is required to respond to
the Comments and responses received
(40 CFR 1503.4). The responsible official
will consider the comments, responses,
and environmental consequences
discussed in the draft EIS, and
applicable laws, regulations, and
policies in making a decision regarding
this project. The responsible official will
document the decision and the reasons
for the decision in the Record of
Decision. That decision will be subject
to appeal under 36 CFR Part 217
William E. Morden,
Forest Supervisor.

Date: June 26,1989.
1FR Doc. 89-15840 Filed 7-5--89; 8:45 am]
BILLING CODE 3410-11-M

Seven Peaks Resort (formerly Heritage
Mountain Recreational Development);
Utah County, Utah

AGENCY: Uinta National Forest, USDA.

ACTION: Notice of availability of the
draft environmental impact statement.

SUMMARY: The Department of
Agriculture, Forest Service, has
prepared a Draft Environmental Impact
Statement (DEIS) for a proposed year-
round recreation development in the
Provo Peak Basin Area within the Uinta
National Forest. A Notice of Intent to
prepare the EIS was published in the
Federal Register on Thursday, October
20, 1988.

The DEIS is for development of 4,500
acres of National Forest System land
immediately east of the city of Provo,
Utah. The general proposal area
includes portions of "Y" Mountain,
Maple Mountain, Upper Slide Canyon,
First and Second Fork Canyons, Lion
Head, Lion Tail, Provo Peak, Burnt
Hollow, and Rock Canyon. Entry into
the proposed resort and vehicular
parking will be on privately-owned land
in the Utah Valley floor at 1000 East
Center Street in Provo, Utah.

28452
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The proposed development includes a
funicular rail system to access the
mountain, a ski development, mountain
villages, and the related service and
utility facilities that support such
developments and uses. This proposal is
in keeping with direction established in
the Uinta National Forest Land and
Resource Management Plan.

The comment period on the DEIS is 45
days from the date of publication of this
Notice of Availability by the
Environmental Protection Agency in the
Federal Register. It is very important
that those interested in the management
of the proposed recreation development
area participate at this time. To be most
helpful, comments on the DEIS should
be as specific as possible and may
address the adequacy of the statement
or the merits of the alternatives
discussed. (See the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3). In addition
Federal Court decisions have
established that reviewers of Draft
Environmental Impact Statements must
structure their participation in the
environmental review of the proposal so
that it is meaningful and alerts an
agency to the reviewers' positions and
contentions; Vermont Yankee Nuclear
Power Corp. v. NRDC, 435 U.S. 519, 553
(1978). Environmental objections that
could have been raised at the draft stage
may be waived if not raised until after
completion of the final environmental
impact statement; Wisconsin Heritages,
Inc. v. Harris, 490 F Supp. 1334, (E.D.
Wis. 1980). The reason for this is to
ensure that substantive comments and
objections are made available to the
Forest Service at a time when it can
meaningfully consider them and respond
to them in the final.
ADDRESSES: Don T. Nebeker, Forest
Supervisor of the Uinta National Forest
is the responsible official. Written
comments and suggestions concerning
the Draft Environmental Statement
should be sent to him at the Uinta
National Forest, P.O. Box 1428, 88 West
100 North, Provo, Utah 84602, by August
23, 1989.
FOR FURTHER INFORMATION CONTACT:.
Copies of the Draft Environmental
Impact Statement are available at
offices of the Uinta National Forest, and
for review at area public libraries (40
CFR 1506.6(b)). Questions about the
proposed action and Draft
Environmental Impact Statement should
be directed to Larry B. Call, Forest
Planner, Uinta National Forest, phone
(801) 377-5780.

The Final Environmental Impact
Statement is scheduled to be completed
by October of 1989.
SUPPLEMENTARY INFORMATION: The
Uinta National Forest Land and
Resource Management Plan was
approved in 1984. Standards and
Guidelines of the Plan direct the
continued management of areas to the
highest density possible to meet Forest
objectives, and to supply the Uinta's
portion of recreation opportunities
consistent with the coordinated State-
wide program.

Date: June 30, 1989.
Don T. Nebeker,
Forest Supervisor, Uinta National Forest.
[FR Doc. 89-15944 Filed 7-5-89; 8:45 am]
DILUNG CODE 3410-11-M

East Fork Blacks Fork Integrated
Resource Analysis, Wasatch-Cache
National Forest, Summit County Utah.

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Department of
Agriculture, Forest Service will prepare
an environmental impact statement
addressing, site specifically, oil and gas
leasing, proposed timber sales and
silvicultural treatments, proposed
wildlife habitat improvement projects,
off-highway vehicle management, and
grazing administration in the East Fork
Black's Fork drainage of the Evanston
Ranger District, Wasatch-Cache
National Forest, Summit County, Utah.
The agency invites written comments
and suggestions on the scope of the
analysis. In addition, the agency gives
notice of the full environmental analysis
and decision-making process that will
occur in the analysis so that interested
and affected parties are aware how they
may participate and contribute to the
final decision.
DATE: Comments concerning the scope
of the analysis must be received by
August 4, 1989.
ADDRESS: Submit written comments and
suggestions concerning the scope of the
analysis toClyde Thompson, District
Ranger, Evanston Ranger District, P.O.
Box 1880, Evanston, WY 82930.
FOR FURTHER INFORMATION CONTACT:
Direct questions about the proposed
activities and environmental impact
statement to Bernard Asay, Minerals
Forester, Evanston Ranger District,
phone (307) 789-3194.
SUPPLEMENTARY INFORMATION:
Management direction for the East Fork
Black's Fork drainage is included in the

Wasatch-Cache National Forest Land
and Resource Management Plan.
Preliminary scoping, data collection, and
analysis for development of this
environmental study have been in
progress for approximately one year.

The scoping process has included
public meetings, on-the-ground reviews,
news releases, personal telephone
conversations, interviews, and letters.
The environmental analysis progressed
to the point of identifying alternatives
when it was determined that the effects
of alternative implementation on the
quality of the human environment were
highly controversial. At that point,
Wasatch-Cache Forest Supervisor Dale
Bosworth determined that the intensity
of the controversy was significant
enough to require preparation of an
environmental impact statement.

Federal, State, local agencies,
organizations, and individuals have
participated in the scoping process.
Additional scoping will be conducted so
that any additional agencies,
organizations, or individuals may
participate. This process will include:

1. Identification of potential issues.
2. Identification of issues to be

anlayzed in depth.
3. Elimination of insignificant issues

or those which have been covered by a
previous environmental review.

4. Determination of potential
cooperating agencies and assignment of
responsibilities.

At this point the following issues have
been identified: the impact of oil and gas
development on recreation and wildlife;
the impacts to watershed from
construction activities, timber sales and
off-highway vehicle use, and the impacts
of livestock grazing in reparian areas
and those caused by a sheep driveway.

A range of alternatives for managing
the drainage that implement the
direction provided in the Forest Plan
will be developed and evaluated. All
alternatives must protect the statutory
rights of existing oil and gas leases and
privately owned mineral rights.
Alternatives developed for oil and gas
leasing, proposed timber sales and
silvicultural treatments, grazing
administration, off-highway vehicle
management, and proposed wildlife
habitat improvement projects will
include evaluation of different locations,
timing and intensity of these activities.
The analysis of alternatives will also
include an evaluation of connected
actions that are related to the proposed
projects, such as construction of road
access for oil and gas development, as
well as the direct, indirect and
cumulative effects of all proposed
activities.
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Dale Bosworth, Forest Supervisor,
Wasatch-Cache' National Forest, 8230
Fbderal Building, 125 So. State,. Salt Lake
City, Utah, 84138 is the responsible
official. The Forest Service is the lead'
agency.

The analysis is expected to take 6'
months. The draft environmental impact'
statement should' be available for public
review by December, 1989. At that time
EPA will' publish a notice of availability
of the DEIS in the Federal' Register. The
Final Environmental Impact Statement
is scheduled to be completed, by May,
1990.

The comment period on the draft
environmental' impact statement will be
45 days from the date the Environmental
Protection Agency's notice of
availability appears in the Federal
Register. It is very' important that those'
interested in this proposed action
participate at that time. To be the most
helpful, comments on the draft
environmental impact statement should
be as specific as possible andmay
address the adequacy of the-statement
or the merits of the alternatives'
discussed (see The Council' on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3).

In addition, Federal court decisions'
have established that reviewers' of draft
environmental impact statements must
structure their participation in' the
environmental review of the proposal so
that it is meaningful and alerts an
agency to the reviewers' position and
contentions. Vermont Yankee Nuclear
Power Corp. v. NRDC, 435 U.S. 519, 553
(1978). Environmental oblections that
could have been raised at the draft stage
may be waived if not raised until after
completion of the final environmetal
impact statement. City of Angoon v.
Hodel, (9th Circuit, 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F Supp.
1334, 1338 ('ED. Wis. 1980). The' reason
for this is to ensure that substantive
comments and objections are' made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final.

Dale N. Bosworth,.
Forest Supervisor,.
[FR Doc. 89-15859Filed 7-5-89# 8:45 am].

BILLING CODE 3410-11-M'

Soil Conservation Service.
Burney Branch, Watershed, Mississippi

AGENCY: Soil Conservation Service,
USDA.
ACTION: Notice of a finding of no
significant impact.

SUMMARY. Pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (7,
CFR Part 650); U.S. Department of'
Agriculture, gives notice. that an
environmental impact statement is not
being prepared for Burney Branch
Watershed, Lafayette County,
Mississippi.

FOR FURTHER INFORMATION CONTACT..
L. Pete Heard, State Conservationist,,
Soil Conservation Service, Suite 1321,,
A.H. McCoy Federal Building, 100 West
Capitol Street, Jackson, Mississippi
39269, telephone (601) 965-5205.

SUPPLEMENTARY INFORMATION: An
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, L. Pete Heard, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project. The project
concerns a plan forflood protection in.
the predominantly urban portion of the
watershed. The planned works of
improvement includes approximately
7,100 feet of concrete-lined urban
channel, 1,700 feet of streambank
stabilization, 15 minor grade control
structures and land treatment measures.

Planned measures will be. installed by
the Soil Conservation Service as a
component of a Demonstration Erosion,
Control Project.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Ehvironmental
Protection Agency and to various
Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address.

Basic data developed during the
environmental assessment are on file
and may be reviewed by contacting L.
Pete Heard.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.
L Pete Heard,
State Conservationist, SCS, Jackson,
Mississippi.

Date: June 14, 1989.

[FR' Doc. 89-15831 Filed 7-5-89;. 8:45 aml
BILLING CODE 3410-16-M

I I I
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DEPARTMENT OF'COMMERCE

Agency Information Collection Under
Review by the Officer of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).
Agency: National Oceanic and

Atmospheric Administration
Title: GOES Weather Facsimile

Transmission System (WEFAX)
Form Number: Agency-None; OMB-

None
Type of Request: Request for approval

of an unapproved collection currently
is use

Burden: 200 respondents; 50 reporting
hours; Average hours per response-
.25

Needs and Uses: Users of certain NOAA
satellite-derived products are asked to
provide information on their product
use and reception equipment. The.
information is used to evaluate
NOAA's products, and transmission
systems.

Affected Public: Individuals, state or
local governments, farms, businesses
or other for-profit organizations, non-
profit institutions, small businesses or
organizations

Frequency: Annually
Respondent's Obligation: Voluntary'
OMB Desk Officer: Russell Scarato,

Copies of the. above mnformation
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals,. (202) 377-3271,
Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
DC 20230.

Written comments and
recommendations for the proposed'
information collection should be sent to
Russell Scarato, OMB Desk Officer,
Room 3208, New Executive Office
Building, Washington, DC 20503.

Dated: June 28,1989.
Edward Micials,.
Departmental Clearance Officer, Office of
Management and Organization
[FR Doc. 89-15768 Filed 7-5-89; 8:45 am]
BILLING CODE 2510-CW-u

Foreign-Trade Zones Board

[Docket 10-89]

Foreign-Trade Zone 32-Dade County,
FL, Area; Miami Port of Entry;,
Application for Expansion

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
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(the Board) by the Greater Miami
Foreign-Trade Zone, Inc., grantee of FTZ
32, requesting authority to expand its
zone in Dade County, Florida, within the
Miami Customs port of entry. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a-
81u), and the regulations of the Board
(15 CFR Part 400). It was formally filed
on June 26, 1989.

FTZ 32, which consists of an 800,000
sq. ft. storage/distribution center,
located on a 73-acre parcel at NW 12th
Street and 97th Avenue, Dade County, 4
miles west of the Miami International
Airport, was approved by the Board in
1977 (Board Order 123, 42 FR 46568, 9/
-16/77).

The grantee is requesting authority to
expand the zone project to include a
205-acre parcel within the Beacon
Centre development, north of NW 12th
Street and east of NW. 8th Avenue,
Dade County, Florida, one mile west of
the airport. Warehouse/distribution
facilities will be constructed, with
400,000 sq. ft. planned at the outset. The
new site would be operated by the
Miami Free Zone Corporation, which
operates the existing zone. It is being
requested because the current zone is
fully occupied and new users have
expressed interest in using zone
procedures in the Miami area.

No manufacturing requests are being
made at this time. Such approvals would
be requested from the Board on a case-
by-case basis. In making this request,
the grantee has requested that the Board
accept is relinquishment of authority
with regard to the Homestead site
approved in 1982 (Board Order 184, 47
FR 10612, 2/8/82).

In accordance with the Board's
regulations, an examiners committee
has been appointed to investigate and
application and report to the Board. The
committee consists of Dennis Puccinelli
(Chairman), Foreign-Trade Zones Staff,
U.S. Department of Commerce,
Washington, DC 20230; Howard
Cooperman, Deputy Assistant Regional
Commissioner, U.S. Customs Service,
Southeast Region, 909 SE. First Avenue,
Miami, FL 33131; and, Colonel Robert L.
Herndon, District Engineer, U.S. Army
Engineer District Jacksonville, P.O. Box
4970, Jacksonville, FL 32232.

Comments concerning the proposed
zone expansion are invited in writing
from interested parties. They should be
addressed to the Board's Executive
Secretary at the address below and
postmarked on or before August 18,
1989.

A copy of the application is available
for public inspection at each of the
following locations:

U.S. Department of Commerce District
Office, Federal Building, Suite 244, SW
First Avenue, Miami, FL 33130

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, Room 2835,
14th & Pennslyvania Ave., NW
Washington, DC. 20230

Dated: June 28,1989.
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 89-15771 Filed 7-5-89; 8:45 am]
BILLING CODE 3510-OS-U

[Order No. 435]

Temporary Extension of Authority
for Subzones 22C, 22D, and 22E,
Chicago, IL

Pursuant to its authority under the
Foreign-Trade Zones (FTZ) Act of June
18, 1934, as amended (19 U.S.C. 81a-
81u), the Foreign-Trade Zones Board
(the Board) adopts the following Order:

Whereas, on March 23, 1987 the
Board conditionally approved an
application submitted by the Illinois
International Port District (IIPD), grantee
of FTZ 22, for foreign-trade subzone
status (SZ's 22 C, D, and E) at the food
products manufacturing plants of Power
Packaging, Inc. (PPI), in Carol Stream
(SZ 22C), West Chicago (SZ 22D), and
St. Charles (SZ 22E), Illinois (Board
Order 347 52 FR 10246);

Whereas, approval was subject to a 2-
year time restriction (from activation: 6/
29/87), and a condition that limits the
use of zone procedures to the
manufacture of products that are subject
to sugar-containing product quotas;

Whereas, the 2-year period expires on
June 29, 1989;

Whereas, IIPD has made application
to the Board (FTZ Docket 4-89, filed
April 6, 1989, 54 FR 15480, 4/18/89) for a
2-year extension of authority;

Whereas, the review being conducted
by the Board will not be completed by
June 29, 1989, because it will include an
overall study of sugar operations in
zones; and,

Whereas, the FTZ Staff has conducted
a preliminary review and finds that a
temporary extension of authority would
be in the public interest pending
completion of the overall study;

Now, therefore, the Board hereby
orders:

That the authority for Subzones 22C,
22D. and 22E is extended to June 29,
1990, subject to all of the other
conditions in Board Order 347

June 29, 1989.
Eric I. Garfinkel,
Assistant Secretary of Commerce for import
Administrtion, Chairman, Committee of
Alternates, Foreign-Trade Zones Board.
(FR Doc. 89-15890 Filed 7-5-89; 8:45 aml
BILLING CODE 3510-05-M

International Trade Administration

City College of New York; Decision on
Application for Duty-Free Entry of
Scientific instrument

This decision is made pursuant to
section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89-651,
80 Stat. 897" 15 CFR 301). Related
records can be viewed between 8:30
a.m. and 5:00 p.m. in Room 2841, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW Washington,
DC.

Docket Number: 89-070. Applicant:
City College of New York, New York,
NY 10031. Instrument: Fourier Transform
Raman Spectrometer System, Model
DA3. Manufacturer: Bomen, Inc.,
Canada. Intended Use: See notice at 54
FR 11990, March 23, 1989.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, was being
manufactured in the United States at the
time the instrument was ordered
(October 28, 1988). Reasons: The foreign
instrument is capable of visible and near
IR-Raman and provides an unapodized
resolution of 0.026 cm-I The capability
is pertinent to the applicant's intended
purpose and we know of no domestic
instrument or apparatus of equivalent
scientific value to the foreign instrument
for the applicant's intended use being
manufactured at the time the foreign
instrument was ordered.
Frank W. Creel,
Director, Statutory Import Programs Staff.
[FR Doc. 89-15773 Filed 7-5-89; 8:45 am]
BILLING CODE 3510-DS-M

Columbia University; Decision on
Application for Duty-Free Entry of
Scientific Instrument

This decision is made pursuant to
section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89-651,
80 Stat. 897- 15 CFR 301). Related
records can be viewed between 8:30
a.m. and 5:00 p.m. in Room 2841, U.S.
Department of Commerce, 14th and
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Constitution Avenue, NW Washington,
DC.

Docket Number. 87-191. Applicant:
Columbia University in the City of New
York, New York, NY 10027. Instrument.,
Surface Analysis System. Manufacturer:
Kratos Analytical, United Kingdom.
Intended Use: See notice at 52 FR 27041,.
July 17 1987

Comments: No comments have been
received with respect to this application.
Decision: Approved. No instrument or
apparatus of equivalent scientific value
to the foreign instrument, for such
purposes as this instrument is intended
to be used, was being manufactured in
the United States at the time the foreign
instrument was ordered (December 24,
1986). Reasons: The foreign instrument
provides a monochromatic x-ray
excitation source, a crystal cleaver, and
can accommodate in situ metal
deposition and laser processing of
surfaces. The National Institute of
Standards and Technology advises in its
memorandum dated March 14, 1989 that
(1) the capability of the foreign
instrument described above is pertinent
to the applicant's intended purposes and
(2) it knows of no instrument or
apparatus of equivalent scientific value
to the foreign instrument for the
applicant's intended use which was
being manufactured in the United States
at the time the foreign instrument was
ordered.

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which was
being manufactured in the United States
at the time the foreign instrument was
ordered.
Frank W. Creel,
Director, Statutory Import Programs Staff
[FR Doc. 89-15774 Filed 7-5-89; 8:45 am]
BILLING CODE 3510-DS-M

National Institutes of Health et aL,
Consolidated Decisions on
Applications for Duty-Free Entry of
Electron Microscopes

This is a decision consolidated
pursuant to section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, 80 Stat. 897" 15 CFR 301).
Related records can be viewed between
8:30 a.m. and 5:00 p.m. in Room 1523,
U.S. Department of Commerce, 14h and
Constitution Avenue, NW Washington,
DC.

Docket Number: 89-026. Applicant:
National Institutes of Health, Bethesda,
MD 20892. Instrument: Electron
Microscope, Model' EM902PC.
ManufactUrer: Carl Zeiss, West
Germany. Intended Use: See notice at 54

FR 4874, January 31, 1989. Instrument
Ordered. September 12, 1988.

Docket Number: 89-030. Applicant:
University of North Carolina, School of
Dentistry, Chapel Hill, NC 27599-7455.
Instrument: Electron Microscope, Model
CM12S.

Manufacturer: N.V Philips, The
Netherlands. Intended Use: See notice at
54 FR 4874, January 31, 1989. Instrument
Ordered: October 25, 1988.

Docket Number: 89-034. Applicant:
Veterans Administration, Lakeside
Medical Center, Chicago, IL 60611.
Instrument: Electron Microscope, Model
H-600.

Manufacturer: Nissei Sangyo
America, Inc. Japan. Intended Use: See
notice at 54 FR 4876, January 31, 1989.
Instrument Ordered: September 28, 1987

Docket Number: 89-046. Applicant:
Oregon Health Sciences University,
Portland, OR 97201. Instrument: Electron
Microscope, Model JEM-100CX.

Manufacturer: JEOL Ltd., Japan.
Intended Use: See notice at 54 FR 7461,
February 21, 1989. Instrument Ordered:
September 22, 1988.

Docket Number: 89-048. Applicant:
University of Texas M.D. Anderson
Cancer Center, Houston, TX 77030.
Instrument: Electron Microscope, Model
JEM-1200EX/SEG/DP/DP

Manufacturer: JEOL, Ltd., Japan.
Intended Use: See notice at 54 FR 7461,
February 21, 1989. Instrument Ordered:
August 31, 1988.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as these
instruments are intended to be used,
was being manufactured in the United
States at the time the instruments were
ordered. Reasons: Each foreign
instrument is a conventional
transmission electron microscope
(CTEM) and is intended for research or
scientific educational uses requiring a
CTEM. We know of no CTEM, or any
other instrument suited to these.
purposes, which was being
manufactured in the United States either
at the time of order of each instrument
or at the time of receipt of application
by the U.S. Customs Service.
Frank W. Creel,
Director, Stautory Import Programs Staff
[FR Doc. 89-15775 Filed 7-5-89; 8:45 am]
BILLING CODE 3510-05-M

Pennsylvania State University;
Decision on Application for Duty-Free
Entry of Scientific Instrument'

This decision is made pursuant to
section 6(c) of the Educational,.
Scientific, and Cultural Materials

Importation Act of 1966 (Pub. L.. 89-651.
80 Stat. 897" 15 CFR 301). Related
records can be viewed between 8:30
a.m. and 5:00 p.m. in Room 2841, U.S.
Department of Commerce, 14th- and
Constitution Avenue, NW., Washington,,
DC.

Docket Number: 89-054. Applicant:
Pennsylvania, State University,
University Park, PA 16802. Instrument?
Mass Spectrometer. Manufacturer: VG
Isogas Ltd., United Kingdom. Intended
Use: See notice at 54 FR 9076, March 3,
1989.

Comments: None received. Decisin:
Approved. No domestic manufacturer
was both "able and willing" to,
manufacture an instrument or apparatus
of equivalent scientific value to the
foreign instrument for such purposes as
the instrument was intended to be used,
and have it available to the applicant
without unreasonable delay in
accordance with § 301.5(d)(2) of the
regulations, at the time the foreign
instrument was ordered (November 30,
1988). Reasons: The foreign instrument
provides high precision automated
analysis (0.006/oo for CO 2 and N2 using
75 bar id and 100 bar gl, respectively,
inlet, <0.1"/oo for -I using 150 bar Al
inlet, <0.008"/oo for SO2 and SF6 using
100 bar pl inlet). The capability is
pertinent to the applicant's intended
purposes. We know of no dometic
manufacturer both able and willing to
provide an instrument with the required
features at the time the foreign
instrument was ordered.

As to the domestic availability of
instruments, § 301.5[dj)(2) of the
regulations provides that, in determining
whether a U.S. manufacturer is able and
willing to produce an instrument, and
have it available without unreasonable
delay, "the normal commercial practices
applicable to the production and
delivery of instruments of the same
general category shall be taken into
account, as well as other factors which
in the Director's judgment are
reasonable to take into account under.
the circumstances of a particular case.
This paragraph also provides that, if "a
domestic manufacturer was formally
requested to bid an instrument, without
reference to cost limitations and within
a leadtime considered reasonable for
the category of instrument involved, and
the domestic manufacturer failed
formally to. respond to the request, for
the purposes of this section the domestic
manufacturer would not be considered
willing to have supplied the instrument"

The regulations require that' domestic
manufacturers be both "able. and
willing" to produce an instrument for the
purposes of comparison with the foreign
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instrument. Where an applicant, as in
this case, received a no bid response to
a formal request for quotation sent to
the only known domestic manufacturer
of comparable instruments it is apparent
that the domestic manufacturer was
either not able or not willing to produce
an instrument of equivalent scientific
value to the foreign instrument for such
purposes as the foreign instrument was
intended to be used at the time the
foreign instrument was ordered.
Frank W. Creel,
Director, Statutory Import Programs Staff.
[FR Doc. 89-15776 Filed 7-5-89; 8:45 am]
BILLING CODE 3510-OS-M

Texas A&M University;, Decision on
Application for Duty-Free Entry of
Scientific Instrument

This decision is made pursuant to
section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89-651,
80 Stat. 897" 15 CFR 301). Related
records can be viewed between 8:30
a.m. and 5:00 p.m. in Room 2841, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW Washington,
DC.

Docket Number: 89-025. Applicant:
Texas A&M Umversity, College Station,
TX 77843. Instrument:
Spectrophotometer. Manufacturer: Hi-
Tech Scientific, United Kingdom.
Intended Use: See notice at 54 FR 4874,
January 31, 1989.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: This is a compatible accessory
for an instrument previously imported
for the use of the applicant. The
instrument and accessory were made by
the same manufacturer. The National
Institutes of Health advises in its
memorandum dated March 16, 1989 that
the accessory is pertinent to the
intended uses and that it knows of no
comparable domestic accessory.

We know of no domestic accessory
which can be readily adapted to the
instrument.
Frank W. Creel,
Director, Statutory Import Programs Staff.
[FR Doc. 89-15777 Filed 7-5-89; 8:45 am]
BILLING CODE 3510-DS-M

Withdrawal of Application for Duty-
Free Entry of Scientific instruments

Texas A&M University has withdrawn
Docket-Number 89-045 an application

for duty-free entry of a scanning
electron microscope. We have
discontinued processing in accordance
with § 301.5(g) of 15 CFR Part 301.
Frank W. Creel,
Director, Statutory Import Programs Staff
[FR Doc. 89-15781 Filed 7-5-89; 8:45 am]
BILLNG CODE 3S10-oS-U

Applications for Duty-Free Entry of
Scientific Instruments

Pursuant to section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897" 15 CFR 301), we
invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with
paragraphs 301.5(a) (3) and (4) of the
regulations and be filed within 20 days
with the Statutory Import Programs
Staff, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5:00 p.m. in Room 2841, U.S. Department
of Commerce, 14th and Constitution
Avenue, NW., Washington, DC.

Docket Number: 88-208R. Applicant:
USDA-ARS, Richard B. Russell
Agricultural Research Center, 950
College Station Road, P.O. 5677 Athens,
GA 30613. Instrument: NMR
Spectrometer, Model MSL-300 (System
E). Manufacturer: Bruker Analytische
Messtechnik, West Germany. Original
notice of this resubmitted application
was published in the Federal Register of
June 17 1988.

Docket Number: 88-212R. Applicant:
USDA-ARS, Metabolism and Radiation
Research Laboratory, State University
Station, Fargo, ND 58105. Instrument:
NMR Spectrometer, Model MSL-300
(System F). Manufacturer:. Bruker
Analytische Messtechnik, West
Germany. Original notice of this
resubmitted application was published
in the Federal Register of June 17 1988.

Docket Number: 88-260R. Applicant:
Centers for Disease Control, Center for
Infectious Diseases, 1600 Clifton Road,
N.E., Atlanta, GA 30333. Instrument:
High Dose Rate Research Irradiator,
Model Gammacell 220. Manufacturer:
Atomic Energy of Canada Ltd., Canada.
Original notice of this resubmitted
application was published in the Federal
Register of September 23, 1988.

Docket Number: 88-277R. Applicant:
Children's Medical Center, 5300 E.
Skelley Drive, P.O. Box 35648, Tulsa, OK
74135. Instrument: Rapid Karyotyping
System, Cytoscan RK1. Manufacturer:

Image Recognition Systems, United
Kingdom. Original notice of this
resubmitted application was published
in the Federal Register of October 7
1988.

Docket Number: 89-156. Instrument:
Electrometer-Patch Clamp Amplifier,
Model EPC-7

Docket Number: 89-157 Instrument.,
Microelectrode Forging System. Model
CPZ-101.

Docket Number: 89-158. Instrument:
Micromanipulator.

Docket Number: 89-159. Instrument:
Microelectrode Puller, Model L/M 3P-A.

Applicant: University of Virginia,
Health Sciences Center, Department of
Biomedical Engineering, Box 377
Charlottesville, VA 22908.
Manufactured: List Electronic, West
Germany. Intended Use: These
instruments will be used for studies of
cultured bovine chromaffin cells of
adrenal medulla, rat antenor pituitary
cells, and human small-cell carcinoma
cells. Three different types of
experiments will be performed: (1)
Patch-clamp recording of the whole-cell
and single-channel activities of the
membkane ion channels in the cells that
had been exposed to LES or normal
control IgG antibodies (2) Continuous
membrane capacitance measurement of
exocytotic secretion in these IgG-treated
cells; and (3) Biophysical and
pharmacological characterization of
voltage-dependent and receptor-
operated ion channels. The instruments
will also be used for teaching
biomedical engineering graduate
students in the courses: BIOM 891
Bioelectric Systems and BIOM 892
Membrane Biophysics.

Applications Received by
Commissioner of Customs: May 18, 1989.

Docket Number: 89-160. Applicant:
Harvard University, Department of
Earth and Planetary Sciences, Hoffman
Laboratory/20 Oxford Street,
Cambridge, MA 02138. Instrument: Mass
Spectrometer, Model THQ.
Manufacturer: Finnigan-MAT, West
Germany. Intended Use: The instrument
will be used for trace element and
isotopic (Pb, B, and Os) measurements
in the earth sciences and its subfields.
Geochenusts will study elemental and
isotopic variations of natural and
experimental materials, and determine
how their isotopic properties respond to
a variety of geologic phenomena. The
phenomena range widely in scale, from
the nature and timing of processes
involved in the evolution of the earth
and the solar system, to small-scale
processes involved in elemental
diffusion in minerals and rocks. These
studies will lend much insight into
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processes by which natural materials
such as minerals, rocks, silicate
magmas, and aqueous solutions formed
and evolved throughout the history of
the Earth. In addition, the instrument
will be used in several geochemistry
courses to teach the theory, practice,
and application of trace element and
isotope geochemistry to a variety of
geological problems in the lithosphere,
hydrosphere and atmosphere.
Application Received by Commissioner
of Customs: May 18, 1989.

Docket Number: 89-161. Applicant:
University of California, San Diego, 8655
Production Ave., San Diego, CA 92121.
Instrument: Stable Isotope Mass
Spectrometer, Model Delta S.
Manufacturer: Finnigan Corporation,
West Germany. Intended Use: The
instrument will be used for studies of
rocks, minerals, fluids, gases, and
marine plants and animals. The solids,
fluids, and biological materials will be
collected in the field during oceanic
courses, and some will be synthesized in
the laboratory. These materials will then
be prepared in existing special
laboratories, in which the hydrogen,
carbon, nitrogen and oxygen compounds
are converted to the proper gases (such
as C0 2) for the subsequent analysis.
Application Received by Commissioner
of Customs: May 18, 1989.

Docket Number 89-162. Applicant:
University of Pennsylvania, School of
Medicine, Department of Biochemistry
and Biophysics, Philadelphia, PA 19104.
Instrument: Preparative Quench Multi-
Mixing Instrument, Model QFM-5.
Manufacturer: Bio-Logic, France.
Intended Use: The instrument will be
used for the investigations of the protein
folding mechanism for globular proteins
including cytochrome c, ubiquitin, and
thioredoxin. The main objective of the
investigations is to gain insight into the
mechanisms of protein folding, an
unsolved fundamental problem in
molecular biology, by using novel
applications of rapid mixing techniques
in conjunction with NMR to obtain a
detailed structural and kinetic
characterization of the folding process
for selected proteins. Application
Received by Commissioner of Customs:
May 19, 1989.

Frank W. Creel,
Director, Statutory Import Programs Staff.

[FR Doc. 89-15782 Filed 7-5-89; 8:45 am]
BILLING CODE 3510-DS-M

University of New Mexico et al.,
Consolidated Decision on Applications
for Duty-Free Entry of Scientific
Instruments

This is a decision consolidated
pursuant to section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1960 (Pub.
L. 89-651, 80 Stat. 897" 15 CFR 301).
Related records can be viewed between
8:30 a.m. and 5:00 p.m. in Room 2841,
U.S. Department of Commerce, 14th and
Constitution Avenue, NW Washington,
DC.

Docket Number: 88-131R. Applicant:
University of New Mexico,
Albuquerque, NM 87131. Instrument:
Copper Vapor Laser. Manufacturer:
Oxford Laser, United Kingdom. Intended
Use: See Notice at 53 FR 15099, April 27
1988. Reasons for This Decision: The
foreign article provides an average
power of 40W pulse energy of 10 mJ and
a beam divergence of 0.6 mrad.

Docket Number: 89-074. Applicant:
Michigan State University, East Lansing,
MI 48824. Instrument: Dilution
Refrigerator, Model 200 TLM.
Manufacturer:. Oxford Instruments,
United Kingdom. Intended Use: See
notice at 54 FR 11992, March 23, 1989.
Reasons for This Decision: The foreign
instrument provides top-loading,
continuous-flow 3He-4 H dilution
refrigeration with a cooling power at
0.1K of 200 microwatts.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as each is
intended to be used, is being
manufactured in the United States. The
capability of each of the foreign
instruments described above is pertinent
to each applicant's intended purposes.
We know of no instrument or apparatus
being manufactured in the United States
which is of equivalent scientific value to
either of the foreign instruments.
Frank W. Creel,
Director, Statutory Import Programs Staff.
[FR Doc. 89-15779 Filed 7-5-89; 8:45 am]
BILLING CODE 3510-DS-M

Consolidated Decision on Applications
for Duty-Free Entry of Scientific
Articles

This is a decision consolidated
pursuant to section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, 80 Stat. 897' 15 CFR 301).

Related records can be viewed between
8:30 a.m. and 5:00 p.m. in Room 2841,
U.S. Department of Commerce, 14th and
Constitution Avenue, NW Washington,
DC.

Decision: Denied. Applicants have
failed to establish that domestic
instruments of equivalent scientific
value to the foreign instruments for the
intended purposes are not available.

Reasons: Section 301.5(e)(4) of the
regulations requires the denial of
applications that have been denied
without prejudice to resubmission if
they are not resubmitted within the
specified time period. This is the case
for each of the listed dockets.

Docket Number: 88-251. Applicant:
University of Virginia Medical Center,
Charlottesville, VA 22908. Instrument:
Stopped Flow Apparatus. Manufacturer:
Hi-Tech Scientific, Ltd., United
Kingdom. Date of Denial Without
Prejudice to Resubmission: February 27
1989.

Docket Number: 88-261. Applicant:
Board College, Annandale-on-Hudson,
NY 12504. Instrument: Rapid Kinetics
Accessory, Model SFA-11.
Manufacturer: Hi-Tech Scientific, Ltd.,
United Kingdom. Date of Demal
Without Prejudice to Resubmission:
February 27 1989.

Docket Number: 88-267 Applicant:
Xavier University, Cincinnati, OH 45207
Instrument: Rapid Kinetics Accessory,
Model SFA-11. Manufacturer: Hi-Tech
Scientific, Ltd., United Kingdom. Date of
Denial Without Prejudice to
Resubmission: February 27 1989.
Frank W. Creel,
Director, Statutory Import Programs Staff.
[FR Doc. 89-15772 Field 7-5-89; 8:45 am]
BILUNG CODE 3510-DS-M

University of Wisconsin; Decision on
Application for Duty-Free Entry of
Scientific Instrument

This decision is made pursuant to
section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89-651,
80 Stat. 897" 15 CFR 301). Related
records can be viewed between 8:30
a.m. and 5:00 p.m. in Room 2841, U.S.
Department of Commerce, 14th and
Constitutional Avenue, NW
Washington, DC.

Docket Number: 89-159R2. Applicant:
University of Wisconsin, Madison, WI
53706. Instrument: NMR Spectrometer,
Model AM 500 with Accessories.
Manufacturer: Bruker Instruments,

I
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Switzerland. Intended Use: See notice at
52 FR 15528, April 29, 1987

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, was being
manufactured in the United States at the
time the purchase was contracted, July
3, 1985. Reasons: The foreign instrument
provides 500 megahertz operation with
equivalent transmitter, decoupler and
receiver phase shifts of one degree or
less. The National Institutes of Health
advises in its memorandum dated
January 26, 1989 that (1) this capability
is pertinent to the applicant's intended
purpose and (2) it knows of no domestic
instrument or apparatus of equivalent
scientific value to the foreign instrument
for the applicant's intended use.

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States.
Frank W. Creel,
Director, Statutory Import Programs Staff.
[FR Doc. 89-15778 Filed 7-5-89; 8:45 am]
BILLING CODE 3610-13-

Vanderbilt University et al.,
Consolidated Decision on Applications
for Duty-Free Entry of Scientific
Instruments

This is a decision consolidated
pursuant to section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, 80 Stat. 897" 15 CFR 301).
Related records can be viewed between
8:30 a.m. and 5:00 p.m. in Room 2841,
U.S. Department of Commerce, 14th and
Constitution Avenue, NW Washington,
DC.

Docket Number: 89-009. Applicant:
Vanderbilt University, Nashville, TN
37232. Instrument: Micromampulator,
Model MK1. Manufacturer: Singer
Instruments, United Kingdom. Intended
Use: See notice at 53 FR 51576,
December 22, 1988. Reasons For This
Decision: The foreign instrument can
deliver a sample as small as 10.0 ul.
with a standard deviation of replication
of 0.05 .l. Advice Submitted By:
National Institutes of Health, March 16,
1989.

Docket Number: 89-012. Applicant:
New York State College of Veterinary
Medicine, Ithaca, NY 14853-6401.
Instrument: Ultrasonic Gas Flowmeter.
Manufacturer: Birmingham University
Research Development Ltd., United
Kingdom. Intended Use: See notice at 53
FR 51576, December 22, 1988. Reasons
For This Decision: The foreign
instrument provides negligible
resistance to air flow with insensitivity

to temperature and gas composition
changes. Advice Submitted By: National
Institutes of Health, March 16, 1989.

Docket Number: 89-019. Applicant:
VA Medical Center, San Francisco, CA
94121. Instrument: Spectrophotomer,
Model SF-51. Manufacturer: Hi-Tech
Scientific, United Kingdom. Intended
Use: See notice at 54 FR 3636, January
25,1989. Reasons For This Decision: The
foreign instrument provides acid-
resistant construction and permits
simultaneous optical detection at three
different angles. Advice Submitted By:
National Institutes of Health, March 16,
1989.

Docket Number: 89-021. Applicant:
University of Nebraska-Lincoln, Lincoln,
NE 68583-0728. Instrument: Infrared Gas
Analyzer, Model E009. Manufacturer:
Advanced Systems, Inc. Japan. Intended
Use: See notice at 54 FR 3636, January
25, 1989. Reasons For This Decision: The
foreign instrument provides fast
response to concentration fluctuations
and sensitivity to ±L0.5 ppm for CO 2

Advice Submitted By: National
Institutes of Health, March 16, 1989.

Docket Number: 89-027 Applicant:
Midwest Research Institute, Kansas
City, MO 64110. Instrument: Mass
Spectrometer, Model VG-70-250S.
Manufacturer VG Instruments, United
Kingdom. Intended Use: See notice at 54
FR 4874, January 31, 1989. Reasons For
This Decision: The foreign instrument
provides: (1) Resolution to 50,000, (2)
sensitivity to 50 femtograms of TCDD
and (3) a laminated magnet for rapid
magnetic field strength switching.
Advice Submitted By: National
Institutes of Health, March 16, 1989.

Comments: Non received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as each is
intended to be used, is being
manufactured in the United States. The
National Institutes of Health advises
that (1) the capabilities of each of the
foreign instruments described above are
pertinent to each applicant's intended
purpose and (2) if knows of no domestic
instrument or apparatus of equivalent
scientific value for the intended use of
each instrument.

We know of no other instrument or
apparatus being manufactured in the
United States which is of equivalent
scientific value to any of the foreign
instruments.

Frank W. Creel,
Director, Statutory Import Programs Staff.

[FR Doc. 89-15780 Filed 7-5-89- 8:45 am]
BILLING CODE 3510-DS-M

Minority Business Development
Agency

Business Development Center
Applications:

AGENCY: Minority Business

Development Agency.

ACTION: Notice.

SUMMARY: The Minority Business
Development Agency (MBDA)
announced that it is soliciting
competitive applications under its
Minority Business Development Center
(MBDC) Program to operate an MBDC
for a 3-year period, subject to available
funds. The cost of performance for the
first 12 months is estimated at $216,776
for the project performance of 11/1/89 to
10/31/90. The MBDC will operate in the
Raleigh/Durham/Triad, North Carolina
Metropolitan Statistical Area (MSA).
The first year cost for the MBDC will
consist of $184,260 in Federal Funds and
a minimum of $32,516 in non-Federal
funds (which can be a combination of
cash, in-kind contribution and fees for
services).

The funding instrument for the MBDC
will be a cooperative agreement and
competition is open to individuals, non-
profit and for-profit organizations, local
and state governments, American Indian
tribes and educational institutions.

The MBDC will provide management
and technical assistance to eligible
clients for the establishment and
operation of businesses. The MBDC
program is designed to assist those
minority businesses that have the
highest potential for success. In order to
accomplish this, MBDA supports MBDC
programs that can: coordinate and
broker public and private sector
resources on behalf of minority
individuals and firms; offer them a full
range of management and technical
assistance; and serve as a conduit of
information and assistance regarding
minority business.

Applications will be judged on the
experience and capability of the firm
and its staff in addressing the needs of
minority business individuals and
organizations; the resources available to
the firm in providing management and
technical assistance; the firm s proposed
approach to performing the work
requirements included in the
application; and the firm's estimated
cost for providing such assistance. It is
advisable that applicants have an
existing office in the geographic region
for which they are applying.

The MBDC will operate for a 3-year
period with periodic reviews
culminating in annual evaluations to
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determine if funding for the project
should continue. Continued funding will
be at the discretion of MBDA based on
such factors as an MBDC's satisfactory
performance, the availability of funds.
and Agency priorities.

Closing Date: The closing date for
applications August 7, 1989.
Applications must be postmarked on or
before August 7 1989.
ADDRESS: Atlanta Regional Office,
Minority Business Development Agency,
U.S. Department of Commerce, Suite
505, Atlanta, Georgia 30309, 404/347-
4091
FOR FURTHER INFORMATION CONTACT:
Carlton L. Eccles, Regional Director of
the Atlanta Regional Office.
SUPPLEMENTARY INFORMATION:
Questions concerming the preceding
information, copies of application kits
and applicable regulations can be
obtained at the above address.
11.800 Minority Business Development

(Catalog of Federal Domestic
Assistance)

Carlton L. Eccles, Regional Director
Atlanta Regional Office
Date: June 29,1989.

Note: A pre-application conference to
assist all interested applicants will be held at
the U.S. Department of Commerce, Minority
Business Development Agency, 1371
Peachtree Street NW., Suite 505, Atlanta,
Georgia, Friday, July 1, 1989, at 10:00 a.m.

[FR Doc. 89-15818 Filed 7-5-89; 8:45 am]
BILLING CODE 3510-21-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for
Certain Silk Blend and Other Vegetable
Fiber Textile Products Produced or
Manufactured In the People's Republic
of China

June 30, 1989.
AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).
ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: June 30, 1989.
FOR FURTHER INFORMATION CONTACT:
Jerome Turtola, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 377-4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 566-6828. For information on

embargoes and quota re-openings, call
(202) 377-3715.
SUPPLEMENTARY INFORMATION:

Authority. Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854].

The current limit for Category 847 is
being increased for swing and
carryforward. The limit for Category 846
is being reduced to account for the
swing being applied to Category 847

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 53 FR 44937
published on November 7 1988). Also
see 53 FR 50276, published on December
14, 1988.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all of
the provisions of the bilateral
agreement, but are designed to assist
only in the implementation of certain of
its provisions.
Auggie D. Tantillo,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements
June 30, 1989.
Commissioner of Customs,
Department of the Treasury, Washington, DC

20229.
Dear Mr. Commissioner: This directive

amends, but does not cancel, the directive of
December 6, 1988 issued to you by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports into the United States of
certain cotton, wool, man-made fiber, silk
blend and other vegetable fiber textiles and
textile products, produced or manufactured in
the People's Republic of China and exported
during the twelve-month period which began
on January 1, 1989 and extends through
December 31, 1989.

Effective on June 30, 1989, the directive of
December 6, 1988 is amended further to
adjust the limits for the following categories,
as provided under the terms of the current
bilateral textile agreement between the
Governments of the United States and the
People's Republic of China:

Category Adjusted 12-mo limit

846 118,937 dozen.
847 1,077,543 dozen.

The limits have not been adjusted to account for
any imports exported after December 31, 1988.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs

exception at the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,
Auggie D. Tantillo,
Chairman, Committee for the Implementation
of Textile Agreements.
[FR Doc. 89-15889 Filed 7-5-89; 8:45 am]
BILLING CODE 3510-DR-M

DEPARTMENT OF DEFENSE

The Joint Staff; National Defense
University Transition Planning
Committee (Long Committee)

AGENCY: Joint Staff, Department of
Defense.

ACTION: Notice of meeting.

SUMMARY: The Chairman of the National
Defense University Transition Planning
Committee (Long Committee), has
scheduled a committee meeting.

DATES: The meetifig will be held on July
31 and August 1, 1989.

ADDRESSES: The meeting will be held at
the Center for Naval Analyses, 4401
Ford Avenue, Alexandria, Virginia.

FOR FURTHER INFORMATION CONTACT:
Colonel Tom Berta or Colonel Joe
Shackelford, Executive Assistants, Long
Committee, Park Center Complex, Suite
571, 4401 Ford Avenue, Alexandria,
Virginia 22302, phone (703) 756-0616.

SUPPLEMENTARY INFORMATION: The Long
Committee will be examining the
desirability and feasibility of
establishing a National Center for
Strategic Studies. The meeting is open to
the public, but the limited space
available for observers will be allocated
on a first-come, first-served basis.
Linda M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
June 29, 1989.
IFR Doc. 89-15861 Filed 7-5-89; 8:45 am]
BILLING CODE 3810-01-M

Office of the Secretary

DOD Advisory Group on Electron
Devices; Advisory Committee Meeting

SUMMARY: Working Group B
(Microelectronics) of the DoD Advisory
Group on Electron Devices (AGED)
announces a-closed session meeting.
DATES: The meeting will be held at 0900,
Wednesday, 19 July 1989.

ADDRESSES: The meeting will be held at
Palisades Institute for Research.
Services, Inc., 2940 Presidential Drive,
Suite 210, Fairborn, Ohio 45433.
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FOR FURTHER INFORMATION CONTACT.
Becky Terry, AGED Secretariat, 2011
Crystal Drive, Arlington, Virginia 22202.
SUPPLEMENTARY INFORMATION: The
mission of the Advisory Group is to
provide the Under Secretary of Defense
for Acquisition, the Director, Defense
Advanced Research Projects Agency
and the Military Departments with
technical advice on the conduct of
economical and effective research and
development programs in the area af
electron devices.

The Working Group B meeting will be
limited to review of research and
development programs which the
military propose to initiate with
industry, universities or in their
laboratories. The Microelectronics area
includes such programs as integrated
circuits, charge coupled devices and
memories. The review will include
classified program details throughout.

In accordance with section 10(d) of
Pub. L. No. 92-463, as amended (5 U.S.C.
App. II § 10(d) (1982)), it has been
determined that this Advisory Group
meeting concerns matters listed in 5
U.S.C. 552b(c)(1), (1982), and that
accordingly, this meeting will be closed
to the public.
Linda M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
June 29, 1989.
[FR Doc. 89-15862 Filed 7-5-89; 8:45 am]
BILUNG CODE 3810-01-

Defense Logistics Agency

Membership of the Defense Logistics
Agency (DLA), Performance Review
Board (PRB)

AGENCY: Defense Logistics Agency,
Defense.
ACTION: Notice of membership of the
DLA PRBs.

SUMMARY: This notice announces the
appointment of the members of the PRBs
of the Defense Logistics Agency. The
publication of PRB membership is
required by 5 U.S.C. 4314(c)(4).

The PRB provides fair and impartial
review of Senior Executive Service
performance appraisals and makes
recommendations regarding
performance and performance awards
to the Director, Defense Logistics
Agency.
EFFECTIVE: July 6, 1989.
FOR FURTHER INFORMATION CONTACT.
Mr. Herbert W Johnson, Employee
Development Specialist, Workforce
Effectiveness and Development
Division, Defense Logistics Agency,
Department of Defense, Cameron

Station, Alexandria, VA. (202) 274-6049
or 274-6039.
SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 4314(c)(4), the
following .re names and titles of the
executives who have been appointed to
serve as members of the PRBs. They will
serve a 1-year r\newable term, effective
upon publicatioi of this notice.

Initial PRB

Mr. Gary P Quigley, Associate Counsel,
Office of General Counsel

Mr. Raymond F Chiesa, Executive
Director, Contracting

Mr. Anthony W Hudson, Staff Director,
Civilian Personnel

2nd Level Review

Mr. William V Gordon, Executive
Director, Contract Management

Mr. William J. Cassell, Comptroller
BG Michael J. Pepe, USA, Executive

Director, Quality Assurance.
Anthony W. Hudson,
Staff Director, Civilian Personnel.
[FR Doc. 89-15830 Filed 7-5-89; 8:45 am]
BILNG CODE 3620-01-1M

DEPARTMENT OF EDUCATION
Proposed Information Collection

Requests

AGENCY: Department of Education.
ACTION: Notice of proposed information
collection requests.

SUMMARY: The Director, Office of
Information Resources Management,
invites comments on the proposed
information collection requests as
required by the Paperwork Reduction
Act of 1980.
DATE: Interested persons are invited to
submit comments on or before August 7
1989.
ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Jim Houser, Desk Officer,
Department of Education, Office of
Management and Budget, 726 Jackson
Place, NW Room 3208, New Executive
Office Building, Washington, DC 20503.
Requests for copies of the proposed
information collection requests should
be addressed to Margaret B. Webster,
Department of Education, 400 Maryland
Avenue SW Room 5624, Regional
Office Building 3, Washington, DC
20202.
FOR FURTHER INFORMATION CONTACT.
Margaret B. Webster (202) 732-3915.
SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C. Chapter 35) requires that

the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency's ability to perform its
statutory obligations.

The Director, Office of Information
Resources Management, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following:

(1) Type of review requested, e.g.,
new, revision, extension, existing or
reinstatement; (2) Title; (3) Frequency of
collection; (4) The affected public; (5)
Reporting burden; and/or (6)
Recordkeeping burden; and (7) Abstract.
OMB invites public commerit at the
address specified above. Copies of the
requests are available from Margaret
Webster at the address specified above.

Dated: June 29, 1989.
Carlos U. Rice,
Director, for Office of Information Resources
Management.

Office of Educational Research and
Improvement

Type of Review: Extension.
Title: Final Performance Report for

the Library Services for Indian Tribes
and Hawaiian Natives Program

Frequency: Annually.
Affected Public: State or local

governments.
Reporting Burden:
Responses: 250.
Burden Hours: 625.
Recordkeeping Burden:
Recordkeepers: 250.
Burden Hours: 300.
Abstract: This form will be used by

grantees who have participated in the
Library Services for Indian Tribes
Program. The Department will use the
information to assess the
accomplishments of project goals and
objectives, and to aid in effective
program management.

Type of Review: Revision.
Title: The National Public Education

Financial Survey (Replace Common
Core of Data (CCD), 1988-89 VI

Frequency: Annually
Affected Public: State or local

governments
Reporting Burden:
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Responses: 57
Burden flours: 1079
Recordkeeping Burden:
Recordkeepers: 0
Burden Hours: 0
Abstract: This survey requests fiscal

data from States regarding public
education which is used in the
allocation of Federal funds under
Chapter 1, Elementary and Secondary
Education Act, as amended. The fiscal
data is used in a variety of publications
designed to inform the nation of changes
and trends in the fiscal status of
American education.

Type of Review: Revision.
Title: National Assessment of

Educational Progress (NAEP) 1989-90
Assessment: Background/Attitude,
Reading, Mathematics, Science

Frequency: Non-Recurring
Affected Public: Individuals or

Households; State or Local
Governments

Reporting Burden:
Responses: 245,018
Burden Hours: 213,166
Recordkeeping Burden:
Recordkeepers: 0
Burden Hours: 0
Abstract: Congress mandated the

collection of the National Assessment
survey data. The NEAP data collection
for the 1989 school year includes
cognitive exercises in reading,
mathematics, and science, and
achievement-related student, teacher,
'and school background and attitude
questionnaires. The data will be useful
for policymakers in education, research,
legislatures, and the public.

Office of Postsecondary Education

Type of Review: Extension.
Title: Physician's Certification of

Borrower's Total and Permanent
Disability

Frequency: One time only
Affected Public: Individuals or

households
Reporting Burden:
Responses: 302
Burden Hours: 151
Recordkeeping Burden:
Recordkeepers: 0
Burden Hours: 0
Abstract- This form is used by lenders

to obtain information from a borrower's
physician to support a disability claim
to the Department. The Department uses
the information to show the aggregate
amount of disability claims under the
Federal Insured Student Loan Program.

Office of Specal Education and
Rehabilitative Services

Type of Review: NEW

Title: Longitudinal Study of a Sample
of Handicapped Students; Exiters
Substudy

Frequency: One time only
Affected Public: Individuals or

households
Reporting Burden:
Responses: 848
Burden Hours: 349
Recordkeeping Burden:
Recordkeepers: 0
Burden Hours: 0
Abstract: This substudy will collect

additional information on a sample of
handicapped students who have
participated in the longitudinal study.
The Department will use the information
to evaluate the transition experiences of
disabled youth after they left secondary
school, and to determine whether the
youth received services.
[FR Doc. 89-15863 Filed 7-5-89;'8:45 am]
BILLING CODE 4000-01-M

Office of Bilingual Education and
Minority Languages Affairs

Transitional Bilingual Education and
Special Alternative Instructional
Programs

AGENCY: Departmept of Education.
ACTION: Notice of final priority for Fiscal
Year 1989.

SUMMARY: The Secretary of Education
establishes an absolute priority for a
special competition under the
Transitional Bilingual Education and
Special Alternative Instructional
programs of the Office of Bilingual
Education and Minority Languages
Affairs (OBEMLA) in fiscal year (FY)
1989.
EFFECTIVE DATE: This notice takes effect
either 45 days after publication in the
Federal Register or later if the Congress
takes certain adjournments. A document
announcing the effective date will be
published in the Federal Register. If you
want to know the effective date of this
notice, call or write the Department of
Education contact person.
FOR FURTHER INFORMATION CONTACT:
William Wooten, Office of Bilingual
Education and Minority Languages
Affairs, U.S. Department of Education,
400 Maryland Avenue SW Room 5086,
Mary E. Switzer Building, Washington,
DC 20202-6510. Telephone: (202) 732-
5063.
SUPPLEMENTARY INFORMATION:
Authority for the Transitional Bilingual
Education (TBE) and the Special
Alternative Instructional (SAI) programs
is found in Section 7021 of the Bilingual
Education Act of 1984, as amended (20

U.S.C. 3291). Under both the TBE and
SAI programs, awards are made to local
educational agencies (LEAs) to provide
programs of instruction for limited
English proficient (LEP) children.

Bilingual instructional programs have
been funded by the Federal government
for over 20 years in an effort to ensure
equal educational opportunity for all
students. In recent years some school
districts have had heavy influxes of
immigrant and refugee populations. The
Secretary is aware that these districts
have a substantial burden because of
the influx of LEP students from these
new groups, and believes that they
should be able to apply for additional
Federal assistance under existing
programs and appropriations. Also, the
Secretary desires that a priority to assist
these students apply to both TBE and
SAI programs to provide LEPs with
flexibility in determining appropriate to
provide LEAs with flexibility in
determining appropriate instructional
approaches. Using available funds to
implement this priority will in no way
diminish FY 1989 funding levels for
other TBE and SAI program, since the
funds at issue for this special
competition would be allocated to
programs authorized by section 7021 of
the Act other than TBE and SAI
programs, even if the priority were not
implemented.

On March 7 1989, the Secretary
published a notice of proposed priority
for this special competition in the
Federal Register (54 FR 9545-9546].

There are major substantive
differences between the notice of
proposed priority and this final notice.
In response to public comments on the
notice of proposed priority, and to
clarify the original intent, the Secretary
hs deleted the requirement that an
applicant must not previously have
provided services with TBE or SAI funds
received from the Department in the
native language of those students to be
served in the proposed project. In
addition, the Secretary has limited the
priority to applicants proposing to serve
children who have arrived in the school
distrct within the last two years, and
applicants who demonstrated in their
application to the Secretary that those
children represent excess burden to the
school district.

Analysis of Comments and Changes

In response to the Secretary's
invitation in the notice of proposed
priority, 67 parties submitted comments.
An analysis of the comments and of the
changes in the priority since publication
of the notice of proposed priority
follows.
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Native Language Limitation

Comments: Many commenters were
concerned about the restriction of the
proposed priority to LEAs that had not
previously provided services with TBE
or SAI funds in the native language of
the students to be served. Commenters
pointed out that many school districts
with a substantial need for Federal
assistance, as a result of recent influxes
of immigrant and refugee populations,
would not be eligible for assistance
because of their past services in the
native languages of these populations.

Discussion: The purpose of Federal
assistance under the TBE and SAI
programs is to build the capacity of
LEAs to continue programs for LEP
students after Federal funding ends.
Thus LEAs funded in the past should
have developed the capacity to conduct
programs for groups whose native
languages were previously served with
TBE and SAI funds. The Secretary
recognizes, however, that in some
school districts capacity-building efforts
have been heavily burdened by influxes
of immigrant and refugee populations,
and he agrees that these heavily
affected LEAs should be able to apply
for assistance to help them ensure equal
educational opportunities for LEP
students who have recently arrived in
the districts.

Changes: The Secretary has deleted
the reference to native language in the
proposed priority and has limited the
priority to LEAs proposing to serve LEP
students who have arrived in the school
districts within the last two years.

Adequacy of Existing Competitive
Priorities

Comments: Several Commenters
questioned the need for the proposed
priority since statutory preference
already exists for LEAs needing Federal
assistance to serve language groups that
have not previously received services
with TBE or SAI funds. These
commenters suggested that the needs of
underserved LEP children are met
through the existing process of assigning
additional points to competing
applications that present additional
factors for the Secretary to consider in
awarding grants.

Discussion: In the past, the additional
points have not proven adequate to
ensure that historically underserved
populations have received adequate
funding.

(See, 20 U.S.C. 3291 and 34 CFR 501.32.)

Changes: None.

Eligibility of New Grade Levels for
Previously Served Language Groups

Comments: Several commenters
criticized the proposed priority as
discriminatory against LEAs that have
previously provided services in the
native language of students at certain
grade levels but now need assistance to
serve students of the same language
group at other grade levels. One
commenter maintained that capacity
building at the elementary grade levels
does not enable an LEA to serve the
same language group at the secondary
grade levels because program
components developed for the lower
grades are not adequate or appropriate
for influxes of LEP students in the upper
grades.

Discussion: The capacity developed in
establishing a program at one
educational level should ordinarily be
transferable to another educational level
involving the same language group. The
Secretary is concerned, however, that
recent influxes of immigrant and refugee
populations have impaired the ability of
some prior grantees to expand services
for previously served language groups to
additional grade levels.

Changes: As noted above, the
Secretary has deleted the reference to
native language in the proposed priority.

Effect of the Proposed Priority on the
Earlier FY 1989 TBE and SAI Grant
Competitions

Comments: Several commenters were
concerned that the awarding of grants
under the proposed priority would
reduce the number of awards planned
for the TBE and SAI programs under the
regular FY 1989 grant competitions held
earlier.

Discussion: Awarding of grants under
the proposed priority will not have this
effect, since the funds for the priority
will come from reallocated FY 1989
funds originally planned for other
programs.

Changes: None.

Impact of the Proposed Priority on
Instructional Methodology

Comments: The Secretary received
several comments criticizing the
proposed priority as an attempt to foster
a specific approach in the education of
LEP children.

Discussion: The proposed priority
applies to applications proposing
approaches under either the TBE
program or the SAI program. Thus, the
priority allows applicants maximum
flexibility to determine whether
bilingual or English-only methods of
instruction are appropriate for children
in their districts.

Changes: None.

Relationship of the Proposed Priority to
Native American Needs

Comments: Several commenters
expressed concern that the awarding of
grants under the proposed priority
would divert Federal assistance from
Native American language groups and
signify a lessening of interest in
programs for these groups.

Discussion: Under the proposed
priority the Secretary does not intend to
exclude Native American or other
language groups from consideration, but
rather gives preference to applicants
with special needs. Awarding of grants
under this priority is unlikely to have
any significant effect on funding for
Native American projects.

Changes: None.

Adequacy of Existing Programs to Meet
the Needs Addressed by the Proposed
Priority

Comments: A few commenters noted
the existence of other programs, such as
under the Emergency Immigrant
Education Act and the Refugee
Assistance Act, that they felt addressed
the Secretary's concerns about serving
new student populations.

Discussion: The priority makes
possible an additional response to
recent influxes, over and above that of
any of the formula grant programs and
would provide specific assistance for
bilingual education. This priority is
made possible this year by the
availability of funds and recognition of
the priority need. It is not intended at
this time to be a regular supplement to
the immigrant and refugee program.

Changes: None.
Priority: In accordance with the

Education Department General
Administrative Regulations in 34 CFR
75.105(c)(3), the Secretary establishes
the following absolute priority in FY
1989 for applications under the TBE and
SAI programs:

The LEA must propose to provide
instructional services to LEP students
whom it has not previously served under
TBE or SAI programs funded by the
Department. Additionally, these
students must have arrived in the
applicant's district within two years
prior to the date of the application to the
Department for funds under this
competition.

Intergovernmental Review
This program is subject to the

requirements of Executive Order 12372
and the regulations in 34 CFR Part 79.
The objective of the Executive Order is
to foster an intergovernmental
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partnership and a strengthened
federalism by relying on processes
developed by State and local
governments for coordination and
review of proposed Federal financial
assistance.

In accordance with the order, this
document is intended to provide early
notification of the Department's specific
plans and actions for this program.
(Authority: 20 U.S.C. 3291)

Dated: June 29,1989.
Laura F Cavazos,
Secretary of Education.
[FR Doc. 89-15864 Filed 7-5-89; 8:45 am]
BILLING CODE 4000-01-M

[CFDA No.. 84.003A; 84.003E]

Transitional Bilingual Education
Program and Special Alternative
Instructional Program; Notice Inviting
Applications for New Awards for Fiscal
Year (FY) 1989

Purpose of Program: Provides grants
to local educational agencies (LEAs) to
establish, operate, and improve
programs of instruction for limited
English proficient (LEP) children.

Deadline for Transmittal of
Applications: August 7 1989.

Deadline for Intergovernmental
Review: September 21, 1989.

Applications Available: July 7 1989.
Available Funds: $2 million.
Estimated Range of A wards: $40,000-

$250,000.
Estimated Average Size of Awards:

$154,000.
Estimated Number ofAwards: 13.
Note: The Department is not bound by an

estimates in this notice.
Project Period: 36 months.
Applicable Regulations: (a) The

Education Department General
Administrative Regulations (EDGAR) in
34 CFR Parts 74, 75, 77 79, 80, 81, and 85;
and (b) the regulations for these
programs in 34 CFR Parts 500 and 501.

Priority: Under 34 CFR 75.105(c)(3),
the Secretary gives an absolute
preference t9 applications that meet the
following priority:

The LEA must propose to provide
instructional services to LEP students
whom it has not previously served under
Transitional Bilingual Education or
Special Alternative Instructional
programs funded by the Department.
Additionally, these students must have
arrived in the applicant's district within
two years prior to the date of the
application to the Department for funds
under this competition-

Under 34 CFR 75.105(c)(3), the
Secretary funds under this competition

only applications that meet this absolute
priority.

For Applications or Information
Contact: Luis A. Catarineau, Office of
Bilingual Education and Minority
Languages Affairs, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Room 5086, Mary E. Switzer Building,
Washington, DC 20202-6510. Telephone:
(202) 732-5700.

Program Authority: 20 U.S.C. 3291(a).
Dated: May 31, 1989.

Alicia Coro,
Acting Director, Office of Bilingual Education
and Minority Languages Affairs.
[FR Doc. 89-15865 Filed 7-5-89; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Financial Assistance Award; Intent To
Award Grant Agreement to Electric
Power Research Institute

AGENCY: U.S. Department of Energy
(DOE).
ACTION: The U.S. DOE announces,
pursuant to 10 CFR 600.7(b), it is
restricting eligibility for award of DE-
FG01-89FE61891 to the Electric Power
Research Institute for conducting a
conference on Performance
Improvement, Retrofitting, and
Repowering of Fossil Fuel Power Plants.

SUMMARY: The symposium will bring
together governmental officials, coal
consumers, technology developers, and
representatives of the coal industry from
around the world to address energy
technology and policy options of
immediate interest to the utility industry
and promote the various clean coal
technologies. Approximately 500
persons are expected to attend. The
symposium will be held March 6-9, 1990
and will feature a series of speeches and
panels in various parallel sessions.
Speakers will address issues related to
coal technology in the areas of finance,
environment, policy, and technology
development. Topics will include boiler
upgrade/retrofit, turbine cycle upgrade/
retrofits, diagnostic controls and
automation upgrade/retrofit,
environmental control systems upgrade/
retrofit, emerging repowering
technologies, environmental and
regulatory policy issues, energy policy
and financial issues, and international
collaboration.

Scope: This grant will fund $31,118 in
support of the International Symposium
scheduled to be held at the Crystal
Gateway Marriott Hotel in Arlington,
VA.
FOR FURTHER INFORMATION CONTACT:
U.S. Department of Energy, Office of

Procurement Operations, ATTN: Mary
Braxton, MA-452.1, 1000 Independence
Avenue, SW., Washington, DC 20585,
Telephone No. (202) 586-1028.
Jeffrey Rubenstein,
Director, Contract Operations Division 'A
Office of Procurement Operations.
[FR Doc. 89-15895 Filed 7-5-89; 8:45 am]
BILLING CODE 6450-01-M

Energy Information Administration

Agency Information Collections Under
Review by the Office of Management
and Budget

AGENCY: Energy Information
Administration, Energy.
ACTION: Notice of requests submitted for
review by the Office of Management
and Budget.

SUMMARY: The Energy Information
Administration (EIA) has submitted the
energy information collection(s) listed at
the end of this notice to the Office of
Management and Budget [OMB) for
review under the Paperwork Reduction
Act (Pub. L. 96-511, 44 U.S.C. 3501 et
seq.).

The listing does not include
information collection requirements
contained in new or revised regulations
which are to be submitted under section
3504(h) of the Paperwork Reduction Act,
or management and procurement
assistance requirements collected by the
Department of Energy (DOE).

Each entry contains the following
information: (1) The sponsor of the
collection (the DOE component or
Federal Energy Regulatory Commission
(FERC)); (2) Collection number(s); (3)
Current OMB docket number (if
applicable); (4) Collection title; (5) Type
of request, e.g., new, revision, or
extension; (6) Frequency of collection;
(7) Response obligation, i.e., mandatory,
voluntary, or required to obtain or retain
benefit; (8) Affected public; (9) An
estimate of the number of respondents
per report period; (10) An estimate of the
number of responses annually; (11) An
estimate of the average hours per
response; (12) The estimated total
annual respondent burden; and (13) A
brief abstract describing the proposed
collection and the respondents.
DATE: Comment must be filed on or
before August 7 1989.
ADDRESS: Address comments to the
Department of Energy Desk Officer,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, 726 Jackson Place, NW.,
Washington, DC 20503. (Comments
should also be addressed to the Office
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of Statistical Standards, at the address
below.)
FOR FURTHER INFORMATION AND COPIES
OF RELEVANT MATERIALS CONTACT:.
Jay Casselberry, Office of Statistical
Standards (EI-73), Energy Information
Adminstration, M.S. IH-023, Forrestal
Building, 1000 Independence Ave., SW
Washington, DC 20585, (202) 586-2171.
SUPPLEMENTARY INFORMATION:. If you
anticipate that you will be submitting
comments, but find it difficult to do so
within the period of time allowed by this
notice, you should advise the OMB DOE
Desk Officer of your intention to do so
as soon as possible. The Desk Officer
may be telephoned at (202) 395-3084.
(Also, please notify the DOE contact
listed above.)

The energy information collection
submitted to OMB for review was:

1. Federal Energy Regulatory
Commission.

2. FPC-14.
3. 1902--0027
4. Annual Report for Importers and

Exporters of Natural Gas.
5. Extension.
6. Annually.
7 Mandatory.
8 Businesses or other for-profit.
9. 34 respondents.
10. 34 responses.
11. 4 hours per response.
12. 136 hours (total).
13. The purpose of this report filing

requirement is to collect data used to
assist in the monitoring and regulation
of natural gas imports and exports in the
United States.

Statutory Authority- Sections 5(a), 5(b),
13(b}, and 52, Pub. L 93-275. Federal Energy
Administration Act of 1974, 15 U.S.C. 764(a),
764(b), 772fbJ. and 790e.

Issued in Washington, DC, June 29,199.
Yvonne M. Bishop,
Director, Statistical Standards, Energy
Information Administration.
[FR Doec. 89-15896 Filed 7-5-89, 8:45 amj

BiRI.J COOE S46S-1-M

Federal Energy Regulatory

Commission

[Project Nos. 3470-004 et al.]

Hydroelectric Applications (Tumalo
Irrigation District et al.) Applications
Filed With the Commission

Take notice that the following
hydroelectric applications have been
filed with the Commission and are
available for public inspection:

a. Type of Application: Surrender of
License

b. Project No.. 3470-004
c. Dote Filed: May 15, 1989

d. Applicant- Tumalo Irrigation
District

e. Name of Project: Bend Canal
f. Location: On the Bend Feed Canal

in Deschutes County, Oregon
g. Filed Pursuant to: Federal Power

Act, 16 U.S.C. 791(a) 825(r)
h. Applicant Contact: Mr. Ralph

McNally, Tumalo Irrigation District,
64697 Cook Avenue, Bend, OR 97701,
(503) 382-3053

i. Commission Contact: Mr. James
Hunter, (202) 376-1943

I. Comment Date: July 24, 1989.
k. Description of Proposed Action: The

licensee requests surrender of its license
and states that its power sales contract
expired while awaiting a resource
agency decision on what fish screen to
use, and that the project is economical
at the current price of power. The
project would have consisted of: (1) the
existing Bend Diversion Dam; (2) the
Bend Feed Canal; (3) a penstock forebay
structure; (4) a 500-foot-long penstock;
(5) a powerhouse containing a 2-MW
generating unit; (6) a tailrace; and (7) a
transmission line.

1. This notice also consists of the
following standard paragraphs: B, C, D2.

a. Type of Filing: Amendment to the
pending application for Major License

b. Project No.. 5797-002
c. Date Filed: December 1, 1988,

(Original license application filed April
30, 1964)

d. Applicant: B & C Energy, Inc.
e. Name of ProjecL Star Falls Project
f. Location: Near Star Falls on the

Snake River in Jerome and Twin Falls
Counties, Idaho occupying lands of the
United States administered by the
Bureau of Land Management.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r)

h. Applicant Contacts: Mr. John C.
Lincoln, CH2M Hill, P.O. Box 8748,
Boise, ID 83707 (208) 345-5310; Mr. C.B.
Beymer, Jr., P.O. Box 34, Twin Falls, ID
83301, (208) 733-0890

i. FERC Contact: Thomas Dean, (202)
376-9562.

I. Comment Date: July 26, 1989. (The
deadline for filing competing
applications was June 17 1985, as stated
in the original notice of the application
issued on April 16, 19851.

k. Description of Project: The project
as modified by this amendment would
consist of: (1) A 50-foot-high, 1,500-foot-
long earth and rockfill dam with a crest
elevation of 3,972 feet National Geodetic
Vertical Datum (NGVD} creating an
impoundment of 8,700 acre-feet of gross
storage capacity, and a maximum
surface area of 230-acres; (2) a 24-foot-
diameter, 1,240-foot-long buried
penstock leading to; (3) a 06-foot-wide,
114-foot-long, 115-foot-high main

powerhouse at elevation 3,806 feet
NGVD containing a single generating
unit with a capacity of 35.8 MW; (4) a
140-foot-long tailrace discharging flows
to the Snake River; (5) a 10-foot-
diameter, 235-foot-long buried bypass
penstock leading to; (6) a 45-foot-wide,
36-foot-long, 40-foot-high bypass
powerhouse contaimng a single
generating unit with a capacity of 1.0
MW; (7) a bypass tailrace; (8) a 235-foot-
long, 13.8-kV buried transmission line
leading from the bypass powerhouse to
the main powerhouse; (9) a 4.75-mile-
long, 138-kV transmission line; (10) an
access road from the north rim of the
canyon to the dam and two
powerhouses; and (11) appurtenant
facilities. The estimated average annual
energy production is 114 GWh.

.Purpose of Project: Applicant
intends to sell the power generated from
the proposed facility to a public or
private utility.

m. This notice also consists of the
following standard paragraph: A4, B,
and C.

3a. Type of Application: Preliminary
Permit

b. Project No.. 10769-000
c. Date Filed: April 3, 1989
d. Applicant: Alpyn Creek

Development Corporation
e. Name of Project: Big Ice Creek

Energy Storage Project
f. Location: Within the town of

Ironton, Lawrence County, Ohio
g. Filed Pursuant to: Federal Power

Act, U.S.C. § § 791(a)-825(r)
h. Contact Person: Mr. David C.

Willett, Acres International Corporation,
140 John James Audubon Parkway,
Amherst, NY 14228-1180, (716) 689-3737

i. FERC Contact: Michael Dees (202)
376-9414

1. Comment Date: July 21, 1989.
k. Description of Project: The

proposed project would consist of: (1) A
proposed dam 1,000 feet long and 160
feet high; (2) an upper reservoir with a
surface area of 600 acres and a normal
maximum surface elevation of 680 feet
msl; (3) concrete and steel lined
penstocks approximately 2,000 feet long:
(4) an underground powerhouse housing
three units with a total installed
capacity of approximately 200 MW" (5) a
lower reservoir consisting of an existing
limestone mine approximately 500 feet
below ground level; (6) a 138-kV
transmission line approximately two
miles long; and (7) appurtenant facilities.
The applicant estimates that the cost of
the studies to be performed under the
permit will be $900,000, and that the
annual energy generation will be 219
GWh.
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Field investigations to determine soil
and bedrock characteristics will require
boreholes through the depth of the soil
into bedrock along the axis of the
embankment of the upper reservoir,
boreholes through the rock along the
axis of the power tunnel and
powerhouse location, and boreholes or
test pits through the depth of the soil at
selected locations for possible borrow
sources for the dam. No new permanent
roads will be constructed. Access to
field test sites not near existing roads
will be overland, using fields and
previously cleared areas as much as
possible. Disturbed areas will be
regraded, seeded, and revegetated.

1. This notice also consists of the
following standard paragraphs: A5, A7
A9, A10, B, C, and D2.

4a. Type of Application: Preliminary
Permit

b. Project No.. 10771-000
c. Date Filed: April 3, 1989
d. Applicant: Trenton Falls

Hydroelectric Company
e. Name of Project: Taberg Project
f. Location: On the East Branch of the

Fish Creek in Oneida County, New York
g. Filed Pursuant to: Federal Power

Act, 16 U.S.C. §§ 791(a)-825(r)
h. Applicant Contact: Mr. Fred T.

Samel, Trenton Falls Hydroelectric
Company, P.O. Box 169, Prospect, NY
13435, (315) 896-6351

i. FERC Contact. Steven H. Rossi,
(202) 376-9814

1. Comment Date: July 26, 1989.
k. Description of Project: The

proposed run-of-river project would
consist of: (1) An existing 240-foot-long,
15-foot-high concrete gravity dam; (2) an
existing 5-acre reservoir with a storage
capacity of 100 acre-feet at an elevation
of 716 feet MSL, (3) an existing
gatehouse; (4) a proposed concrete
intake structure; (51 a proposed 8-foot-
diameter, 35-foot-long concrete
penstock; (6) a proposed concrete
powerhouse containing one turbine/
generator unit rated at 650 kW" (7) a
proposed 15-foot-wide, 40-foot-long
concrete tailrace; (8) a proposed 1-mile-
long transmission line; (9) a proposed
switchyard; and (10) appurtenant
facilities.

The applicant estimates the average
annual generation would be 2,700,000
kWh. The dam is owned by the City of
Rome, New York. The applicant
estimates that the cost of studies under
permit would be $49,500.

I. Purpose of Project: Project power
would be sold to the Niagara Mohawk
Power Corporation.

m. This notice also consists of the
following standard paragraphs: A5, A7
A9, A10, B, C, and D2.

5a. Type of Application: Declaratory
Order

b. Project No.. EL89-28-000
c. Date Filed: April 18, 1989
d. Applicant: Jerald V Schwefel
e. Name of Project: Sugar River

Project (WI)
f. Location: Sugar River, Green

County, Brodhead, Wisconsin
g. Filed Pursuant to: Section 23(b) of

the Federal Power Act, 16 U.S.C.
§ 817(b)

h. Applicant Contact: Jerald V
Schwefel, Post Office Box 154,
Brownsville, Wisconsin 53006, (414) 583-
4363

i. FERC Contact: Etta Foster, (202)
376-9064

j. Comment Date: July 26, 1989.
k. Description of Project: The

proposed Sugar River Project, a run-of-
river project, would consist of: (1) A
reservoir with a surface area of 47 acres;
(2) two 33.6-foot-long penstocks, one 16-
foot-wide, the second 8-foot-wide; (3)
The Decatur dam, a 6-foot-high, 160-foot-
long dam with 1-foot flashboards; (4) a
headgate, controlling water in a 3-mile
raceway to the powerhouse; (5) a 6,100-
foot raceway from the powerhouse to
Sugar River; (6) a powerhouse
containing an 188-kilovoltamperes
(KVA) generator and an 140-KVA
generator; (7) a transmission line
interconnected with the Wisconsin
Power and Light Company; and (8)
appurtenant facilities.

When a Declaratory Order is filed
with the Federal Energy Regulatory
Commission, the Federal Power Act
requires the Commission to investigate
and determine if the interests of
interstate or foreign commerce would be
affected by the project. The Commission
also determines whether or not the
project: (1) Would be located on a
navigable waterway; (2) would occupy
or affect public lands or reservations of
the United States; (3) would utilize
surplus water or water power from a
government dam; or (4) if applicable, has
involved or would involve any
construction subsequent to 1935 that
may have increased or would increase
the project's head or generating
capacity, or have otherwise significantly
modified the project's pre-1935 design or
operation.

1. Purpose of Project: Applicant
intends to sell energy to the Brodhead
Water and Light Commission.

m. This notice also consists of the
following standard paragraphs: B, C,
and D2.

a. Type of Application: Declaratory
Order.

b. Project No.. EL89-35-000.
c. Date Filed: 05/23/89.

d. Applicant: Pennsylvania Electric
Company.

e. Name of Project: Deep Creek.
f. Location: On Deep Creek, a

tributary of the Youghiogheny River,
Garrett County, Maryland.

g. Filed Pursuant to: Section 23(b) of
the Federal Power Act, 16 U.S.C.
§ § 817(b).

h. Applicant Contact:
William J. Madden, Jr., McNeill Watkins

II, Bishop, Cook, Purcell & Reynolds,
1400 L Street NW Washington, DC
20005-3520, (202) 371-5700.

Timothy N. Ather.ton, Esquire,
Pennsylvania Electric Company, 1001
Broad Street, Johnstown, PA, 15907
(814) 533-8397
i. FERC Contact: Diane M. Scire, (202)

376-1758.
j. Comment Date: July 30, 1989.
k. Descnption of Project: The existing

Deep Creek Project consists of: (1) A
reservoir with a surface area of
approximately 4,500 acres; (2) an earth
and rock fill dam, 1,300-feet-long and 86-
feet-high; (3) a nine-foot-concrete and
steel-lined power tunnel about 7,100 feet
long with a surge tank; (4) two steel
penstocks about six feet in diameter; (5)
a powerhouse containing two units each
with a rated capacity of approximately
9,600 kW" and (6) appurtenant facilities.

When a Declaration of Intention is
filed with the Federal Energy Regulatory
Commission, the Federal Power Act
requires the Commission to investigate
and determine if the interests of
interstate or foreign commerce would be
affected by the project. The Commission
also determines whether or not the
project: (1) Would be located on a
navigable waterway; (2) would occupy
or affect public lands or reservations of
the United States; (3) would utilize
surplus water or water power from a
government dam; or (4) if applicable, has
involved or-would involve any
construction subsequent to 1935 that
may have increased or would increase
the project's head or generating
capacity, or have otherwise signficantly
modified the project's pre-1935 design or
operation.

1. Purpose of Project: Power developed
by the project is connected to the
Pennsylvania Electric Company s
transmission system in Pennsylvania.

m. This notice also consists of the
following standard paragraphs: B, C,
and D2.

a. Type of Application: Declaration of
Intention.

b. Project No.. EL89-36-000.
c. Date Filed: June 2, 1989.
d. Applicant: Georgia J. Ure.
e. Name of Project: Locustville Pond

Project (RI).
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f. Location: Brushy Brook, Town of
Hopkinton, Washington County, Rhode
Island.

g. Filed Pursuant to: Section 23(b) of
the Federal Power Act, 16 U.S.C.
§ § 817(b).

h. Applicant Contact:
Georgia J. Ure, Prospect Square, P.O.

Box 123, Wyoming, RI 02898, (401)
539-2160.

Vincent L. Naccarato, Nardone, Turo &
Naccarato, 96 Franklin Street, Post
Office Box 353, Westerly, RI 02891-
0353, 1401) 596-0321.
i. FERC Contact: Hank Ecton, (202)

376-9073.
j. Comment Date: July 30, 1989.
k. Description of Project: The

proposed Locustville Pond Project, a
run-of-river project, would consists of:
(1) An impoundment of approximately
32 acres, with a storage area of
approximately 128-acre feet; (2) an
existing 18-foot-high, 320-foot-long
earthfilled dam; (3) an existing
sluiceway 124 feet long and 8 feet wide;
(4) a proposed 59 kilowatt turbine/
generator in a proposed weatherproof
enclosure; (5) a proposed 45-foot-long,
480 volt transmission line; and (6)
appurtenant facilities.

When a Declaration of Intention is
filed with the Federal Energy Regulatory
Commission, the Federal Power Act
requires the Commission to investigate
and determine if the interests of
interstate or foreign commerce would be
affected by the project. The Commission
also determines whether or not the
project: (1) Would be located on a
navigable waterway; (2) would occupy
or affect public lands or reservations of
the United States; (3) would utilize
surplus water or water power from a
government dam; or (4) if applicable, has
involved or would involve any
construction subsequent to 1935 that
may have increased or would increase
the project's head or generating
capacity, or have otherwise significantly
modified the project's pre-1935 design or
operation.

1. Purpose of Project: Applicant
intends use the energy produced on-site,
and to sell excess energy to the
Narragansett Electric Company.

m. This notice also consists of the
following standord paragrophs: B, C,
and D2.

Standard Paragraphs

A4. Development Application-Public
notice of the filing of the initial
development application, which has
already been given, established the due
date for filing competing applications or

notices of intent. In accordance with the
Commission's regulations, any
competing development application
must be filed in response to and in
compliance with public notice of the
initial development application. No
competing applications or notices of
intent may be filed in response to this
notice.

A5. Preliminary Permit-Anyone
desiring to file a competing application
for preliminary permit for a proposed
project must submit the competing
application itself, or a notice of intent to
file such an application, to the
Commission on or before the specified
comment date for the particular
application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) (1) and (9)
and 4.36.

A7 Preliminary Permit-Any qualified
development applicant desirng to file a
competing development application
must submit to the Commission, on or
before the specified comment date for
the particular application, either a
competing development application or a
notice of intent to file such an
application. Submiasion of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no later
than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) (1) and (9) and 4.36.

A9. Notice of Intent-A notice of
intent must specify the exact name,
business address, and telephone number
of the prospective applicant, include an
unequivocal statement of intent to
submit, if such an application may be
filed, either (1) a preliminary permit
application or (2) a development
application (specify which type of
application), and be served on the
applicant(s) named in this public notice.

Ala. Proposed Scope of Studies under
Permit-A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work proposed
under the preliminary permit would
include economic analysis, preparation
of preliminary engineering plans, and a
study of environmental impacts. Based
on the results of these studies, the
Applicant would decide whether to
proceed with the preparation of a

development application to construct
and operate the project.

B. Comments, Protests, or Motions to
Intervene-Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of the Rules of Practice
and Procedure, 18 CFR 385.210; .211,
.214. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but only those who file a motion to
intervene in accordance with the
Commission's Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

C. Filing and Service of Responsive
Documents-Any filings must bear in all
capital letters the title "COMMENTS"
"NOTICE OF INTENT TO FILE
COMPETING APPLICATION"
"COMPETING APPLICATION"
"PROTEST" "MOTION TO
INTERVENE" as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission's regulations to: The
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426. An
additional copy must be sent to Dean
Shumway, Director, Division of Project
Review, Federal Energy Regulatory
Commission, Room 203-RB, at the
above-mentioned address. A copy of
any notice of intent, competing
application or motion to intervene must
also be served upon each representative
of the Applicant specified in the
particular application.

D2. Agency Comments-Federal,
state, and local agencies are invited to
file comments on the described
application. A copy of the application
may be obtained by agencies directly
from the Applicant. If an agency does
not file comments within the time
specified for filing comments, it will be
presumed to have no comments. One
copy of an agency's comments must also
be sent to the Applicant's
representatives.

Dated: June 29, 1989, Washington, DC.
Lois D. Cashell,
Secretary.
(FR Doc. 89-15798 Filed 7-5--89:8:45 am]
BILLING CODE 6717-O1-M
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Compression Allowances and Protest
Procedures Under NGPA Section 110

[Docket No. GP89-19-000]

June 28, 1989.
AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Publication of pipeline filings
made pursuant to Order No. 473.

SUMMARY: In Order No. 473, 52 FR 21,6860
(June 9, 1987), the Federal Energy
Regulatory Commission amended its
regulations to provide parties an
opportunity to protest allowances for
delivery of natural gas which were
heretofore presumed authorized by
"area rate" clauses in gas sales
contracts. Order No. 473 amended 18
CFR 271.1104(h) to require all interstate
pipelines to provide a listing of those
producers that have claimed an
entitlement to delivery allowances
pursuant to an "area rate" clause. The
interstate pipelines were required to
indicate whether they concurred in the
producers' claim for delivey
allowances.

Attached is a list filed by Williams
Natural Gas Company (Williams), on
June 14,1989, as required by 18 CFR
271.1104(h) (1987). This list supplements
an evidentiary submission made by
Williams on October 7 1987 Williams
now adds a contract to the list of
contracts as to which Williams disputes
the producer s assertion of contractual
authority to receive payment for
delivery allowances under Section 110
of the NGPA, 15 U.S.C. 3320 and
§ 154.94(k),of the Commission's
regulations. This contract is deemed to
be part of the proceeding in Docket No.
GP89-19-000.
DATE: As provided in 18 CFR
271.1104(h)(4)(i) (1988), any protest must
be filed by October 4, 1989. Because
Order No. 473 provided no mechanism
for adding producers-sellers to service
lists, Williams Natural Gas Company is
requested to submit the names and
addresses of the producers-sellers in
this proceeding so that they can be
added to the official service list. This
material must be filed by the date
protests are due.
ADDRESS: An original and 14 copies of
each protest must be filed with the
Office of the Secretary, Federal Energy
Regulatory Comrmission, 825 North
Capitol Street, NE., Washington, DC
20426.
FOR FURTHER INFORMATION CONTACT.
Edward G. Gingold, Office of the
General Counsel, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426 (202)*357-9114.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of this
document in the Federal Register, the
Commission also provides all interested
persons an opportunity to inspect or
copy the contents of this notice during
normal business hours in Room 1000 at
the Commission's Headquarters, 825
North Capitol Street, NE., Washington,
DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer and a modem
by dialing (202) 357-8997 A copy of
Williams Natural Gas Company's filings
may be obtained from CIPS up to 10
days following the date of issuance by
the Commission. The complete text of
this notice on diskette in WordPerfect
format may also be purchased from the
Commission's copy contractor, La Dorn
Systems Corporation, also located in
Room 1000, 825 North Capitol Street,
NE., Washington, DC 20426.
Lois D. Cashell;
Secretary.

Williams Natural Gas Company

List of First Sellers and Gas Purchase
Contracts for Which Williams Natural
Gas Company Protests the First Seller's
Assertion of Contractual Authority to
Collect Delivery Allowances Pursuant to
An Area Rate Clause

Rate
First seller Contract date schedule

No.

June 14, 1989
Supplement:

Shawnar Oil May 1, 1973...... N/A
Company, Inc.,
C&G Oil
Company and
C&G Oil
Company
Speoal.

[FR Doc. 89-15770 Filed 7-5-89; 8:45 am]
BILLING CODE 6717-01-M

Determinations Under the Natural Gas
Policy Act for OCS Leases Issued on
or After April 20, 1977

Issued: June 29,1989.
On September 27 1983, the Federal

Energy Regulatory Commission
(Commission) issued Order No. 336
under Docket Nos. RM83-3 and RM81-
12 (48 FR 44,508 September 29, 1983). In
that order, the Commission amended its
regulations relating to filing
requirements for well category

applications under the Natural Gas
Policy Act of 1978 (NGPA). The
determination process for natural gas
produced from a new lease, i.e., a lease
entered into on or after April 20, 1977 on
the Outer Continental Shelf (OCS), and
qualifying as new natural gas under
Section 102 of the NGPA, was amended
in tvo respects. First, the Commission
eliminated the requirement that a
determination be made for each well
producing gas from a new OCS lease.
Second, in lieu of filing an application
for each well, the Commission now
permits the grant of a new OCS lease to
constitute the requisite jurisdictional
agency determination that the gas is
produced from a new OCS lease.

Under the revised procedures, the U.S.
Department of Interior, Minerals
Management Service (MMS), must file
within 60 days of the grant of the lease a
notice of determination which includes
the lease number, the area and block
number, and the date on which the OCS
lease was issued by the Secretary of the
Interior. The determination is subject to
Commission review in the same manner
as other jurisdictional agency
determinations.

On June 8, 1989, the Commission
received notice from MMS, Eastern Gulf
of Mexico, that 17 leases were issued as
a result of OCS Sale 116 for the Western
Gulf of Mexico on November 18, 1988.
Gas produced for the following leases
has been determined to be gas produced
from a new OCS lease under NGPA
Section 102:

Effective Date

2-1-89

Lease Nos. OCS-GX: 400,401, 40,
403, 406, 407 411, 412, 416, 424 and 425.

Effective Date

3-1-89

Lease No. OCS-GX. 418, 419, 420, 421,
422, and 423.

The complete list of OCS leases
submitted by the.MMS for this sale, with
area and block descriptions, is available
for inspection at the Commission's
Division of Public Information, Room
1000, 825 North Capitol St., Washington,
DC. Persons objecting to any of these
determinations may, in accordance with
18 CFR 275.203 and 275.204, file a protest
with the Commission within twenty
days after this notice is issued by the
Commission.
Lois D. Cashell,
Secretary.
IFR Doc. 89-15799 Filed 7-5-89: 8:45 am]
BILLING CODE 6717-01-M
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Establishment of Performance Review
Board: Names of Board Members

June 29, 1989.
Section 4314(c) of title 5, United States

code (as amended by the Civil Service
Reform Act of 1978), requires that the
Federal Energy Regulatory Commission
establish, in accordance with
regulations prescribed by the Office of
Personnel Management, one or more
Performance Review Boards to review,
evaluate, and make final
recommendations on performance
appraisals assigned to members of the
Senior Executive Service in the
Commission. The Performance Review
Board also makes written
recommendations to the Chairman,
Federal Energy Regulatory Commission,
regarding Senior Executive Service
performance bonuses, awards and
performance-related actions.

Section 4314(c) of Title 5, United
States code requires that notices of
appointment of Performance Review
Board members be published in the
Federal Register. The following persons
have been appointed to serve on the
performance review board standing
register for the Federal Energy
Regulatory Commission: Cook,
Catherine, Herod, 1. Steven, Madden,
Kevin P O'Neill, Richard P Plumb,
Kenneth, F Scherman, William S.
Lois D. Cashell,
Secretary.
[FR Doc. 89-15769 Filed 7-5-89; 8:45 am]
BILWNG CODE 6717-0"

[Docket No. RP89-199-000]

Algonquin Gas Transmission Co.,
Petition for Waiver of Regulations To
Allow Changes In FERC Gas Tariff

June 29,1989.
Take notice that Algonquin Gas

Transmission Company (Algonquin) on
June 26, 1989, filed to request that the
Commission waive its regulations to
grant it the authority to include as part
of its Purchased Gas Adjustment, the
standby charge assessed Algonquin by
its upstream pipeline suppliers due to
conversion from firm sales to firm
transportation.

Algonquin states that copies of this
filing were served to each affected party
and interested state commisgions, and
that its filing contains no revised rates
nor revised tariff sheets. Algonquin
therefore requests waiver of the
Commission's filing fee.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825

North Capitol Street, NE., Washington,
DC 20426, in accordance with § 385.214
and 385.211 of the Commission's Rules
and Regulations. All such motions or
protests should be filed on or before July
7 1989. Protests will be considered by
the Commission in determining the
appropriate action to be taken but will
not serve to make protestants, parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection in the Public
Reference Room.
Lois D. Cashell,
Secretary.
[FR Doc. 89-15800 Filed 7-5-89; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP89-1688-000]

Colorado Interstate Gas Co., Request
Under Blanket Authorization

June 28, 1989.
Take notice that on June 26, 1989,

Colorado Interstate Gas Company
(CIG), P.O. Box 1087 Colorado Springs,
Colorado 80944, filed in Docket No.
CP89-1688-000 a request pursuant to
§ 157.205 of the Commission's
Regulations under the Natural Gas Act
(18 CFR 157.205) for authorization to
provide an interruptible transportation
service for Questar Energy Company
(Quester), a marketer, under the blanket
certificate issued in Docket No. CP86-
589, et al., pursuant to section 7 of the
Natural Gas Act, all as more fully set
forth in the request that is on file with
the Commission-and open to public
inspection.

CIG states that pursuant to a
transportation service agreement dated
December 1, 1988, under its Rate
Schedule TI-1, it proposes to transport
up to 15,000 Mcf per day of natural gas
for Quester. CIG states that it would
transport the gas from multiple receipt
points on its system in Kansas,
Wyoming and Colorado, and would
redeliver the gas, less fuel gas and lost
and unaccounted-for gas, for the account
of Quester in Beaver County, Texas.

CIG advises that service under
§ 284.223(a) commenced April 21, 1989,
as reported in Docket No. ST89-3486-
000. CIG further advises that it would
transport 10,000 Mcf on an average day
and 3.65 Bcf annually.

Any person or the Commission's staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission's Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to § 157.205

of the Regulations under the Natural
Gas Act (18 CFR 157.205) a protest to the
request. If no protest is filed within the
time allowed therefore, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instant request shall
be treated as an application for
authorization pursuant to section 7 of
the Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 89-15801 Filed 7-5-89; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP89-1689-0001

Colorado Interstate Gas Co., Request
Under Blanket Authorization

June 28, 1989.
Take notice that on June 26, 1989,

Colorado Interstate Gas Company
(CIG), P.O. Box 1087 Colorado Springs,
Colorado 80944, filed in Docket No.
CP89-1689-000 a request pursuant to
§ 157.205 and 284.223 (18 CFR 157.205
and 284.223) of the Commission's
Regulations under the Natural Gas Act
for authorization to provide an
interruptible transportation service for
Union Pacific Resources Company
(Union Pacific), a producer, under GIG's
blanket transportation certificate issued
in Docket No. CP86-589, et. al. on March
28, 1988, all as more fully set forth in the
request that is on file with the
Commission and open to public
inspection.

CIG states that pursuant to a
transportation service agreement dated
September 1, 1988, to transport natural
gas for Union Pacific from various
receipt points in Uinta and Sweetwater
Counties, Wyoming and Kearny County,
Kansas and deliver the gas for the
account of Union Pacific to Natural Gas
Pipeline Company of America in Beaver
County, Oklahoma. CIG states that the
maximum daily volumes of gas to be
transported is 10,959,000 Mcf and the
average day deliveries are estimated to
be 30,000 Mcf of gas. CIG estimates
annual delieveries of gas will be 10,950
Mcf of gas. CIG states that
transportation service under the 120-day
automatic authorization of § 284.223(a)
of the Commission's Regulations
commenced on April 19, 1989, as
reported to the Commission in Docket
No. ST89-3612-000.

Any pqrson or the Commission's staff
may, within 45 days after issuance of
the instant notice by the Commission,
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file purusant to Rule 214 of the
Commission's Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to § 157.205
of the Regulations under the Natural
Gas-Act (18 CFR 157.205) a protest to the
request. If no protest is filed within the
time allowed therefore, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instant request shall
be treated as an application for
authorization pursuant to section 7 of
the Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 89-15802 Filed 7-5-89; 8:45 am]
BILLING CODE 6717-01-.M

[Docket No. RPB8-227-0161

Paiute Pipeline Co., Compliance Filing

June 29, 1989.
Take notice that on June 19,1989,

Paiute Pipeline Company (Paiute),
tendered for filing certain revised tariff
sheets in compliance with the
Commission's Order issued on June 2,
1989 in Docket No. RP88-227-010.

Paiute states that the Commission's
June 2, 1989 Order, in part, accepted
Substitute Original Sheet No. 77 to
Paiute's Original Volume No. 1 FERC
Gas Tariff and Substitute Original Sheet
No. 71 to its Original Volume No. 1-A
FERC Gas Tariff, subject to certain
conditions, and directed that Paiute
refile, within 15 days of the date of the
Order, tariff sheets that conformed to
the Commission's Order. Accordingly, m
response to the Commission's Order,
Paiute filed revised tariff sheets to
conform to the Commission's Order.

Paiute further requests waiver of any
of the Commission's applicable rules,
regulations and orders as may be
necessary so as to permit Paiute to
implement the tariff sheets submitted on
February 1, 1989.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before July 7 1989.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to

become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Lois D. Casheli,
Secretory
[FR Doc. 89-15803 Filed 7-5-89; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP89-198-000]

Tennessee Gas Pipeline Co., Filing

June 29, 1989.
Take notice on June 26,1989,

Tennessee Gas Pipeline Company
(Tennessee) tendered for filing the
following revised tariff sheets in Second
Revised Volume No. 1 of its FERC Gas
Tariff to be effective on July 26, 1989.

Fouth Revised Sheet No. 207

Tennessee states that the purpose of
this filing is to provide Tennessee's
shippers increased flexibility in
transporting on Tennessee's system and
to avoid the incurrence of imbalances.
In this filing, Tennessee proposes a
weekend nomination procedure to be
available during times when Tennessee
has a capacity constraint on its system
and has allocated the limited capacity
available. The procedure will allow
shippers receiving interruptible service
to submit reduced nominations for
weekend periods under certain
conditions without jeopardizing their
"no bump" protection.

Tennessee states that copies of its
filing are available for inspection at its
principal place of business in the
Tenneco Building, Houston, Texas and
have been mailed to all affected
customers.

Any person desiring to be heard or to
protect said filing should file a motion to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before July
7 1989. Protest will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 89-15804 Filed 7-5-89; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP89-153-002 and RP89-150-
003]

Texas Eastern Transmission Corp.,

Proposed Changes in FERC Gas Tariff

June 29, 1989.
Take notice that Texas Eastern

Transmission Corporation (Texas
Eastern) on June 26,1989 tendered for
filing as part of its FERC Gas Tariff,
Fifth Revised Volume No. 1, six copies
of the following tariff sheets:

Substitute Seventh Revised Sheet No. 76.
Substitute Seventh Revised Sheet No. 77
Substitute Seventh Revised Sheet No. 78.
Substitute Seventh Revised Sheet No. 79.

Texas Eastern states that this filing
makes the revisions to Texas Eastern's
April 26, 1989 tariff filing in Docket No.
RP89-153-000 as required by the
Commission's May 26, 1989 order.

On April 26,1989, Texas Eastern filed
tariff sheets to recover the take-or-pay
charges to be paid by Texas Eastern to
United Gas Pipe Line Company (United)
as proposed by United in Docket No.
RP89-147 on April 10, 1989 pursuant to
Sea Robin Pipeline Company's (Sea
Robin) Docket No. RP89-141. United
proposed to bill and recover from Texas
Eastern an aggregate principal amount
of $13,325,406, which includes a
predetermined carrying charge, by
means of a monthly charge of $2,220,901
for a 6 month period. The Commission's
May 26, 1989 order required Texas
Eastern to revise the tariff sheets to
reflect an extended amortization period
of 36 months, consistent with the
amortization period the Commission
required United to offer its customers.
United filed revised tariff sheets on June
9, 1989. Pursuant to the revised
methodology, United will bill and
recover from Texas Eastern an
aggregate principal amount of
$14,550,579, which includes a
predetermined carrying charge, by
means of a monthly charge of $404,183
for a 36 months period effective May 1,
1989.

Substitute Revised Sheet Nos. 76
through 79 set forth the principal amount
plus the allocation factor for carrying
costs that each customer will be
required to pay in order to recover
United's take-or-pay charges billed to
Texas Eastern pursuant to United's June
9, 1989 filing. Workpapers setting forth
Texas Eastern's determination of the
allocation factor for the principal
amount (which includes a
predetermined carrying charge) and a
breakdown of the monthly principal
amounts (which include a
predetermined carrying charge) each
Texas Eastern customer will be required
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to pay are set forth under Appendix A of
the filing.

Texas Eastern also submits for filing
as a part of its FERC Gas Tariff, Fifth
Revised Volume No. 1, six copies of the
following tariff sheets:

Substitute Sixth Revised Sheet No. 72.
Substitute Sixth Revised Sheet No. 74.
These sheets are being filed to correct

a typographical error in a filing made by
Texas Eastern on April 21, 1989 in
Docket No. RP89-150-000. The tariff
sheets filed April 21 inadvertently set
forth incorrect allocation factors for
Carnegie Natural Gas Company and
Midwest Natural Gas Company. The
workpapers under Attachment A of the
April 21 filing set forth the correct
allocation factors, which the above
listed sheets reflect. The monthly
principal amounts do not change.

Texas Eastern requests that the
Commission permit the tariff sheets to
become effective May 1, 1989. Copies of
the filing were served on Texas
Eastern's jurisdictional customers and
interested state commissions.

Copies of the filing were served on
Texas Eastern's jurisdictional customers
and interested state commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with Rules 211 and 214 of the
Commission's Rules of Practice and
Procedure. All such protests should be
filed on or before July 7 1989. Protests
will be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Persons that are already parties to this
proceeding need not file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 89-15805 Filed 7-5-89; 8:45 aml
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION

AGENCY

[OPTS-140116; FRL-3611-5]

Access to Confidential Business
Information by Miller Reporting
Company

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has authorized Miller
Reporting Company 1MRC),

Washington, DC, access to reformation
which has been submitted to EPA under
all sections of the Toxic Substances
Control Act (TSCAJ. Some of the
information may be claimed or
determined to be confidential business
information (CBI).
FOR FURTHER INFORMATION CONTACT.
Michael M. Stahl, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Rm. EB-44, 401 M St.,
SW Washington, DC 20460, (202) 554-
1404, TDD: (202) 554-0551.
SUPPLEMENTARY INFORMATION: Under a
procurement, MRC, 507 C St., NE.,
Washington, DC will assist the Office of
Toxic Substances, the Office of the
Administrative Law Judges, and the
Office of Enforcement and Compliance
Monitoring in providing reporting
services for administrative hearings that
will require the review of information
that may be claimed or determined to be
CBI.

EPA is issuing this notice to inform all
submitters of information under all
sections of TSCA that EPA may provide
MRC access to these CBI materials on a
need-to-know basis. Authorization for
access by MRC to TSCA CBI, under this
procurement was previously announced
in the Federal Register on August 25,
1988 (53 FR 32442). All access to TSCA
CBI under this procurement will take
place at EPA Headquarters facilities.

Clearance for access to TSCA CBI
under this procurement is scheduled to
expire on July 14, 1990.

MRC personnel will be required to
sign non-disclosure agreements and will
be briefed on appropriate security
procedures before they are permitted
access to TSCA CBI.

Dated: June 23,1989.
Linda A. Travers,
Director, Information Management Division,
Office of Toxic Substances.
[FR Doc. 89-15893 Filed 7-&-89- 8:45 aml
BILLING CODE 6560-50-M

[OPTS-51734; FRL-361 1-71

Toxic and Hazardous Substances;
Certain Chemicals Premanufacture
Notices

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Secton 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA to least 90 days before
manufacture or import commences.

Statutory requirements for section
5[a)(1) premanufacture notices are
discussed m the final rule published in
Federal Register of May 13, 1983 (48 FR
21722). This notice announces receipt of
105 such PMNs and provides a summary
of each.
DATES: Close of Review Periods.

P 89-681-August 2, 1989.
P 89-692-July 30, 1989.
P 89-693, 89-694, 89-695, 89--696, 89-

697 89-698, 89-699, 89-700, 89-701-
August 5, 1989.

P 89-702-August 6, 1989.
P 89-703-July 21, 1989.
P 89-704, 89-705-August 6, 1989.
P 89-707-August 7 1989.
P 89-708, 89-709, 89-710, 89-711, 89-

712, 89-713, 89-714, 89-715, 89-716---
August 9, 1989.

P 89-717 89-718, 89-719, 89-720, 89-
721, 89-722, 89-723, 89-724, 89-725-
August 13, 1989.

P 89-726, 89-727 89-728-August 14,
1989.

P 89-729, 89-730-August 15, 1989.
P 89-731, 89-732, 89-733, 89-734, 89-

735--August 16, 1989.
P 89-736--August 9, 1989.
P 89-737 89-738, 89-739, 89-740, 89-

741, 89-742-August 19, 1989.
P 89-743, 89-744, 89-745, 89-746, 89-

747 89--749-August 20, 1989.
P 89-750-August 21, 1989.
P 89-751, 89-752, 89-753-August 22,

1989.
P 89-754, 89-755, 89-756, 89-757 89-

758, 89-759, 89-760, 89-761-August 23,
1989.

P 89-762, 89-763, 89-764-August 27
1989.

P 89-765, 89-766, 89-767 89-768-
August 28, 1989.

P 89-769, 89-770-August 29, 1989.
P 89-771, 89-772, 89-773-August 30,

1989.
P 89-774, 89-775, 89-776-September

2, 1989.
P 89-777 89-778, 89-779, 89-780, 89-

781, 89-782, 89-783, 89-784-September
3, 1989.

P 89-785, 89-786, 89-787 89-788-
September 4, 1989.

P 89-789-September 3, 1989.
P 89-790--August 23, 1989.
P89-791-September 4, 1989.
P 89-792, 89-793, 89-794-September

5, 1989.
P 89-796-September 6, 1989.
P 89-797-September 9, 1989.
P 89-798-September 10, 1989.
Written comments by.-
P 89-691-July 3, 1989.
P 89-692-June 30, 1989.
P 89-693, 89-694, 89-695.89-696, 89-

697 89-698, 89-699, 89-700, 89-701-July
6, 1989.
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P 89-702-July 7 1989.
P 89-703-June 21, 1989.
P 89-704, 89-705--July 7 1989.
P 89-707-July 8, 1989.
P 89-708, 89-709, 89-710, 89-711, 89-

712, 89-713, 89-714, 89-715, 89-716--July
10,1989.

P 89-717 89-718, 89-719, 89-720, 89-
721, 89-722, 89-723, 89-724, 89-725-July
14,1989.

P 89-726, 89-727 89-728-July 15,
1989.

P 89-729, 89-730-July 16, 1989.
P 89-731, 89-732, 89-733, 89-734, 89-

735-July 17 1989.
P 89-736-July 10, 1989.
P 89-737 89-738, 89-739, 89-740, 89-

741, 89-742-July 20, 1989.
P 89-743, 89-744, 89-745, 89-746, 89-

747 89-749-July 21, 1989.
P 89-750-July 22, 1989.
P 89-751, 89-752, 89-753-July 23,

1989.
P 89-754, 89-755, 89-756, 89-757 89-

758, 89-759, 89-760, 89-761-July 24,
1989.

P 89-762, 89-763, 89-764-July 28,
1989.

P 89-765, 89-766, 89-767 89-768--July
29,1989.

P 89-769, 89-770-July 30, 1989.
P 89-771, 89-772, 89-773-July 31,

1989.
P 89-774, 89-775, 89-776--August 3,

1989.
P 89-777 89-778, 89-779, 89-780, 89-

781, 89-782, 89-783, 89-784-August 4,
1989.

P 89-785, 89-786, 89-787 89-788--
August 5, 1989.

P 89-789-August 4, 1989.
P 89-790-July 24,1989.
P 89-791-August 5, 1989.
P 89-792, 89-793, 89-794-August 6,

1989.
P 89-79--August 7 1989.
P 89-797-August 10, 1989.
P 89-798-August 11, 1989.

ADDRESSES: Written comments,
identified by the document control
number "[OPTS-517341" and the specific
PMN number should be sent to:
Document Processing Center (TS-790),
Office of Toxic Substances,
Environmental Protection Agency, 401 M
Street, SW, Room L-100, Washington,
DC 20460, (202) 382-3522.
FOR FURTHER INFORMATION CONTACT:
Michael M. Stahl, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental'
Protection Agency, Rm. EB-44, 401 M
Street, SW Washington, DC 20460, (202)
554-1404, TDD (202) 554-0551.
SUPPLEMENTARY INFORMATION: The
following notice contains information
extracted from the nonconfidential
version of the submission provided by

the manufacturer on the PMNs received
by EPA. The complete nonconfidential
document is available in the Public
Reading Room NE-G004 at the above
address between 8:00 a.m. and 4:00 p.m.,
Monday through Friday, excluding legal
holidays.

P 89-691
Importer. Confidential.
Chemical. (G) Polyamide acrylic resin.
Use/Import. (G) Pigment dispersive

vehicle. Import range: Confidential.

P 89-692
Manufacturer. Confidential.
Chemical. (G) Hydroxyl functional

acrylic intermediate resin.
Use/Production. (G) Intermediate

resin for use in acrylated alkyd resin.
Prod. range: 24,000-50,000 kg/yr.

P 89-693
Importer. Emser Industries.
Chemical. (G) Copolyacrylester.
Use/Import. (G) Metal surface

coating. Import range: Confidential.

P 89-694
Importer. Confidential.
Chemical. (G) Alkenoic acid,

trisubstituted-phenylalkyl-disubstituted
phenyl ester.

Use/Import. (G) Additives for plastics.
Import range: Confidential.

P 89-695
Manufacturer. Texaco Chemical

Company.
Chemical. (S) Triethylene glycol

diamine.
Use/Production. (G) Destructive use.

Prod. range: Confidential.

P 89-698
Manufacturer. Texaco Chemical

Company.
Chemical. (S) Tetraethylene glycol

diamine.
Use/Production. Destructive use.

Prod. range: Confidential.

P 89-697
Importer. Confidential.
Chemical. (G) Alkenoic acid,

trisubstituted benzyl-disubstituted-
phenyl ester.

Use/Import. (G) Additive for plastics.
Import range: Confidential.

P 89-698
Manufacturer. Alkaril Chemical, Inc.
Chemical. (G) Potassium salt of an

alkoxylated alkyl alcohol phosphate.
Use/Production. (G) Finish for nylon

fiber. Prod. range: Confidential.

P 89-699
Manufacturer. Confidential.

Chemical. (G) Polybutadiene-polymer
urethane.

Use/Production. (G) Used in coatings
applied by industrial manufacturers.
Prod. range: Confidential.

P 89-700

Manufacturer. Hoechst Celanese
Chemical Group, Inc.

Chemical. (S) Isobutoxy methanol or
methanol, 2-methyloproxy.

Use/Production. (S) Raw material for
production of amino resins. Prod. range:
Confidential.

Toxicity Data. Skin irritation: strong
species (Rabbit).

P 89-701

Importer. Ciba-Geigy Corporation,
Additives Div.

Chemical. (S) 2,5-Furanedione,
homopolymer hydrolyzed potassium salt
butenedioic acid(Z-) homopolymer
potassium salt.

Use/Import. (S) Scale control agent
for boilers and cooling water. Import
range: Confidential.

P 89-702

Manufacturer. Confidential.
Chemical. (S) 2,2-dimethyl 3-hydroxy-

(2-cyano-3,3-diphenyl) propenoate.
Use/Production. (G) UV stabilizer.

Prod. range: Confidential.

P 89-703

Manufacturer. Confidential.
Chemical. (G) Reaction product of

secondary alkyl amines with a
substituted benzenesulfonic acid and
sulfuric acid.

Use/Production. (G) Component of
consumer products. Prod. range:
Confidential.

Toxicity Data. Acute oral toxicity:
LD50 > 5 G/KG species (Rat). Acute
dermal toxicity: LD5O > 2 G/KG species
(Rabbit). Static acute toxicity: LC50 10
MG/L time 96 H species (Fathead
Minnow). Eye irritation: none species
(Rabbit). Skin irritation: negligible
species (Rabbit). Mutagenicity: negative.

P 89-704

Importer. Confidential.
Chemical. (G) Polycondensation

product of formaldehyde and substituted
benzenes.

Use/Import. (G) Additives for
adhesive, paint and sealant. Import
range: Confidential.

Toxicity Data. Acute oral toxicity:
LDS0 > 2,000 MG/KG species (Rat).
Skin irritation: negligible species
(Rabbit). Mutagenicity: negative.

P 89-705

Importer. Confidential.
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ChemicaL (G) Trisubstitutedethyl
methacrylate polymer.

Use/Import. (G) Contain use; coating
resin and clad material. Import range:
Confidential.

P 89-707
Importer. Moritex USA, Inc.
Chemical. (G) Sodium salt of

polyethyleneimine-carbon
disulfidereaction product.

Use/Import. (S) Heavy metal
scavenger for wastewater treatment.
Import range: 9,000-32,725 kg/yr.
P 89-708

Importer. Confidential.
Chemical. (G) Sulfurized phenol

derivative.
Use/Import. (G) Petroleum product

additive. Import range: Confidential.

P 89-709
Manufacturer. Confidential.
Chemical. (G) Potassium salt or

aklenyl succinate.
Use/Production. (G) Anticorrosion

agent. Prod. range: Confidential.
Toxicity Data. Eye irritation: none

species (Rabbit). Skin irritation: slight
species(Rabbit).

P 89-710
Manufacturer. Confidential.
Chemical. (G) Sodium salt of aklenyl

succinate.
Use/Production. (G) Anticorrosion

agent. Prod. range: Confidential.
Toxicity Data. Eye irritation: none

species (Rabbit). Skin irritation: slight
species (Rabbit).

P 89-711
Manufacturer. Confidential.
Chemical. (G) Potassium salt of

alkylated bezene sulfonic acid.
Use/Production. (G) Anticorrosion

agent. Prod. range: Confidential.
Toxicity Data. Static acute toxicity:

LC50 2.6 MG time 96 H species (Fathead
Minnow). Eye irritation: slight species
(Rabbit). Skin irritation: strong species
(Rabbit).

P 89-712
Importer. Confidential.
Chemical. (G) Potassium salt of

benzene alkylated sulfonic acids.
Use/Import. (G) Anticorrosion agent.

Import range: Confidential.
Toxicity Data. Static acute toxicity:

LC50 2.6 MG/L time 96 H species
(Fathead Minnow). Eye irritation: strong
species (Rabbit).

P 89-713
Manufacturer. Confidential.
Chemical. (G) Potassium salt of fatty

acids.

Use/Production. (G) Anticorrosion
agent. Prod. range: Confidential.

Toxicity Data. Acute oral toxicity:
LD50 2.0 G/KG species (Rat). Acute
dermal toxicity: LD50 3.16 G/KG species
(Rabbit). Static acute toxicity: LC50 181
PPM time 96 H species (Sheephead
Minnow). Eye irritation: moderate
species (Rabbit). Skin irritation:
negligible species (Rabbit).

P 89-714
Manufacturer. Confidential.
Chemical. (G) Sodium salt of fatty

acids.
Use/Production. (G) Anticorrosion

agent. Prod. range: Confidential.
Toxicity Data. Acute oral toxicity:

LD50 2.0 G/KG species (Rat). Acute
dermal toxicity: LD50 > 3.16 G/KG
species (Rabbit). Static acute toxicity:
LC50 181 PPM time species (Sheephead
Minnow). Eye irritation: moderate
species (Rabbit). Skin irritation:
moderate species (Rabbit).

P 89-715
Importer. Ciba-Geigy Corporation.
Chemical. (G) Substituted azo

naphthalenesulfonic acid.
Use/Import. (G) Textile dye. Import

range: Confidential.
Toxicity Data. Acute oral toxicity:

LD50 > 5,000 MG.KG species (Rat).
Acute dermal toxicity: LD50 > 2,000
MG/KG species (Rat). Static acute
toxicity: LC5O 562 PPM time 96 H species
(Zebra Fish). Eye irritation: none species
(Rabbit). Skin irritation: negligible
species (Rabbit). Skin sensitization:
negative species (Guinea Pig).
P 89-716

Manufacturer. Confidential.
Chemical (G) Anhydride copolymer

of metgacrylate and alcohol half esters.
Use/Production. (S) Electronic

photoresist, soldermask graphic plate.
Prod. range: Confidential.

Toxicity Data. Eye irritation: none
species (Rabbit). Skin irritation:
negligible species (Rabbit).

P 89-717
Manufacturer. Confidential.
Chemical (G) Unsaturated

hydrocarbon.
Use/Production. (G) Chemical

intermediate. Prod. range: Confidential.

P 89-718
Manufacturer. Confidential.
Chemical. (G) Saturated hydrocarbon.
Use/Production. (G) Liquid lubricant

base oil grease base oil. Prod. range:
Confidential.

P 89-719
Manufacturer. LanChem.

Chemical. (G) Acrylic resin solution.
Use/Production. (S) Manufacture and

industrial coatings. Prod. range:
Confidential.

P 89-720

Manufacturer. Confidential.
Chemical. (G) Silane functional

rubber.
Use/Production. (S) Coatings. Prod.

range: Confidential.

P 89-721
Importer. Confidential.
Chemical. (G) ((substituted

heterocycle)azo)substituted aniline,
methyl sulfate.

Use/Import. (G) Open, nondispersive.
Import range: Confidential.

Toxicity Data. Acute oral toxicity:
LD5O 216 MG/KG species (Rat). Static
acute toxicity: EC50 0.18 MG/L time
species (Daphnia Magna). Eye irritation:
strong species (Rabbit). Skin irritation:
negligible species (Rabbit).

P 89-722
Manufacturer. Ciba-Geigy

Corporation.
Chemical (S) 2-Propenoic acid,

polymer with sodium phosphine, sodium
salt.

Use/Production. (S) Sulfate scale
inhibitor. Prod. range: Confidential.

P 89-723
Manufacturer. Confidential.
Chemical. (S) N(2,2-dimethyl, meta-

isopropenyl benzyl),poly(oxy-1,2-
ethanediyl), 2-dionyl phenyl) carbamate.

Use/Production. (S) Used in the
polymer form a rheology aid in paint.
Prod. range: 12,000-27,000 kg/yr.

P 89-724

Manufacturer. Confidential.
Chemical. (S) N(2,2-dimethyl, meta-

isopropenyl benzyl), poly(oxy-
1,Zethonediyl, 2-(dionyl phenyl)
carbamate; methacrylic acid; ethyl
acrylate.

Use/Production. (S) As a rheology aid
in paints. Prod. range: 40,000-90,000 kg/
yr.

P 89-725
Manufacturer. Sanncor Industries,

Incorporated.
Chemical. (G) Polyurethane based on

polyols polyisocyanates and
polyamines.

Use/Production. (G) Coating. Prod.
range: Confidential.

P 89-726
Manufacturer. Confidential.
Chemical. (G) Polyurethane acrylate.
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Use/Production. (G) Intermediate
polyurethane resin. Prod. range: 53,000-
320,000 kg/yr.

P 89-727

Manufacturer. Confidential.
Chemical. (Q) Polyurethane

polyacrylic resin.
Use/Producton. (G) Dispersively used

coating. Prod. range: 90,000-540,000 kg/
yr.

P 89-728

Importer. Asahl Chemical Industry
America, Inc.

Chemical. (G) Polyester polymer
modified with aliphatic polyisocyanate
and polyol.

Use/Import. (G) Coating for fibers.
Import range: Confidential.

P 89-729

Manufacturer. Eastman Kodak
Company.

Chemical. (S) 4-(4,5-dihydro-4-((5-
hydroxy-3-methyl-l-(4-sulfophenyl)-
(1H)-pyrazol-4yl)methylene)-3-methyl-5-
oxy-lH-pyrazol-1-yl)benzenesulfomc
acid dipotassium salt.

Use/Production. (S) Absorbing dye in
film and paper. Prod. range: 11,200-
14,600 kg/yr.

Toxicity Data. Acute oral toxicity:
LD50 > 5 G/KG species(Rat). Acute
dermal toxicity: LD50 > 2 G/KG
species(Rabbit). Eye irritation: slight
species(Rabbit). Skin irritation: slight

,species(Guinea Pig). Skin sensitization:
negative species(Guinea Pig).

P 89-730

Manufacturer. Confidential.
Chemical (G) Polyurethane

dispersion.
Use/Production. IG) Coating for

fibers. Prod. range: Confidential.

P 89-731

Manufacturer. Confidential.
Chemical. (G) Modified

polysaccaride.
Use/Production. (G) Binder for

fiberglass matting. Prod. range: 454,000-
2,727,000 kg/yr.

P 89-732

Manufacturer. Sherex Chemical
Company.

Chemical. (G) Dialkyl dimethoxy
silane.

Use/Production. (G) Polymerization
catalyst. Prod. range: Confidential.

P 89-733

Importer. Sherex Chemical Company.
Chemical. (G) Dialkyl dimethoxy

silane.
Use/Import. (G) Polymerization

catalyst. Import range: Confidential.

P 89-734
Manufacturer. Confidential.
Chemical. (C) Dimer acids, polymers

with ethylenediamine, a dicarboxylic
acid, and diamines.

Use/Production. JS] Hot melt
adhesive use is in plasticized vinyl.
Prod. range: Confidential

P 89-735

Importer. Tioxide America, Inc.
Chemical. (S) Titanium tetrakis(2,2'

oxybis(ethanolate) (1-))-,
Use/Import. (S) Catalyst for polyester

manufacture. Import range: Confidential.

P 89-736

Manufacturer. Hoechst Celanese
Corporation.

Chemical. [G) Ethoxylated formal.
Use/Production. (S) Fiber lubricant.

Prod. range: Confidential.

P'89-737

Manufacturer. Ashland Chemical
Company.

Chemical. (G) Copolymer of acrylic
acid 2-hydroxymethylacrylate and
acrylic acid esters.

Use/Production. (C) Open,
nondispersive use. Prod. range:
Confidential.

P 89-738
Manufacturer. Confidential.
Chemical. (G) Isocyamc acid

polymethylene polyhenylene ester
polymer with polyesterdiol.

Use/Production. [S) Manufacture of
polyurethane/polyisocyanate foa Prod.
range: Confidential.

P 89-739

Manufacturer. Confidential.
Chemical. [G) Modified

polyacrylamide.
Use/Production. (S) Cement additive.

Prod. range: Confidential.
Toxicity Data. Acute oral toxicity:

LD50 > 5,000 MG/KG species{Rat).

P 89-740

Importer. Basf Corporation
Engineering Plastics.

Chemical. (G) Polyester.
Use/Import. (S) Polymer for moulding,

extrusion spinning. Import rangez
Confidential.

P 89-741

Importer. Basf Corporation
Engineering Plastics.

Chemical. (C) Polyester.
Use/Import. (S) Polymer for moulding,

extrusion or spinning. Import range:
Confidential.

P 89-742

Manufacturer. Confidential.

Chemical. (G) Amine functional
acrylic polymer salt.

Use/Production. (S) Coating. Prod.
range: Confidential.

P 89-743

Manufacturer. Confidential.
Chemical. (G) Amine functional epoxy

resin salt.
Use/Production. (S) Coatings. Prod.

range: Confidential.

P 89-744

Manufacturer. Confidential.
Chemical. {G) Amine functional resin

salt.
Use/Production. (S) Coatings. Prod.

range: Confidential.

P 89-745

Manufacturer. H.B. Fuller Company.
Chemical. (G) Fatty acids, C-16-

substituted dimers, polymers with alkyl
diacid,1,2-ethanedianune,l-piperazine
ethane and polyetherdiamine.

Use/Production. (S) Industrial hot
melt adhesive. Prod. range: Confidential.

Toxicity Data. Acute oral toxicity:
LD50 4020 MG species(Rat). Eye
irritation: strong species(Rabbit).

P 89-746

Manufacturer. Confidential.
Chemical. (G) Acrylic copolymer.
Use/Production. (G) Open

nondispersive use. Prod. range:
Confidential.

Toxicity Data. Acute oral toxicity:
LD50 > 5.0 G/KG species (Rat). Acute
dermal toxicity: LD50 > 5.0 GJKG
species (Rabbit). Eye irritation: slight
species (Rabbit).

P 89-747

Manufacturer. Confidential.
Chemical. {() Acrylic copolymer.
Use/Production. (G) Open

nondispersive use. Prod. range:
Confidential.

Toxicity Data. Acute oral toxicity:
LD50 > 5.0 G/KG. species JRat). Acute
dermal toxicity: LD50 > 5.0 GIKG
species (Rabbit). Eye irritation: slight
species (Rabbit). Skin irritation: slight
species (Rabbit).

P 89-749

Manufacturer. Ciba-Geigy Corp.
Chemical. (G) Methacrylated

polyurethane prepolymer, methacrylated
MDI mixture.

Use/Production. (S) Photocurable
adhesive and sealant. Prod. range:
Confidential.

P 89-750

Manufacturer. Confidential.
Chemical. (G) Epoxy resin.
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Use/Production. (G) Adhesive for
metal. Prod. range: Confidential.

Toxicity Data. Acute oral toxicity:
LD50 2750 MG/KG species (Mouse).

P 89-751
Importer. Confidential.
Chemical. (C) Substituted pyrazolone.
Use/Import. (G) Contained use in an

article. Import range: Confidential.
Toxicity Data. Eye irritation: none

species (Rabbit). Skin irritation:
negligible species (Rabbit).
Mutagenicity: negative.

P 89-752
Importer. Confidential.
Chemical. (G) Alkyl substituted

benzene.
Use/Import. (G) Contained use in an

article. Import range: Confidential.
Toxicity Data. Acute oral toxicity:

LD50 > 5.0 G/KG species (Rat). Eye
irritation: none species (Rabbit). Skin
irritation: negligible species (Rabbit).
Skin sensitization: negative species
(Guinea Pig).

P 89-753
Importer. Confidential.
Chemical. (G) Bisphenol type epoxy

resin.
Use/Import. (G) Polymeric industrial

coating material. Import range:
Confidential.
P 89-754

Manufacturer. Confidential.
Chemical. (G) Polyisocyanate

polyaddiiton product (PIPA).
Use/Import. (G) Stable dispersion of

polyurethane particles in polyether and
polyols. Prod. range: Confidential.

P 89-755
Manufacturer. Confidential.
Chemical. (G) Reaction product of

secondary alkyl amines with a
substituted benzenesulfonic acid and
sulfuric acid.

Use/Production. (G) Component of
consumer products. Prod. range:
Confidential.

Toxicity Data. Acute oral toxicity:
LD50 > 5 G/KG species (Rat). Acute
dermal toxicity: LD50 > 2 G/KG species
(Rabbit). Static acute toxicity: LC50 >
10 MG/L time 96H species (Pimephales
Promelas). Eye irritation: none species
(Rabbit). Mutagenicity: negative. Skin
sensitization: negative species (Guinea
Pig).
P 89-756

Manufacturer. Confidential.
Chemical. (G) Reaction product of

secondary alkyl amines with a
substituted benzenesulfonic acid and
sulfuric acid.

Use/Production. (G) Component of
consumer products. Prod. range:
Confidential.

Toxicity Data. Acute oral toxicity:
LD50 > 5 G/KG species (RAt). Acute
dermal toxicity: LD50 > 2 G/KG species
(Rabbit). Static acute toxicity: LC50 10
MG/L time 96H species (Pimephales
Promelas). Eye irritation: none species
(Rabbit). Mutagenicity: negative. Skin
sensitization: negative species (Guinea
Pig).

P 89-757
Manufacturer. Colorado Chemical

Specialities, Inc.
Chemical. (G) Potassium salt of

maleate ester.
Use/Production. (S) Antenna coating.

Prod. range: 2,000-10,000 kg/yr.
Toxicity Data. Acute oral toxicity:

LD50 11.4 G/KG species (Rat). Acute
dermal toxicity: LD50 > 20 G/KG
species (Rabbit).
P 89-758

Manufacturer. Confidential.
Chemical. (G) Potassium salt of

maleate ester.
Use/Production. (G) Contained use

catalyst. Prod. range: Confidential.
P 89-759

Manufacturer. Colorado Chemical,
Specialties, Inc.

Chemical (G) Epoxy resin derived
from a mixture of maleated
polybutadiene and alkylcyclic
dianhyride reacted with the dieoxide of
bisphenol A.

Use/Production. (S) Antenna coating.
Prod. range: 2,000-10,000 kg/yr.

P 89-760
Manufacturer. Confidential.
Chemical. (G) Epoxy resin.
Use/Production. (G) Adhesive for

metal. Prod. range: Confidential.
Toxicity Data. Acute oral toxicity:

LD50 2750 MG/KG species (Rat).

P 89-761
Manufacturer. C.J. Osborn.
Chemical. (G) Saturated polyester.
Use/Production. (S) Pigmented and

clear finishes. Prod. range: Confidential.

P 89-762

Manufacturer. LanChem.
Chemical. (G) Polyester resin solution.
Use/Production. (S) Manufacture

industrial coatings. Prod. range:
Confidential.

P 89-763
Importer. Confidential.
Chemical. (S) 2, 2, 3' 7' ,7'

pentamethyl-spiro (1, 3-dioxcane-5, 2'
norcaran.

Use/Import. (S] Fragrance ingredient.
Import range: 100 kg/yr.

Toxicity Data. Acute oral toxicity:
LD50 5,100 MG/KG species (Rat). Acute
dermal toxicity: LD50 > 4,000 MG/KG
species (Guinea Pig). Eye irritation:
moderate species (Rabbit). Skin
irritation: negligible species (Rabbit).
Skin sensitization: negative species
(Guinea Pig).

P 89-764
Importer. Akzo Chemicals Inc.
Chemical. (S) Neodecaneperoxoic

acid, 1,1,3,3-tetramethylbutyl ester.
Use/Import. (S) Initiator used in

polymerization of vinyl chloride. Import
range: Confidential.

Toxicity Data. Acute oral toxicity:
LD505.0 G/KG species (Rat). Eye
irritation: none species (Rabbit). Skin
irritation: moderate species (Rabbit).
Mutagenicity: negative.

P 89-765

Manufacturer. Confidential.
Chemical. (G) Modified acrylate

terpolymer.
Use/Production. (G) Industrial

dispersant use. Prod. range:
Confidential.

P 89-766
Manufacturer. Confidential.
Chemical. (G) Saturated, oil-free

polyester resin.
Use/Production. (S) Epoxy curing

agent. Prod. range: Confidential.
P 89-767

Manufacturer. Confidential.
Chemical. (G) Saturated, oil-free

polyester resin.
Use/Production. (S) Epoxy curing

agent. Prod. range: Confidential.
P 89-768

Importer. NOF America Corporation.
Chemical. (G) Alkyl acrylate; styrene.
Use/Import. (C) Open, nondispersive

use (solid). Import range: Confidential.

P 89-769
Manufacturer. Indspec Chemical

Corporation.
Chemical. (G) Resorcmol-

formaldehyde resin.
Use/Production. (G) Performance

additive for rubber. Prod. range:
Confidential.

P 89-770
Manufacturer. Capital City Products

Company.
Chemical. (G) Oils, glyceridic, palm

kernel (or coconut oil), reaction products
with tetra-hydroxy branched alkane
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esters of tn-substituted benzene-
propanoic acid.

Use/Production. IS) Lubricant finish.
Prod. range: Confidential.

Toxicity Data. Acute oral toxicity:
LS505 G/KG species (Rat). Eye
irritation: none species (Rabbit). Skin
irritation: slight spemies lRabbit}.

P 89-771
Importer. Ciba-Geigy Corporation.
Chemical. (G) Substituted azo

naphthalenesulfonc acid.
Use/Import. (G) Textile dye. Import

range: Confidential.
Toxixity Data Acute oral toxicity:

LD505,000 MG/KG spemes tRat). Acute
dermal toxicity: LD502,000 MG/KG
species (Rat). Static acute toxicity:
LC501,000 MG/L time 96H species
(Zebra Magna). Eye irritation: none
species fRabbit). Skin irritation:
negligible species (Rabbit).
Mutagenicity: -negative. Skin
sensitization: positive species (Guinea
Pig).

P 89-772
Manufacturer. Confidential.
Chemical. [S) Barium salt of the azo

dye.
Use/Production. (G) Open,

nondispersive use. Prod. range:
Confidential.

P 89-773
Manufacturer. Sanncor Industries, Inc.
Chemical. (G Polyurethane based on

polyols, polyisocyanates and
polyamines.

Use/Production. (G) Coating. Prod.
range: Confidential.

P 89-774
Manufacturer. Confidential.
Chemical. (S) Bis-(dipropylammo)-

methane;N,N,N' -tetrapropyl-
methylenediamine.

Use/Production. IG) Photographic
application. Prod. range: Confidential.

P 89-775
Manufacturer. SCM Glidco Organics.
Chemical. (S) 2,4-dimethyl 2,7

octadien-4-ol-fisolinalool;1,2-dimethy1
3-(1-methylethenyl)-cyclo
pentanol(plinol-1); 3,7-dimethyl-1,6-
octadien-3-ol(linalool) mixture.

Use/Production. (G) Dispersive use.
Prod. range: Confidential.

P 89-776
Manufacturer. Confidential.
ChemicaL (G) Substituted aryl

sulfonic acid, alkali metal salt.
Use/Production. (G) Cleaning

additive. Prod. range: Confidential.
ToxicityData. Acute oral toxicity:

LD5050 G/KG species (Rat). Acute

dermal toxicity: LD502 G/KG species
(Rabbit). Inhalation toxicity: LC502.87
MG/L species (Rat). Mutagenicity:
negative.

P 89-777
Manufacturer. Confidential.
Chemical. (G) Tall oil fatty acids,

reaction products with a
polyethylenepolyamine and a modifier.

Use/Production. (S) Emulsifier in
drilling mud for oil and gas products.
Prod. range: Confidential.

P 89-778
Manufacturer. Confidential.
Chemical. (G) High solids polyester.
Use/Production. (S) Automative

primer. Prod. range: 12,500-5,000 kg/yr.

P 89-779
Manufacturer. Confidential.
Chemical, (G) High solids polyester.
Use/Production. (S) Automative

primer. Prod. range: 12,500-50,000 kg/yr.

P 89-780
Manufacturer. Confidential.
Chemical. [G) Amine terminated

polyether urethane.
Use/Production. [G) Open

,nondispersive use. Prod. range:
Confidential.

P 89-781
Manufacturer. Lithium Coroporation

of America.
Chemical. (S) Di-tertiary-butyl silane.
Use/Production. (G) Open,

nondispersive use. Prod. range:
Confidential.

P 89-782
Manufacturer. Confidential.
Chemical. (G) Modified aluminum

stearate.
Use/Production. tG) An additive used

in the lumber and textile industries.
Prod. range: Confidential.

P 89-783
Manufacturer. Confidential.
Chemcial. (G) Oxyalkylated amine

phosphate.
Use/Production. -(G) Used in the

printing industry. Prod. range:
Confidential.

P 89-784
Manufacturer. Confidential.
Chemical. {G) Alkylaryl sulfonate,

amine salt.
Use/Production. {G) An additive for

the energy production industry. Prod.
range: Confidential.

P 89-785
Manufacturer. Confidential.
Chemical. (G)

Benzophenonetetracarboxylic acid

dimethylester reaction product with
diamine.

Use/Production. (G) Continued use.
Prod. range: Confidential.

P 89-786

Manufacturer. Eastman Kodak
Company.

Chemical. JG) Heterocyclic
substituted alkyl amino alkanoic acid.

Use/Production. (S) Export. Prod.
range: 15,000-30,000 kg/yr.

Toxicity Data. Acute oral toxicity:
LD50 > 5,000 MG/KG species(Rat).
Acute dermal toxicity: LD50 > 2,000
MG/KG species(Rabbit). Eye irritation:
none species(Rabbit). Skin irritation:
negligible species(Rabbit). Skin
sensitization: negative species(Gumnea
Pig).

P 89-7387

Manufacturer. Eastman Kodak
Company.

Chemical IG) Heterocyclic
substituted alkyl amino alkanoic acid.

Use/Production. (G) Chemical
intermediate. Prod. range: 17,000-35,000
kg/yr.

TvxicityData. Acute oral toxicity:
LD50 > 5,000 MG/KG species(Rat).
Acute dermal toxicity: LD50 > 2,000
MG/KG species(Rabbit). Eye irritation:
moderate species(Rabbit). Skin
irritation: slight species(Rabbit). Skin
sensitization: negative species(Guinea
Pig).

P 89-788

Manufacturer. Eastman Kodak
Company.

Chemical. IG) Heterocylic substituted
alkyl amine.

Use/Production. (G) Chemical
intermediate. Rod. range: 10,000-40,000
kg/yr.

Toxicity Data. Acute oral toxicity:
LD50 > 5;000 MG/KG species(Rat).
Acute dermal toxicity: LD50 > 2,000
MG/KG speciesfRabbit). Eye irritation:
slight species{Rabbit). Skin irritation:
negligible species(Rabbit). Skin
sensitization: negative species(Guinea
Pig).

P 89-789

Manufacturer. Confidential.
Chemical. jG) Cathodic epoxy resin.
Use/Production. (G) Cathodic epoxy

primer. Prod. range: Confidential.

P 89-790

Manufacturer. Confidential.
Chemical. (G) Polyether MDI

prepolymer.
Use/Production. 1G) Mold flexible

urethane foams. Prod. range:
Confidential.
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P 89-791

Manufacturer. Confidential.
Chemical. (G) Styrenated polymer of

acrylates and methacrylates.
Use/Production. (G) Dispersively

applied coating. Prod. range: 80,000 kg/
yr.

P 89-792

Manufacturer. Confidential.
Chemical. (G) Zinc carboxylate.
Use/Production. (G) Catalyst. Prod.

range: Confidential.

P 89-793

Manufacturer. Confidential.
Chemical. (G) Organo epoxysilane.
Use/Production. (G) Industrial coating

application. Prod. range: confidential.
Toxicity Data. Acute oral toxicity:

LD50 > 5 G/KG species[Rat). Acute
dermal toxicity: LD50 > 2 G/KG
speciesf(Rabbit). Eye irritation: slight
species(Rabbit). Skin irritation:
negligible species(Rabbit). Mutagenicity:
negative.

P 89-794

Manufacturer. Confidential.
Chemical. (G) Cyclohexanamine 4-4'

methylene bis-N-(2-hydroxy-3-(4--
methyl-l-(4-oxlranylmethoxy) phenyl)
propyl) derives.

Use/Production. (S) Epoxy adhesive
thicking agent. Prod, range: 1,000 kg/yr.

Toxicity Data. Acute oral toxicity:
LD50 11.4 G/KG species(Rat). Acute
dermal toxicity: LD50 >2 ML/KG
species(Rabbit). Eye irritation: moderate
species(Rabbit). Skin irritation:
moderate species(Rabbit).

P 89-796

Manufacturer. Cardolite Corporation.
Chemical. (S) Phenol, 4-t-butylphenol,

3-N-pentadecylphenol, formaldehyde
polymer.

Use/Production. (S) Electrical
encapsulation & lamination. Prod. range:
Confidential.

P 89-797

Manufacturer. Aldrick Chemical
Company.

Chemical. (S) 3-Methylbenzothiazole-
2-thione.

Use/Production. (G) Contained use.
Prod. range: Confidential.

P 89-798

Manufacturer. Confidential.
Chemical. (G) Acrylic resin.

Use/Production. (G) Container
coating. Prod. range: Confidential.

Date: June 27 1989.
Steven Newburg-Rinn,
Acting Director, Information Management
Division, Office of Toxic Substances.
[FR Doc. 89-15894 Filed 7-5-89; 8:45 am]
BILLING CODE 6560-50-M

EXECUTIVE OFFICE OF THE

PRESIDENT

Council on Environmental Quality

Implementation of National
Environmental Policy Act; Council
Recommendations

AGENCY: Council on Environmental
Quality, Executive Office of the
President.
ACTION: Information only.
Recommendations of the Council on
Environmental Quality regarding the
proposal by the Department of the
Interior's Bureau of Reclamation to
Renew Long-Term Water Contracts for
the Orange Cove and other Friant Unit
Irrigation Districts of the Central Valley
Project in California.

SUMMARY: Findings and
Recommendations on a Referral from
the Environmental Protection Agency
Concerning the Proposal by the
Department of the Interior's Bureau of
Reclamation to Renew Long-Term
Water Contracts for the Orange Cove
and Other Friant Unit Irrigation Districts
of the Central Valley Project in
California.

On February 3, 1989, the Council on
Environmental Quality received a
referral from the Acting Administrator
of EPA, regarding the proposed renewal
by the Department of the Interior,
Bureau of Reclamation, of long-term
water contracts for the Orange Cove
and other Friant Unit irrigation districts
of the Central Valley Project in the
Central Valley of California. The
referral process, established under
authority of Section 309 of the Clean Air
Act and CEQ's NEPA regulations, is a
procedure for resolving federal
interagency disagreements concerning
proposed major federal actions which
might cause unsatisfactory
environmental effects. EPA
recommended that a programmatic EIS
be prepared to address the
programmatic goals and cumulative
impacts of alternative beneficial uses of
Central Valley Project water, or, at a
minimum, that an EIS be developed
regarding the Friant Unit contract

renewals. On February 9,1989, CEQ
published a notice in the Federal
Register announcing an initial 25 day
comment period. During this period,
CEQ urged that DOI and EPA meet to
try to resolve their differences. A
number of meetings between those two
agencies took place during this period,
but a mutually acceptable resolution
was not achieved.

On March 26, 1989, CEQ published a
notice in the Federal Register stating
that it intended to accept the referral.
CEQ held a public meeting in
Washington, DC, on April 13, 1989, and
a public meeting in Fresno, California,
on April 17 1989 to take comment on the
issue of "whether the renewal of the
long-term water contracts for the Friant
Unit irrigation districts of the Central
Valley project constitute a major federal
action significantly affecting the quality
of the human environment, and,
accordingly, that the contract renewal
actions falls under section 102(2)(C) of
NEPA?" A written comment period to
address the same issue ended on April
28, 1989.

The Findings and Recommendations
summarized below are explained in
more detail in the full CEQ document,
which will be published in the Federal
Register on Thursday, July 6, 1989. The
Council appreciates the many thoughtful
and comprehensive submissions of
those who participated in the process.
Member Jacqueline Schafer has issued
an individual statement of explanatory
views.
Findings and Recommendations of the
Council on Environmental Quality

Findings

1. Under section 309 of the Clean Air
Act, the National Environmental Policy
Act and the CEQ Regulations, the
Environmental Protection Agency had
the Legal Authority to Refer this Matter
to the Council on Environmental Quality
and CEQ has the Authority to Accept
and Consider the Matter and Issue
Findings and Recommendations.

2. The Secretary of the Department of
the Interior has Limited Discretion
Regarding the Question of Whether to
Renew the CVP/Friant Unit Long-Term
Water Contracts. However, the
Secretary has Sufficient Discretion
Regarding the Terms of the Contracts
Such that Renewal of the Long-Term
Water Contracts for the Friant Unit
Irrigation District of the Central Valley
Project Constitutes a Major Federal
Action Significantly Affecting the
Quality of the Human Environment and,
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accordingly, section 102(2)(c) of the
National Environmental Policy Act is
Applicable to the Renewal of the
Contracts.

3. The Bureau of Reclamation's
Procedures for Implementing the
National Environmental Policy Act
Normally Require Preparation of an
Environmental Impact Statement (EIS)
for Proposed Repayment Contracts and
Water Service Contracts or
Amendments for Irrigation Where NEPA
Compliance Has Not Already Been
Accomplished. This Provision applies to
the Renewal of Long-Term Water
Contracts for the Friant Unit.

4. The Renewal of the Long-Term
Water Contracts for the Friant Unit
Does Not Properly Fall Within the
Department of the Interior's
Categorically Exclusions From NEPA
Review.

5. The Secretary of the Interior Has
Recognized that the Renewal of Long-
Term Water Supply Contracts Poses
Legitimate Environmental Concerns and
has Directed the Bureau of Reclamation
to Conduct Assessment Studies
Regarding the Environmental Effects
and to Explore Opportunities for
Environmental Recovery Programs. The
Congressionally Mandated Framework
for Conducting Environmental Analysis
is the National Environmental Policy
Act.

Recommendations

1. CEQ Recommends that the Bureau
Prepare Environmental Impact
Statements for Each of the Water
Service Units of the Central Valley
Project, Prior to the Renewal of the
Individual Long-Term Water Contracts
in that Unit, and that the Bureau
Consider Whether a Programmatic EIS
.on all Central Valley Project Long-Term
Contracts Would be a Useful, Efficient
Approach. CEQ Strongly Recommends
Against Preparation of Individual EISs
on Each Separate Long-Term Water
Contract.

2. The Bureau of Reclamation Should
Define the "No Action" Alternative in
the Environmental Impact Statements as
the Renewal of the Long-Term Contracts
With No Significant Changes.

3. The Bureau of Reclamation Should
Request the Appropriate Entities of the
State of California to be a Joint Lead or
Cooperating Agency with the Bureau for
Purposes of Preparing the Environmental
Impact Statement(s).

Dated: June 29, 1989.
A. Alan Hill,
Chairman.

Findings and Recommendations on a
Referral From the U.S. Environmental
Protection Agency Concerning the
Proposal by the Department of the
Interior's Bureau of Reclamation To
Renew Long-Term Water Contracts for
the Orange Cove and Other Fnant Unit
Irrigation Districts of the Central Valley
Project in California

Introduction

Section 309 of the Clean Air Act I and
the Council on Environmental Quality's
(CEQ) regulations implementing the
provisions of the National
Environmental Policy Act (NEPA) 2 state
that the Administrator of the
Environmental Protection Agency (EPA)
shall review and comment publicly on
the environmental impacts of proposed
federal activities, including actions for
which environmental impact statements
are prepared. If, upon review, the
Administrator determines that the
matter is "unsatisfactory from the
standpoint of public health or welfare or
environment quality, Section 309
directs that the matter be referred to the
Council on Environmental Quality. The
referral process, set out in the CEQ
NEPA regulations,3 is a procedure for
resolving federal interagency
disagreements concerning proposed
major federal actions which might cause
unsatisfactory environmental effects.

On February 3, 1989, CEQ received a
letter from the Acting Administrator of
EPA, referring the proposal by the
Department of the Interior, Bureau of
Reclamation, to renew long-term water
contracts for the Orange Cove and other
Friant Unit Irrigation Districts of the
Central Valley Project (CVP) in the
Central Valley of California. EPA's letter
stated that:

Accordingly, I have determined that
making irretrievable long-term commitments
of water use without benefit of an EIS
[environmental impact statement] violates
the purposes and intent of NEPA. Further, in
the absence of environmental analysis that
would indicate otherwise, I believe that
renewal of these contracts is unsatisfactory
from the standpoint of environmental quality
in the San Jaoquin River/Sacramento-San
Joaquin Delta/San Francisco Bay area.

On February 9, 1989, CEQ published a
notice in the Federal Register 5 stating
that the referral had been received from
EPA and announcing a twenty-five day
comment period during which the
Department of the Interior (DOI) and
any other interested persons could
respond to the referral from EPA.
Specifically, the notice asked for

Footnotes at the end of article.

comments relating to the issue of
whether CEQ should proceed with the
referral. In response to that notice, CEQ
received approximately thirty letters.
All letters received have been made
available to the public upon request to
CEQ.

During this initial comment period,
CEQ urged the Department of the
Interior and the Environmental
Protection Agency to meet and attempt
to resolve their differences. While a
number of meetings between those two
agencies took place during this period, a
mutually acceptable resolution was not
achieved.

The Department of the Interior stated
in its response to CEQ that it did not
believe that CEQ should accept the
referral. Specifically, it raised the issues
of EPA's authority to refer the matter
under section 309 of the Clean Air Act,
because DOI had determined that no
EIS was required under NEPA for the
action in question. It also quesitoned
CEQ's jurisdiction to accept the referral
in light of the litigation over the issue
raised in the referral. 6

After consideration of the comments
received, CEQ published a Federal
Register notice on March 26, 1989,7
stating that it intended to accept the
referral and announcing two meetings,
open to the public under the
Government in the Sunshine Act, and a
written comment period, to take
comment on the following issue:

Whether the renewal of the long-term
water contracts for the Friant Unit irrigation
districts of the Central Valley Project
constitutes a major federal action
significantly affecting the quality of the
human environment and, accordingly, that
the contract renewal action falls under
section 102(2)[C) of NEPA?

The notice emphasized that CEQ's
examination in this referral would focus
exclusively on the applicability of NEPA
as it relates to the obligations of the
federal government in the renewal of
these contracts, and would not address
the responsibilities of the State of
California for water rights permits.

The first public meeting was held in
Washington, DC, on April 13, 1989,
followed by a public meeting in Fresno,
California, on April 17 1989. The written
comment period ended on April 28, 1989.
The Council received well over 1,500
pages of written comments and
testimony, as well as numerous
booklets, special studies and other
related material. The Council
appreciates the many thoughtful and
comprehensive submissions of those
who participated in this process.

28478



Federal Register / Vol. 54, No. 128 / Thursday, July 6, 1989 / Notices

Background

The Central Valley Project

Responding to a momentous effort to
"open up the West" for agricultural
development in the later half of the
nineteenth century, Congress passed the
Reclamation Act of 1902 (hereinafter,
referred to as the Reclamation Act).
Among other things, the Reclamation
Act authorized and directed the
Secretary of the Interior to "make
examinations and surveys for, and to
locate and construct, as herein provided,
irrigation works for the storage,
diversion, and development of waters,
including artesian wells, 8 and
established a special "reclamation fund"
for that purpose.9 It authorized the
Secretary to enter into contracts for the
construction of irrigation projects, and
provided for a system of repayment by
annual installment charges "with a view
of returmng to the reclamation fund the
estimated cost of construction of the
project. 10 The Reclamation Act
provided for a 160 acre restriction on the
use of water for land in private
ownership, and required that such
landowners be an actual bona fide
resident on the land or occupant thereof
residing in the vicinity of the land. 1 It
provided that the title to and the
management and operation of the
reservoirs and the works necessary for
their protection and operation would
remain with the U.S. government. Once
repayments required by the Reclamation
Act for the major portion of the lands
irrigated from reclamation facilities
were made, the management and
operation of the irrigation works should.
pass to the owners of the lands irrigated
thereby, "to be maintained at their
expenses under such form of
organization and under such rules and
regulations as may be acceptable to the
Secretary of the Interior. 12 It

authorized the Secretary of the Interior
to acquire rights or property by purchase
or by condemnation to carry out the
Reclamation Act, with the assistance of
the Attorney General.' 3 Finally, in
Section 8 of the Reclamation Act,
Congress declared that:

Nothing In this act shall be construed as
affecting or intended to affect or to in any
way interfere with the laws of any State or
Territory relating to the control.
appropriation, use, or distribution of water
used m irrigation, or any vested right
acquired thereunder, and the Secretary of the
Interior, in carrying out the provisions of this
act, shall proceed in conformity with such
laws, and nothing herein shall in any way
affect any right of any State or of the Federal
Government or of any landowner,
appropriator, or user of water in, to, or from
any interstate stream or the waters thereof:
Provided, That the right to the use of water

acquired under the provisions of this act shall
be appurtenant to the land irrigated and
beneficial use shall be the basis, the measure,
and the limit of the right.

4

The Central Valley Project was "the
largest single undertaking pursuant to
the federal reclamation program" in the
history of the nation. 1 5 The project was
originally authorized by the California
Legislature as the California Central
Valley Project Act and approved by
California voters. However, the State
was unable to sell the bonds necessary
to finance the project, and asked the
Federal government to construct it.i s
Subsequently, the Califorma plan was
authorized by Congress in the
Emergency Relief Appropriation Act of
1935.17 In 1937 the Central Valley
Project was authorized as a Reclamation
Act projecL That authorization
provided:

That the entire Central Valley project,
California heretofore authorized and
established under the provisions of the
Emergency Relief Appropriation Act of 1935
(49 Stat. 1622) and the First Deficiency
Appropriation Act, fiscal year 1936 [49 Stat.
1622), is hereby reauthorized and declared to
be for the purposes of improving navigation,
regulating the flow of the San Joaquin river
and the Sacramento River, controlling floods,
providing for storage and for the delivery of
the stored waters thereof, for the reclamation
of and and semiarid lands of Indian
reservations, and other beneficial uses, and
for the generation and sale of electric energy
as a means of financially aiding and assisting
such undertakings and in order to permit the
full utilization of the works constructed to
accomplish the aforesaid purposes: Provided
further, That, except as herein otherwise
specifically provided, the provisions of the
reclamation law, as amended, shall govern
the repayment of expenditures and the
construction, operation, and.maintenance of
the dams, canals, power plants, pumping
plants, transmission lines, and incidental
works deemed necessary to said entire
project, and the Secretary of the Interior may
enter into repayment contracts, and other
necessary contracts, with State agencies,
authorities, associations, persons, and
corporations, either public or private,
including all agencies with which contracts
are authorized under the reclamation law,
and may acquire by proceedings in eminent
domain, or otherwise, all lands, rights-of-
way, water rights, and other property
necessary for said purposes: And provided
further, That the said dam and reservoirs
shall be used, first, for river regulation,
improvement of navigation, and flood control;
second for irrigation and domestic uses; and
third, for power. Is

Congress passed the Reclamation
Project Act of 1939 to provide for a
"feasible and comprehensive plan for an
economical and equitable treatment of
repayment problems and for variable
payments of construction charges which
can be met regularly and fully from year

to year. 19 The Reclamation Project Act
essentially authorized two types of CVP
contracts: repayment contracts, the term
of which was not to exceed forty years
from the date when the first installment
was due, often referred to as "9(d)
contracts" and water service contracts,
often known as "9(e) contracts" The
law specified that the latter type of
contracts, the "9(e) contracts" are in
lieu of entering into a repayment
contract to cover that part of the cost of
the construction of works connected
with water supply and allocated to
irrigation. Specifically, the Secretary of
the Interior, in his or her discretion, was
authorized to:

Enter into either short- or long-term
contracts to furnish water for irrigation
purposes. Each such contract shall be for
such period, not to exceed forty years, and at
such rates as in the Secretary's judgment will
produce revenues at least sufficient to cover
an appropriate share of the annual operation
and maintenance cost and an appropriate
share of such fixed charges as the Secretary
deems proper, due considerAtion being given
to that part of the cost of construction of
works connected with water supply and
allocated to imgation: and shall require
payment of said rates each year in advance
of delivery of water for said year. 20

In 1940, Congress amended the
Central Valley Project (CVP)
authorization to add to the authorized
purposes of the "construction under the
provisions of the Federal reclamation
laws of such distribution systems as the
Secretary of the Interior deems
necessary in connection with lands for
which said stored waters are to be
delivered. 21

Following passage of the 1939
amendments which provided for water
service contracts as well as repayment
contracts for recipients of CVP water,
the water users became concerned
about their right to future water supplies
after the expiration of their contracts
with the Bureau of Reclamation. As a
result, in 1956, Congress passed
amendments to the Reclamation Project
Act of 1939 which applied to both
repayment and water service contracts.
Specifically, the amendments direct the
Secretary of the Interior to:

(1) include in any long-term contract
hereafter entered into under said subsection
(e) provision [the "9(e) water service
contracts], if the other contracting party so
requests, for renewal thereof under stated
terms and conditions mutually agreeable to
the parties. Such terms and conditions shall
provide for an increase or decrease in the
charges set forth in the contract to reflect,
among other things, increases or decreases in
construction, operation, and maintenance
costs and improvement or deterioration in the
party s repayment capacity. Any right of
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renewal shall be exercised within such
reasonable time prior to the expiration of the
contract as the parties shall have agreed
upon and set forth therein;.22

The amendments also provided for the
conversion of any long-term contracts
entered into after the date of these
amendments under subsection (e) (water
service contracts) into contracts under
subsection (d) (repayment contracts)
upon the request of a contracting
organization and upon stated terms and
conditions mutually agreeable to the
parties. 23 Further, the Secretary was
directed to provide to the other party of
either repayment contracts or water
service contracts:

Dunng the term of the contract and of any
renewal thereof and subject to fulfillment of
all obligations thereunder, [the other party
has] a first right (to which right the rights of
the holders of any other type of imgation
water contract shall be subordinate) to a
stated share or quantity of the project's
available water supply for beneficial use on
the irrigable lands within the boundaries of,
or owned by, the party and a permanent right
to such share or quantity upon completion of
payment of the amount assigned for ultimate
return by the party subject to payment of an
appropriate share of such costs, if any, as
may thereafter be incurred by the United
States in its operation and maintenance of
the project works;* 24

The Secretary of the Interior was also
authorized to negotiate amendments to
water service contracts at the time of
the 1956 amendment, 25 and the term
"long-term contract" was defined to
mean "any contract the term of which is
more than ten years. 26

In 1982, Congress passed the
Reclamation Reform Act,2 7 applicable
to both repayment and water service
contracts between the United States and
irrigation districts.2 8 Among other
provisions, that Act revised the pricing
provisions for CVP users, 29 increased
the acreage limitation from 160 acres to
960 acres,3 0 and eliminated the
residency requirement. 3 I It also
instructed the Secretary of the Interior
to encourage the full consideration and
incorporation of prudent and
responsible and economically feasible
water conservation measures in the
operations of non-Federal recipients of
irrigation water from Federal
reclamation projects, and required each
district which had entered into a
repayment contract or water service
contract to develop a water
conservation plan containing definite
goals, appropriate water conservation
measures, and a time schedule.3 2

Further, the amendments require that
the Secretary shall publish notice of a
proposed 'repayment contract or water
service contract or amendment thereto
and provide for an opportunity for

submission of written data, views and
arguments no less than sixty days
before entering into or amending any
such contract, and that the Secretary
should consider all substantive
comments received during that period.3 3

In 1986, Congress passed a series of
amendments dealing with water
resource and reclamation projects.3 4

Among these amendments is a provision
directing that the Secretary of the
Interior shall include in all new or
amended contracts for the delivery of
water from the CVP a provision
providing for the automatic adjustments
of rates if it is found that the rate in
effect may not be adequate to recover
"the appropriate share of the existing
Federal investment in the project by the
year 2030. The contracts must also
include a provision authorizing the
Secretary to adjust determinations of
ability to pay every five years.

The Central Valley Project has
developed throughout this century as a
complex series of dams, canals, power
facilities, fish hatcheries, irrigation
distribution systems, pumping plants,
reservoirs and related facilities, running
virtually the full length of the California
Central Valley. Major components of the
CVP are the Trinity Dam and Reservoir
and the Shasta Dam on the Sacramento
River, the Folsom Dam and Reservoir on
the American River, the Tracy Pumping
Plant, which lifts CVP water into the
Delta-Mendota Canal for delivery along
the west side of the San Joaquin Valley,
the San Luis Dam and Reservoir on the
Sacramento and San Joaquin Rivers and
the Friant Dam on the San Joaquin
River. According to the Bureau of
Reclamation, the entire CVP project
provides 9.1 million acre feet of water
for 2.7 million acres of irrigated land
under approximately 300 long-term
water service contracts. Approximately
ninety percent of this water is used for
agriculture purposes. Supplemental
municipal and industrial water is
supplied to more than two million
people on an annual basis.3 5

The Friant Unit
The Friant Dam and the related

Madera and Friant/Kern Canals were
one of the first major features of the
CVP to be authorized and constructed.
The Fnant Dam is located on the San
Joaquin River, and provides flood
control, conservation storage and
diversion into the two canals. Millerton
Lake, created by Friant Dam, has a total
capacity of 520,500 acre-feet.36 The
Friant-Kern Canal, with a capacity of
5,000 cubic feet per second, carries
water south from Millerton Lake for
151.8 miles and terminates in the Kern
River near Bakersfield. The Madera

Canal, with a capacity of 1,000 cubic
feet per second, carries water north from
Millerton Lake for 35.9 miles and
terminates at the Chowchilla River.
Major construction for the Fnant Unit
was completed in 1951.s 7

Two types of contracts were entered
into in 1939 to provide the United States
with the rights to divert and store water
from the San Joaquin River. The first,
"purchase contracts, involved the
purchase by the Bureau of Reclamation
of a holder's rights to the flood or
"overflow rights" of the San Joaquin
River. The second type of contracts,
"exchange contracts, allowed the
Bureau of Reclamation to divert a
hodler's water rights at the Friant Dam
in exchange for an alternative supply of
water from the Shasta Dam. These
arrangements allowed for the operation
of the Friant Division of the CVP 38 The
Bureau of Reclamation has emphasized
in its presentations and statements in
this referral that the Friant Unit is an
independent hydrological unit that does
not receive a direct supply of water from
the rest of the CVP 39

The CVP water from the Friant Unit is
used to irrigate approximately one
million acres of land which produced
crops valued at $1.8 billion dollars in
1987 40 In the Friant Unit, there are
twenty-eight long-term water service
contracts. The first contract to expire
was for the Orange Cove Irrigation
District (expired on February 28, 1989);
the majority of the contracts expire
between now and 1997 with one
contract expiring as late as the year
2026.41'

The National Environmental Policy Act

The National Environmental Policy
Act (NEPA) was passed by Congress in
1969, and signed into law by President
Nixon on January 1, 1970.41 It
established a national policy for the
environment. Title I of the Act declares
that:

The Congress, recognizing the profound
impact of man's activity on the interrelations
of all components of the natural environment,
particularly the profound influences of
population growth, high-density urbanization,
industrial expansion, resource exploitation,
and new and expanding technological
advances and recognizing further the critical
importance of restoring and maintaining
environmental quality to the overall welfare
and development of man, declares that it is
the continuing policy of the Federal
Government, in cooperation with State and
local governments, and other concerned
pubic and private organizations, to use all
practicable means and measures, including
financial and technical assistance, in a
manner calculated to foster and promote the
general welfare, to create and maintain

I II ! I
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conditions under which man and nature can
exist in productive harmony, and fulfill the
social, economic and other requirements of
present and future generations of
Americans.

43

To aid in implementation of that
policy, the Congress directed that all
federal agencies include in proposals for
major federal action significantly
affecting the quality of the human
environemnt, a detailed statement by
the responsible official on:

(i) The environmental impact of the
proposed action,

(ii) Any adverse environmental effects
which cannot be avoided should the
proposal be implemented,

(iii) Alternatives to the proposed
action,

(iv) The relationship between local
short-term uses of man's environment
and the maintenance and enhancement
of long-term productivity, and

(v) Any irreversible and irretrievable
commitments of resources which would
be involved in the proposed action
should it be implemented. 44

Over the past nineteen years, this
statutory mandate has developed into
what is known as the "NEPA process.
Most commonly associated with the
preparation of environmental impact
statements (EISs), NEPA law has
evolved largely through federal court
decisions and interpretation by the
Council on Environmental Quality
through the CEQ regulations, guidance
documents and referral findings and
recommendations.

45

The requirements of NEPA and the
CEQ regulations implementing the
procedural provisions of NEPA 48 apply
to all agencies of the federal
government, 47 and to all federal actions,
excluding judicial or administrative civil
or criminal enforcement actions and the
distribution of general revenue sharing
funds. 48 Actions do include:

new and continuing activities,
including projects and programs entirely or
partly financed, assisted, conducted,
regulated, or approved by federal agencies;
new or revised agency rules, regulations,
plans, policies, or procedures; and legislative
proposals 49

The CEQ NEPA regulations require
each federal agency to develop its own
set of NEPA procedures. 50 These agency
procedures identify which types of
actions normally meet the criteria for
preparation of an EIS, which actions
normally require environmental
assessments, and which actions
normally do not have a significant effect
on the quality of the human environment
and therefore can be categorically
excluded from further NEPA review
procedures, (unless there are

extraordinary circumstances warranting
environmental analysis).

Each agency must consult with CEQ
while developing its procedures and
before publishing them in the Federal
Register for comment. The procedures
are to be adopted only after an
opportunity for public review and after
review by CEQ for conformity with
NEPA and the CEQ implementing
regulations.

5'
An environmental assessment [EA)

may be prepared to help an agency
determine whether the proposed action
is of such a magnitude as to require the
preparation of an EIS.5 2 An EA reaches
one of two conclusions: either (1) A
decision to prepare an EIS, or (2) a
Finding of No Significant Impact, which
means that an EIS will not be prepared.

If a proposed federal action is a
"major federal action significantly
affecting the quality of the human
environment,"5 3 the agency must
prepare an EIS. It begins by publication
of a "Notice of Intent" to that effect in
the Federal Register and, frequently,
other media in the affected area. 54 A
"scoping process then is commenced to
identify the issues which will be
addressed in the EIS, to identify other
environmental laws which must be
complied with to complete the action, to
allocate assignments for preparation of
the EIS among the lead and cooperating
agencies, and to indicate the
relationship between the timing of the
preparation of the EIS and the agency's
tentative planning and decisionmaking
schedule. 55 At this point, the lead
agency may also set time limits on the
process and page limits on the EIS. This
process involves other agencies at all
levels of government and the general
public. Public meetings are not required
but often are held by the agency in
affected localities.

A draft EIS is then prepared by either
the federal agency or a party under
contract to the agency. The EIS must
include a discussion of the purpose of
and need for the proposed action,
alternatives to the proposed action,
including a no-action alternative,
analysis of the affected environment
and of the environmental consequences
of the proposed action and alternatives,
a list of persons who prepared the
document, a list of agencies,
organizations and persons to whom the
statement is being mailed, and an index.
Technical appendices may also be
included.

56

The draft EIS is circulated for public
and agency comment for at least forty-
five days. 57 Federal agencies with
jurisdiction by law or special expertise
with respect to any of the relevant
environmental impacts are expected to

comment. 58 The lead agency must then
evaluate the comment letters and
prepare a final EIS.59 Substantive
comments received on the draft EIS
generally are attached to the final
statement, along with the agency's
response.

60

No decision may be made concerning
the proposed action until at least thirty
days after the notice of availability of
the final EIS.6 1 At the time of its
decision, the agency must prepare a
Record of Decision which explains the
decision, identifies alternatives
considered by the agency in reaching its
decision, specifies which alternatives
were considered to be environmentally
preferable, and discusses factors which
were balanced by the agency in making
its decision. Further, the Record of
Decision states whether all practical
methods to avoid or minimize
environmental harm are being adopted,
and, if not, why not. A description of
any applicable monitoring and
enforcement program adopted for
applicable mitigation is also included.6 2

The CEQ regulations require federal
agencies to cooperate with State and
local agencies to the fullest extent
possible to reduce duplication between
NEPA and State and local requirements.
A State or local agency may act as a
joint lead agency to prepare an EIS.6 3

Further, federal agencies are directed to
engage in joint planning processes, joint
environmental research and studies,
joint public hearings and joint
environmental assessments with State
and local agencies to the extent
possible.6 4 To better integrate NEPA
into State or local planning processes,
EISs must discuss any inconsistency of a
proposed action with an approved State
or local law or plan.6 5

The National Environmental Policy Act
and Renewal of the Friant Irrigation
District Contracts

The Bureau of Reclamation and the
Department of the Interior: Actions
Leading up to Determination that NEPA
Does Not Require Preparation of EIS for
Renewal of Long-Term Water Contracts

Aware that the Friant Irrigation
District long-term water contracts under
the Central Valley Project would begin
to expire in 1989, the Bureau of
Reclamation (hereinafter, Bureau) began
internal discussions early in 1987
regarding the applicable level of
environmental documentation and
analysis necessary for renewal of the
contracts. On August 13, 1987 the Mid-
Pacific Region of the Bureau sent the
Basis of Negotiation on the Friant Unit
contract renewals to the Commissioner
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of Reclamation. According to the Bureau
of Reclamation's submittal to CEQ in the
context of this referral, the Bureau's
Regional office believed at that time that
the contract renewals fell under a
categorical exclusion which obviated
the need to prepare either an EA or an
EIS.6 6

Early m 1988. the Friant Water Users
Authority provided the Assistant
Secretary of the Interior for Water and
Science a copy of a legal opinion from
their counsel, arguing that the Bureau is
obligated to renew the Friant Unit
contracts with only those mutually
agreed to contract changes necessary to
comply with current Reclamation law. In
March of 1988, the Regional office of the
Bureau submitted a supplemental Basis
for Negotiation on the Friant Unit
contract renewals to the Commissioner
for approval, incorporating a needs
analysis which stated that the Frant
Unit contractors had beneficially used
their contractural water supplies and
had a continuing need for the same
water supplies. The Regional Office also
stated to the Commissioner at that time
their belief that the 1951 amendments to
the Reclamation Act of 1902 entitled
each contractor to renew its water
service contract for the quantities of
project water specified in its existing
contract unless it was determined that
the contractor was not beneficially using
'such quantities. 7 In a response to that
submittal, the Commissioner of the
Bureau stated that, "No contract will be
given final approval until the Bureau has
completed the appropriate level of
environmental documentation. He also
stated that, "It should be noted that we
do not necessarily agree with your
conclusion t'-nt contractors are entitled
to renew their water service contracts
for the same quantities of water."6 8

Also in March of 1988. Congressmen
Tony Coehlo, Charles Pashayan, Jr., Bill
Thomas and Richard Lehman wrote to
the Secretary of the Interior expressing
concern that the water irrigation
district's attempts to renew their long-
term water contracts were:

Being impeded by very questionable
interpretations and positions on NEPA's
requirements, and on responsibility for
determining quantities of water, being taken
by the Bureau.

In the way of background, we understand
that a prelimiary decision has been made by
the Bureau to discontinue the contract
renewal process until individual
environmental assessments are first
completed on each applicable contract.
However, the Department's NEPA procedures
categonca ly excludes renewal of water
service contracts from the environmental
assessment process. in our view, the
Department's procedures are appropriate. We

see no legal ground for the Bureau to waive
this provision.09

At some point in early 1988, a "Notice
of Intent to Prepare Environmental
Assessment for the Allocation of Water
Presently Used in the Fnant Unit
Service Area" was prepared, although
apparently never published.70 In April,
1988, the Regional Office of the Bureau
began preparation of an environmental
assessment on the contract renewals.
According to the Bureau's submittal to
CEQ, "the contractor's right to the
existing water quantities was not being
questioned. It was simply felt that an
environmental assessment might be an
appropriate route to completing the
administrative record."' A fifty page
"Preliminary Draft Environmental
Assessment for Friant-Kern Water
Allocation" was then prepared by the
Mid-Pacific Regional Office of the
Bureau and completed in June of 1988.72
It contained a background and purpose
and need analysis, alternatives,
including a proposed action of
renegotiating the Fiant-Kern Contracts
without changes to the functions,
operations or maintenance of the
existing facilities.7 s a 'no action"
alternative defined as allowing the
existing contracts to expire without
renewal, an alternative considering
reallocation of available Millerton Lake
water, and an alternative for modifying
operations of the Millerton Lake for
allocation to fish, wildlife and for
recreational benefits. Further, it
included a discussion of the affected
environment and environmental
consequences of the proposed action
and alternatives, including water
resources and quality, wetlands,
floodplains and ground water, fish,
wildlife and vegetation, geology and
soils, air quality and climate, land use,
recreation and social and economic
impacts and cultural resources. It also
included a list of preparers and
consultants and references, as well as
certain exhibits. During this period, the
Regional office also had ongoing
discussions with the Fish and Wildlife
Service to obtain a list of threatened and
endangered species which might be
located in the Friant Unit.1 4

Also in April, 1988, the Assistant
Secretary of the Interior for Water and
Science stated in a response to the
Congressmen's March 21, 1988 letter,
that because of the uncertainty over the
potential conflict in legal obligations
regarding the applicability of NEPA
requirements to the renewal of the
Friant Unit contracts, the issue would he
reviewed by the Solicitor's Office of the
Department of the Interior.75

The Solicitor of the Department of the
Interior issued his opimon on November
10,1986.75 After an analysis of the
pertinent Reclamation law, NEPA, the
Department of the Interior's NEPA
procedures, and the Friant Unit water
contracts, the opinion concluded that:

Based on the foregoing, we conclude that
the Bureau of Reclamation is not reqtnred to
prepare an environmental impact statement
or assessment concerning mere renewals of
Friant Unit contracts that contain
substantially the same terms and conditions
as are contained in existing contracts.
because such renewals constitute non-
discretionary actions and do nothuig more
than retain the status quo. Even if the
renewals were subject to NEPA, they would
be subject to a categorical exclusion from the
preparation of such environmental review
documents. Changes in terms and conditions,
with the exception of admimstrative and
financial changes such as rates, however,
may require some environmental assessment.
The applicability of the categorical exclusion
for contract renewals involving such changes
in the contracts must be measured carefully
on a case-by-case basis, utilizng the
checklist included In the Bureau's
Handbook. 7

The Enviropmental Protection Agency:
Actions Leading up to Referral of the
Matter to the Council on Environmental
Quality.

The Regional Office of the
Environmental Protection Agency (EPA)
reviewed the Bureau's announcements
of negotiations for water contracts
within the Fhant Unit of the CVP in the
fall of 1988. On October 19, 1988, the
Director of the Office of External Affairs
for the EPA's Regional office wrote to
the Regional Director of the Bureau and
recommended that the Bureau prepare a
programmatic EIS for the proposed
renewals for all CVP units wich are
"similar actions" under NEPA, and more
detailed supplemental EISs for contract
renewals for Friant and each of the
other Units.75 The letter also
recommended that forty year contracts
not be renewed until the San Francisco
Bay/Sacramento River Delta standards
were finalized in 1990 by the California
State Water Resources Control Board
since "new standards could render these
contracts unachievable. Interim
contracts could be signed until
environmental reviews are
completed."7 9

In January, 1989, the Regional Office
of EPA again wrote to the Regional
Office of the Bureau "to reiterate serious
concerns about the Bureau's
proposal to renew Friant Unit contracts
without conducting formal
environmental evaluation(s) pursuant to
the National Environmental Policy Act
(NEPA)." 0 On February 2, 1989. the
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EPA Regional Administrator for Region
9 met with Department of the Interior
officials to discuss this matter.si

On February 2, 1989, EPA referred
"the proposal by the Department of
Interior's Bureau of Reclamation to
renew long-term water contracts for the
Orange Cove and other Friant Unit
irrigation districts of the Central Valley
Project (CVP)."'s In its Predecitson
Referral Statement, EPA stated that:

EPA believes that long-term renewal of
Orange Cove and other Friant Unit irrigation
district contracts without an EIS strikes at the
purpose and utility of NEPA as a sound
environmental assessment and management
tool for Federal decision making. EPA also
finds that BuRec's action is unsatisfactory
because it fails to consider water quality
impacts of long-term renewal without
measures to adjust terms and conditions to
control water quantity and quality to
maintain and restore in-stream beneficial
uses. The current plans for entering into these
long-term renewals also fails [sic] to consider
the results of the California SWRCB project
investigating Delta/San Francisco Bay water
quality.83

EPA recommended that the
Department of the Interior and the
Bureau initiate:

development of a programmatic EIS
addressing programmatic goals and
cumulative impacts of alternative beneficial
uses of CVP waters. At minimum, we
recommend that an EIS be developed to
describe the Fnant Unit contract renewals.
EPA recommends that Interior consider a
short-term extension of the existing contracts,
or interim contracts of perhaps two years,
while these matters are under consideration
and/or an EIS is being prepared. We believe
that interim contracts would prevent an
interruption of current water use without
compromising national environmental policy.
We suggest that the same approach would be
applicable to other CVP contract negotiations
upcoming before an EIS is prepared, and
prior to findings or decisions of the
SWRCB.84

Actions Taken by the Department of the
Interior/Bureau of Reclamation and the
Environmental Protection Agency Since
the Date of the Referral

As noted earlier,86 during the period
between EPA's referral of this matter to
CEQ and CEQ's decision to accept the
referral (from February 2, 1989 to March
3, 1989), there were a number of
meetings held between officials of EPA
and the DOI. However, the meetings did
not resolve the differences between the
two agencies regarding the applicability
of NEPA to the renewal of the Friant
Unit contracts.

On April 11, 1989, the Secretary of the
Department of the Interior announced
that he was offering a forty year
renewal of the irrigation contract for the
Orange Cove irrigation district of the

Friant Unit. Secreary Lulan stated that
his decision was guided by three basic
principles:

1. The federal government has both a legal
and a moral obligation to the water users of
the Friant Unit. Failure to meet that
obligation would be devastating to the
economy of the entire area and would
represent a severe breach of faith.

2. The State of California has the primary
authority to determine basic water rights and
entitlements on the basis of beneficial use,
water quality, and other regional
considerations. This principle of state
primacy is one which must be respected at
the federal level and is entirely consistent
with this contract renewal.

3. Within the framework of these long-
standing obligations, it must be recognized
that the renewal of long-term water supply
contracts pose I ] [sic] legitimate
environmental concerns, and I will, along
with the state, evaluate these issues. 86

Secretary Lujan amplified the third
point, dealing with environmental
studies, by stating:

To address these environmental issues, I
am directing the Commissioner of the Bureau
of Reclamation to conduct assessment
studies to determine if any environmental
effects result from deliveries of water under
the renewed contract and to share this
research with the state and district.
Additionally, I am asking the Commissioner
to explore opportunities for environmental
recovery programs in the San Joaquin River
Basin. It is my intent that these studies be
carried out in conjunction with the state and
other interested organizations, and that the
findings will be considered by the state and
the districts as they adopt environmentally
sensitive operating procedures and water
policies.8

7

Findings and Recommendations of the
Council on Environmental Quality

Findings

1. Under section 309 of the Clean Air
Act, the National Environmental Policy
Act and the CEQ Regulations, the
Environmental Protection Agency Had
the Legal Authority to Refer this Matter
to the Council on Environmental Quality
and CEQ Has the Authority to Accept
and Consider the Matter and Issue
Findings and Recommendations.

During the course of this referral, the
Department of the Interior, the Bureau of
Reclamation and several other
interested parties have argued that
because the DOI had made a decision
that no EIS was required, EPA had no
authority to refer this matter to CEQ,
and that CEQ had no authority to accept
the referral. These arguments reflect a
narrow reading of the agencies'
respective authority under NEPA and
the Clean Air Act, as well as a
misunderstanding of CEQ's historical
role in the referral process.

Section 309 of the Clean Air Act
provides that:

(a) The Administrator shall review and
comment in writing on the environmental
impact of any matter relating to duties and
responsibilities granted pursuant to this
chapter or other provisions of the authority of
the Administrator, contained in any (1)
legislation proposed by any Federal
department or agency, (2) newly authorized
Federal projects for construction and any
major Federal agency action (other than a
project for construction) to which section
4332(2)(C) of this title applies, and (3)
proposed regulations published by any
department or agency of the Federal
Government. Such written comment shall be
made public at the conclusion of any such
review.

(b) In the event the Administrator
determines that any such legislation, action,
or regulation is unsatisfactory from the
standpoint of public health or welfare or
environmental quality, he shall publish his
determination and the matter shall be
referred to the Council on Environmental
Quality.88

The legislative history of this section
reveals a direction to EPA to interpret
his responsibilities broadly, and to focus
on the environmental impacts of a
proposed action, as opposed to just an
evaluation of the sufficiency of the
statement. For example, the Conference
agreement "instructs the Administrator
to review and comment on Federal
actions which affect the
environment, 89 There is also evidence
that Congress intended the
Administrator of EPA to make an
independent judgment about whether a
proposed federal action has significant
environmental impacts. For example,
these statements related to section 309
(then referred to as section 310) were
made at the confirmation hearing of the
first Administrator of EPA:

With respect to section 310 which I have
just read, this makes you a self-starter,
whenever you, unilaterally, see an
environmental risk. You are given the
responsibility to raise the red flag.

What is involved here is not an input to
somebody else's decision This is an
issue to be taken by you.

Moreover, I think even if an activity started
50 years ago, if there is reason to look at it in
the light of current environmental concerns, it
is your responsibility to be a self-starter in
that connection and undertake to use
whatever authority you have to restrain or
even to prevent such an ongoing activity if, in
your dugement, the judgments of your people,
there is an unfortunate environmental
impact. 90

In 1977 CEQ was directed by
Executive Order to include in its NEPA
regulations procedures:
(2) For the referral to the Council of

conflicts between agencies concerning the
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implementation of the National
Environmental Policy Act of 1969, as
amended, and Section.309 of the Clean Air
Act, as amended, for the Council's
recommendation as to their prompt
resolution.9 I

The CEQ regulations implementing
the referral process that:

(b) Under section 309 of the Clean Air Act
(42 U.S.C. 7609), the Administrator of the
Environmental Protection Agency is directed
to review and comment publicly on the
environmental impacts of Federal activities,
including actions for which environmental
impact statements are prepared. If after this
review the Administrator determines that the
matter is 'unsatisfactory from the standpoint
of public health or welfare or environmental
quality, section 309 directs that the matter be
referred to the Council (hereinafter
,environmental referrals'. 92

Since 1973, CEQ has had twenty-four
matters referred under NEPA and
Section 309 of the Clean Air Act. In at
least thirteen of those referral matters,
CEQ's Findings and Recommendations
related to the environmental impacts of
the proposed action, and not to the
sufficiency of the analysis of those
impacts. 9 3 In at least one referral from
EPA, the proposed action had not been
the subject of an EIS. 9 4

Finally, it has been suggested that
CEQ should not proceed with the
referral proceedings because the same
issue raised in the referral is at issue in
the litigation filed in federal district
court. 95 CEQ is sensitive to this
situation and has closely coordinated its
activities with the Department of Justice
to avoid potential conflict between the
referral process and the ongoing
litigation. The federal courts have
recognized CEQ's central role in
interpreting the requirements of NEPA.
The Supreme Court of the United States
has stated, and recently reaffirmed, that
"CEQ's interpretation of NEPA is
entitled to substantial deference. 96

Resolution of this referral proceeding
prior to the court proceedings on the
merits, currently scheduled for June of
1990, could potentially obviate the need
for litigation or, alternatively, provide
the court with CEQ's Findings and
Recommendations in this matter. As
Secretary Lujan stated in a letter to
CEQ, "This will allow the court to
examine the Council's final response to
the referral before issuing any judgment
that may affect renewed water
contracts. 97

2. The Secretary of the Department of
the Interior Has Limited Discretion
Regarding the Question of Whether to
Renew the CVP/Friant Unit Long-Term
Water Contracts. However, the
Secretary Has Sufficient Discretion
Regarding the Terms of the Contacts

Such That Renewal of the Long-Term
Water Contracts For the Friant Unit
Irrigation Districts of the Central Valley
Project Constitutes a Major Federal
Action Significantly Affecting the
Quality of the Human Environment and,
Accordingly, the Contract Renewal
Action Falls Under section 102(2)(C) of
NEPA.

The 1956 amendments to the
Reclamation Project Act of 1939 9s were
clearly drafted and enacted to give the
holders of CVP long-term water
contracts a level of reassurance that
they would be entitled to special legal
and administrative consideration when
their current contracts expired. Some
distinctions have been made between
the right to renewal clauses for pre-1956
contracts, as opposed to contracts
entered into after the 1956
amendments.99 However, as discussed
in the Solicitor's opinion of November
10, 1988, there is a strong argument in
favor of treating the pre-1956 and post-
1956 contracts in a similar manner. 1oo
The remainder of this discussion will
assume that those contracts which have
been amended under authority of the
1956 amendments contain a right to a
renewal of a contract for water. That
assumption also includes the cautionary
note in the Solicitor's opinion that "any
renewal right created by the 1956 Act or
other authority, is conditioned upon the
satisfactory adherence to the terms of
water contracts and state and federal
law." 101 NEPA is, of course, a federal
law, and there is nothing in either
reclamation law, or in NEPA, or in
general rules of legislative construction
to indicate that NEPA or any other laws
passed since 1956 are not applicable to
the renewal of the water contracts at
issue. In fact, the approved contract
between the Bureau and the Orange
Cove Irrigation District includes
contractual provisions binding the
contractor to comply with applicable
water and air pollution laws and equal
opportunity laws which were passed
primarily after the execution of the
original contracts and after the 1956
amendments. 0 2

The inquiry about discretion,
however, does not stop here. Assuming,
arguendo, a right to renewal in
compliance with applicable federal and
state laws, the inquiry must focus on
what the right to renewal means in the
context of renewing particular contracts,
Nothing in the 1956 amendments or in
any other law requires the Secretary of
the Interior to authorize renewal of the
long-term water contracts on precisely
the same terms and conditions as the
original contracts. Rather, the 1956
amendments provide that if the other

contracting party so requests, the long-
term contract shall be renewed under:

stated terms and conditions mutually
agreeable to the parties. Such terms and
conditions shall provide for an increase or
decrease in the charges set forth in the
contract to reflect, among other things,
increases or decreases in construction,
operation, and maintenance costs and
improvement or deterioration in the party's
repayment capacity. 10

Further, there is nothing in the 1956
amendments which guarantees the right
to renew for the same quantity of water,
rather, the pertinent amendment says
that parties to these long-term contracts:
-have a first right to a stated share or

quantity of the project's available water
supply for beneficial use on the irrigable
lands 104

The Solicitor's opinion interprets this
provision to mean that "there is no
discretion with respect to the quantity of
water to be supplied under a renewed
contract. 105 EPA's legal opinion, on
the other hand, argues that the
amendment:

can reasonably be interpreted as simply
directing the Secretary, as a matter of federal
law, to include in renewed contacts a stated
share of the amount of water determined to
be available for beneficial irrigation uses,
giving preference to existing contractors over
other irrigation users. [cite omitted] In making
this beneficial use determination, and subject
to the State of California's water permitting
authority, the Secetary may consider
competing beneficial uses, such as
augmentation of in-stream flows to meet state
water quality standards, and assess whether
it is reasonable in today's water environment
to devote the full contract amount exclusively
to irrigation.106

The issue of defining the "stated share
or quantity of the project's available
water supply for beneficial use" is
inextricably bound up in the
complicated relationship between
federal and state water law. As
discussed above, reclamation law
specifically provide that beneficial
use 107 is the "basis, the measure and
the limit of the right" to the use of water
acquired under reclamation law and
that nothing in reclamation law should
be construed as affecting or in any way
interfering with state laws regarding
control, appropriation, use or
distribution of water.1 0 8 Secretary Lulan
has specifically recognized the role of
state law in determining "basic water
rights and entitlements on the basis of
beneficial use, water quality, and other
regional considerations, which must be
respected so long as it is not
inconsistent with Federal law.' 0 9

The U.S. Supreme Court has had
several occasions to consider the
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relationship between federal and state
law with regard to water allocation
rights in the context of the Central
Valley Project.1 Io Throughout its
consideration of this issue, it has
recognized that, depending upon the
exact circumstances, either federal or
state law or both may apply to a given
question. The Court has stated that,
"We think it clear that throughout the
conception, enactment and subsequent
administration of the plan, Congress has
recognized the property status of water
rights vested under California law, "I
but it has cautioned that "the acquisition
of water rights must not be confused
with the operation of federal
projects. ii2 Rather, the United States
is required to comply with California
state law "when, in the construction and
operation of a reclamation project, it
becomes necessary for it to acquire
water rights or vested interests
therein. 113 While thus acknowledging
the importance of California's
interpretation of "beneficial use" in the
context of the Reclamation Project Act
and amendments thereto, the U.S.
Supreme Court stated that:

As we see it, the authority to impose the
conditions of the contracts here comes from
the power of the Congress to condition the
use of federal funds, works, and projects on
compliance with reasonable
requirements. 114

Finally, m its most recent examination
of this issue, the Supreme Court, in an
exhaustive examination of the law
concerning the federal and state water
rights related to the CVP held that the
Department of the Interior should follow
state law regarding the "control,
appropriation, use or distribution of
water" except to the extent that state
law would impose conditions
inconsistent with clear Congressional
directive.' s

It is therefore clear that, while the
State of California has primacy
concerning the allocation of water
rights, the federal government, through
the Department of the Interior's Bureau
of Reclamation, retains a significant
role. During the public meeting held in
Washington. DC on this referral, the
Associate Solicitor for the Department
of the Interior agreed that "* at
some point between one and fifty
percent" a reduction in the water rights
allocated to CVP users by the State of
California would frustrate the
Congressional purpose.116 Recently, the
Bureau argued that the State Water
Resources Control Board did not have
jurisdiction to impose a warm water
discharge restriction on another CVP
unit. 17 It is not clear whether the
Bureau will comply with the water

quality standards being prepared in the
current Bay/Delta hearings of the State
Water Resource Control Board.i 18
Indeed, in his memorandum to the
Commissioner of the Bureau of
Reclamation approving the proposed
renewal contract with Orange Cove
Irrigation District, Secretary Lujan
directed the Commissioner to add an
additional contractual provision which
reads:

In the event that the State Water Resources
Control Board, in accordance with state and
federal law, modifies the permit granted to
the United States for appropriation of water,
the parties agree to negotiate amendments as
necessary to incorporate these modifications.
The United States and Contractor shall
defend project rights to divert and use water
delivered under this agreement before all
courts and agencies exercising jurisdiction
over said rights. Nothing herein shall permit
changes to contract water quantities, except
on an equitable sharing basis among all
contractors utilizing the water diverted under
said permit.I19

Secretary Lujan explained in his memo
that this new provision "will clarify the
role of the State in originally providing
water rights under permit to the United
States and makes explicit the
obligation of the United States to defend
its project water rights. 120

To summarize briefly, the
Reclamation amendments do not give
the original contractors a right to the
same amount of water as was granted in
the original contract. The State of
California, through its water permitting
authority, the State Water Resources
Control Board, will allocate water to the
CVP users based upon the State's
definition of beneficial use. The federal
government hias an obligation to comply
with the water permit conditions
imposed by the State Water Resources
Control Board, unless those conditions
frustrate federal law.

Turning to another point, the term of
the contracts is not fixed by law at forty
years; rather, the 1956 amendments
define the term "long term contract" as
any contract the term of which is more
than ten years i2i and the Reclamation
Project Act authorizes contracts "not to
exceed forty years." 1 2 2

In sum, CEQ finds that the Secretary
of the Interior has limited discretion
regarding whether to renew the long-
term water contracts for the CVP and
that the Congressional purpose behind
the 1956 amendments was to give the
original water contractors assurance of
considerable priority and preference in
regards to renewal of those contracts.
However, the Secretary of the Interior
may exercise considerable discretion to
change significant terms of the contract
(such as rates, length of term and

adjustments to meet decisions of the
State Water Resources Control Board),
and thus, for purposes of compliance
with NEPA, the renewal of the contracts
cannot be viewed as a ministerial
act. 123

3. The Bureau of Reclamation's
Procedures for Implementing the
National Environmental Policy Act
Normally Require Preparation of an
Environmental Impact Statement for
Proposed Repayment Contracts and
Water Service Contracts or
Amendments for Irrigation where NEPA
Compliance Has Not Already Been
Accomplished. This Provision Applies to
the Renewal of Long-Term Water
Contracts for the Friant Unit.

As stated earlier, the CEQ NEPA
regulations require each federal agency
to adopt its own NEPA procedures.' 24

In accordance with this requirement, the
Department of the Interior has published
NEPA procedures, approved by CEQ,
which include procedures applicable to
the Bureau of Reclamation. As
appropriate, the Bureau's NEPA
procedures identify which activities will
normally require an EIS. Among these
activities are:

(3) Proposed repayment contracts and
water service contracts or amendments
thereof, for irrigation, municipal, domestic, or
industrial water, where NEPA compliance
has not already been accomplished.1 21

This provision describes precisely the
situation at issue in this referral, and
should be utilized in connection with the
renewal of the long-term water contracts
jn the Friant Unit. Further, it is
consistent with CEQ's regulation that
"NEPA shall continue to be applicable
to actions begun before January 1, 1970.
to the fullest extent possible. 128 The
Bureau's directive to prepare EISs for
proposed repayment and water service
contracts where NEPA compliance has
not already been accomplished is also
consistent with the observations of the
Supreme Court of the United States
which stated in a recent decision
interpreting NEPA that:

the broad dissemination of
information mandated by NEPA permits the
public and other government agencies to
react to the effects of a proposed action at a
meaningful time. [cite omitted] It would be
incongruous with this approach to
environmental protection, and with the Act's
manifest concern with preventing uniformed
action, for the blinders to adverse
environmental effects, once unequivocally
removed, to be restored prior to the
completion of agency action simply because
the relevant proposal-has received initial
approval. 127

4. The Renewal of the Long-Term
Water Contracts for the Friant Unit
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Does Not Properly Fall Within the
Department of the Interior's
Categorically Exclusions From NEPA
Review.

The CEQ regulations implementing
NEPA direct agencies to identify those
typical agency actions which may be
categorically excluded from NEPA
documentation. A "categorical
exclusion" means:
a category of actions which do not
individually or cumulatively have a
significant effect on the human environment
and which have been found to have no such
effect in procedures adopted by a Federal
agency in implementation of these
regulations [cite omitted] and for which,
therefore, neither an environmental
assessment nor an environmental impact
statement is required* Any procedures
under this section shall provide for
extraordinary circumstances in which a
normally excluded action may have a
significant effect. 1 28

In this matter, the Department of the
Interior has argued that the renewal of
the Friant Unit contracts falls under the
following Bureau categorical exclusion.

Approval; renewal, transfer, and execution
of an original, amendatory, or supplemental
water service or repayment contract where
the only result will be to implement an
administrative or financial practice or
change. i 29

Several factors negate that
conclusion. First. what may appear to be
two inconsistent DOI/Bureau NEPA
rules (one mandating preparation of an
EIS and the other categorically
excluding the same action) are not
inconsistent if read in the light of the
CEQ regulation130 and relevant case
law ' 3 directing that NEPA is
applicable to actions commenced before
its passage "to the fullest extent
possible. Rather, the DOI/Bureau
procedures indicate a commitment to
prepare an EIS at the first reasonable
opportunity on proposed repayment and
water service contracts which were
executed without NEPA compliance,
and then, later approval, renewals,
transfers or executions or such contracts
may, if consistent with the rest of the
categorical exclusion provisions, be
exempted from further NEPA
documentation.

Second, the DOI/Bureau's NEPA
procedures for categorical exclusions
properly list a number of exceptions
which apply to individual actions within
categorical exclusions. These exceptions
include actions which may:

2.2 Have adverse effects on such unique
geographic characteristics as historic or
cultural resources, park, recreation or refuge
lands wetlands, floodplains

2.3 Have highly controversial
environmental effects;

2.5 Establish a precedent for future action
or represent a decision in principle about
future actions with potentially significant
environmental effects;

2.6 Be directly related to other actions
with individually insignificant but
cumulatively significant environmental
effects;

2.8 Have adverse effects on species listed
or proposed to be listed on the List of
Endangered or Threatened Species, or have
adverse effects on designated Critical
Habitat for these species.

2.9 Require compliance with Executive
Order 11988 (Floodplain Management),
Executive Order 11990 (Protection of
Wetlands), or the Fish and Wildlife
Coordination Act. i S

While this listing of exceptions is not
meant to indicate that CEQ finds each of
them applicable to either a particular
CVP contact or the Friant Unit contracts
or the CVP contracts as a whole, it does
appear reasonable, based upon the
cumulative evidence before us, that at
least one or more of these exceptions
does apply to the renewal of the long-
term water contracts. This conclusion is
bolstered by Secretary Lujan's finding
that "it must be recognized that the
renewal of long-term water supply
contracts pose legitimate environmental
concerns. 133

5. The Secretary of the Interior Has
Recognized That the Renewal of Long-
Term Water Supply Contracts Poses
Legitimate Environmental Concerns and
Has Directed the Bureau of Reclamation
to Conduct Assessment Studies
Regarding the Environmental Effects
and to Explore Opportunities for
Environmental Recovery Programs. The
Congressionally Mandated Framework
for Conducting Environmental Analysis
Is the National Environmental Policy
Act.

Secretary Lujan has recognized that
the renewal of the long-term water
contracts "pose legitimate
environmental concerns, and has
directed the Bureau of Reclamation to
conduct "assessment studies to
determine if any environmental effects
result from deliveries of water under the
renewed contract. 134

Congress enacted the statutory
framework for studying environmental
effects of proposed federal actions when
it passed NEPA in 1969. "By its passage
of the National Environmental Policy
Act [cite omitted], the 91st Congress
departed from the traditional single-
solution treatment of environmental
problems and set the stage for-full-scale
action to restore and maintain the
quality of the natural, as well as the
manmade environment. 135 Congress
took "the major step of requiring all
federal agencies to consider values of
environmental preservation in their

spheres of activity, and it prescribes
certain procedural measures to ensure
that those values are in fact fully
respected. iss

Over the years, the procedural
mandate of the statute has been
interpreted quite broadly. Courts have
rejected arguments that NEPA does not
apply to actions in circumstances
similar to that presented in this referral.
In one such case, the Bonneville Power
Administration (BPA) argued that NEPA
did not apply to its offer of long term
(twenty year) contracts for power
delivery because Congress mandated it
to offer contracts and BPA had no
discretion with respect to contract terms
that might have varying effects upon the
environment.1 37 The court noted that
one of the difficulties with BPA's
position was the agency had noted in an
environmental report (purporting to look
at environmental effects of the renewal,
but not within the framework of NEPA)
that, "the administrator possess a great
deal of discretion in contract
matters. 138 The court held that the
contracts are significant federal action
affecting the environment, 1s and
required BPA to prepare a full EIS. 140

Recommendations

1. CEQ Recommends that the Bureau
Prepare Environmental Impact
Statements for Each of the Water
Service Units of the Central Valley
Project, Prior to the Renewal of the
Individual Long-Term Water Contracts
in that Unit, and That the Bureau
Consider Whether a Programmatic EIS
on All Central Valley Project Long-Term
Contracts Would Be a Useful, Efficient
Approach. CEQ Strongly Recommends
Against Preparation of Individual EISs
on Each Separate Long-Term Water
Contract.

The Environmental Protection
Agency, along with many other persons
who submitted comments, has suggested
that a programmatic EIS be prepared by
DOI on all CVP long-term water
contract renewals. 41 While at first
blush this is an attractive concept, CEQ
recommends that the Bureau consider
this suggestion carefully before
proceeding with a programmatic EIS on
all CVP renewals. Based upon the oral
presentations made and the written
testimony submitted to the Council, it
appears that at least some of the units-
notably the Friant unit-have
hydrological independence and other
features which may make preparation of
a programmatic EIS a less effective
means of assessing environmental
impacts. 42 Further, the dates of the
contract renewals are so widely spaced
that a programmatic EIS prepared now
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could be outdated in part by the time
later contracts had expired.

On the other hand, certain aspects of
the CVP contract renewals may be
reasonably treated by the Bureau on a
programmatic basis and may be
significant in terms of the requirement to
analyze the cumulative impacts of
interrelated actions. 143 The Bureau's
response to the State of California's new
water quality requirements for the San
Joaquin-Sacramento-Delta basin might
be best analyzed on a programmatic
basis. If the Bureau determines that a
programmatic EIS would be useful for
all or some aspects of the CVP project, it
could then, of course, utilize the tiering
process to analyze further, site-specific
actions. 144 Ultimately, the Bureau will
have to determine the scope of its
environmental documentation by
considering which geographical,
environmental and legal parameters
best support its decisionmaking process.

Should the Bureau determine that a
programmatic EIS is not appropriate,
CEQ recommends preparation of an EIS
for each water service unit (that is, the
Friant Unit, the Shasta Unit, etc.) This
approach would allow for analysis of
cumulative impacts within
hydrologically defined geographic areas,
and the water repayment and water
service contracts within those areas
would appear to be reasonably
interrelated actions. ' 45

The Council strongly recommends
against preparation of individual EISs
for each renewal of a long-term water
contract. Such an approach could result
in a tremendous administrative and
paperwork burden, promote delay in
Bureau proceedings, and trivialize the
NEPA process. Further, it would
encourage segmentation of important
cumulative impact analyses.

2. The Bureau of Reclamation Should
Define the "No Action" Alternative in
the Environmental Impact Statements as
the Renewal of the Long-Term Contracts
With No Significant Changes.

While the formulation of alternatives
is normally and appropriately left to the
lead agency to define in light of its own
expertise and comments received during
the scoping process, CEQ believes that
in this instance it is important to
comment on the formulation of the "no
action" alternative. Under the CEQ
regulations, an agency must include a
"no action" alternative in any EIS.1 46

The appropriate interpretation of the
"no action" alternative initially depends
upon the nature and context of the
federal agency proposal at issue. There
are two basic situations which an
agency may face: either the agency is
proposing to do something completely
new (e.g., build a highway, construct a

new facility), or the agency is proposing
to continue, with, perhaps, some degree
of modification or alteration, an action
which is already in existence (e.g.,
amendments to a forest management
plan).

In many respects, the situation at
issue in this referral is analogous to the
second type of situation-that is, a
proposed action relating to a federal
activity which is already in existence.
CEQ has issued guidance on the
question of how the "no action"
alternative is applied to this type of
situation. That guidance, in relevant
part, states that:

Section 1502.14(d) requires the alternatives
analysis in the EIS to 'include the alternative
of no action There are two distinct
interpretations of 'no action' that must be
considered, depending on the nature of the
proposal being evaluated. The first situation
might involve an action such as updating a
land management plan with ongoing
programs initiated under existing legislation
and regulations which will continue, even as
new plans are being developed. In these
cases, 'no action' is 'no change' from current
management direction or level of
management intensity. To construct an
alternative that is based on no management
at all would be a useless academic exercise.
Therefore, the 'no action'alternative may be
thought of in terms of continuing with the
present course of action until that action is
changed. Consequently, projected impacts of
alternative management schemes would be
compared in the EIS to those impacts
projected for the existing plan. 14 7

While the contract renewal question
poses a slight different circumstance
than modification of a land management
plan, the Council finds the analogy much
more persuasive in terms of meaningful
analysis than a "no action alternative
which presupposes a return to the
Central Valley environment before the
construction of the CVP CEQ
recommends that the Bureau therefore
define the "no action" alternative as
renewal of the contracts on a status quo
basis. The Bureau should incorporate
into this alternative whatever changes
in the terms of the contract would be
required by Congressional amendments
to reclamation law and other applicable
federal law since execution of the
original contracts. Thus, the "no action"
alternative can serve as a meaningful
alternative itself and as a baseline for
comparison with other alternatives,
rather than just being a paperwork
exercise.

3. The Bureau of Reclamation Should
Request the Appropriate Entities of the
State of California To Be a Joint Lead or
Cooperating Agency With the Bureau of
Purposes of Preparing the Environmental
Impact Statement(s).

As discussed above, the CEQ
regulations mandate joint preparation of
NEPA documents whenever possible
and practicable.i 4s In this instance,
close cooperation with the agencies of
the State of California seems
particularly appropriate. Both DOI and
EPA, as well as the vast majority of the
commentators, have acknowledged the
close relationship between the
administration of the CVP water
contracts and state water law. Indeed,
the entire system of irrigation for the
Central Valley of California is a vast
complex of interrelated state and federal
law, administration and physical water
transport, transfer, and diversion.
Secretary Lujan has recognized this fact,
and has instructed the Commssioner of
Reclamation to carry out the
environmental studies he ordered "in
conjunction with the state and other
interested organizations [so] that the
findings will be considered by the state
and the districts as they adopt
environmentally sensitive operating
procedures and water policies."' 4 9

Conducting the NEPA process with the
involvement of the State of California
will produce better analysis and
documentation and should ultimately
lead to improved decisionmaking.

Final Thoughts

Throughout the course of this referral,
there have been a number of inaccurate
statements made-many out of
ignorance, fear, and confusion. CEQ
wishes to take this opportunity to clarify
what it is and what it is not doing.
Consistent with the mandate of the
National Environmental Policy Act, it is
recommending that the Bureau prepare
an environmental impact statement(s)
on the renewal of the long-term water
contracts for the Friant Unit of the CVP
and other CVP units. It is not making
any recommendations regarding the
allocation CVP water. Those decisions
will be made by the California State
Water Resources Control Board,
consistent with federal law.

The Council is sensitive to the
concerns and fears of the current water
users and those contractors within the
Friant Unit irrigation district who have
wisely utilized the water provided by
the CVP system to create one of the
most fertile and productive agricultural
systems in the world. CEQ does not
believe that the current water users
should fear that the CVP facilities will
be dismantled or that CVP water will
stop flowing to their lands. Rather, CEQ
agrees with Secretary Lujan s statement
that "Renewal of the Friant Unit
contracts and protecting the
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environment are not mutually exclusive
* 1150

Implementation of NEPA over the past
twenty years has not prevented, nor was
it intended to prevent, continued
development of natural resources to
meet human needs. In fact, the very first
stated purpose of NEPA is, "To declare
a national policy which will encourage
productive and enjoyable harmony
between man and his
environment "iSi The analysis
prepared under NEPA is meant to
ensure that the decisionmaker consider
the environmental impacts of his or her
decision, and that interested and
affected parties (including water users,
environmental groups, state and local
governments, fishermen and water
consumers and others) have an
opportunity to participate in that
process. The water contracts should be
renewed and the NEPA process should
be implemented. All interested citizens
and the environment will benefit from
both actions.

Dated: June 29, 1989.
A. Alan Hill,
Chairman.
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85. Supra, p. 2.
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86. Department of the Interior Press
Statement (April 11, 1989).

87 Id. at 1. Secretary Lujan's
announcement of approval of the proposal
renewal contract provoked a great deal of
controversy about the propriety of proceeding
with contract renewal prior to the resolution
of the referral pending before CEQ. EPA's
letter to the DOI informing the department of
the referral requested that DOI "take no
action that will lead to entering into CVP
long-term contract renewals until the Council
acts upon this referral. Letter from John A.
Moore, acting Administrator, U.S.
Environmental Protection Agency, to the
Honorable Earl E. Gjelde, Acting Secretary,
Department of the Interior, p. 2 (February 2,
1989). Indeed, the CEQ regulations
contemplate that no action will be taken by a
lead agency on a matter which is under
referral to the Council. See 40 CFR
1504.3[c](1), 1504.3(d) (1988). In this particular
referral, the question of whether the Orange
Cove contract could be signed prior to DOI
compliance with NEPA was, simultaneously
with the referral proceedings, the subject of a
request for a preliminary injunction in NRDC
v. Houston. Noting that the court had within
its authority the ability to grant a legal
remedy upon a determination of the merits,
the judge in that case denied the motion for
preliminary injunction. The judge did not
discuss the question of likelihood of the
success on the merits as it pertained to the
NEPA question. Letter from Sandra K. Dunn,
Attorney, U.S. Department of Justice, Land
and Natural Resources Division, to William
M. Cohen, Chief, General Litigation Section,
Land and Natural Resource Division, (March
7 1989) (summarizing the hearing on the
preliminary injunction motion). Shortly
before Secretary Lujan issued his approval of
the proposed contract, the judge issued an
order denying the motion for a preliminary
injunction and ordering that the renewal of
any Friant Division water service contracts
(or the amendment of the contracts to permit
renewal) executed prior to the final order in
NRDC v. Houston contain the following
clause: 'The terms of this contract are subject
to the final Order in NRDC v. Houston No.
CIVS 88-1658-LKK-EM. Order, NRDC v.
Houston, April 5, 1988.

After the preliminary injunction was
dened and prior to his announcement
regarding renewal of the contract, Secretary
Lujan wrote to Chairman Hill and explained
his intent to renew the contract. The
Secretary stated the Department's belief that
the Orange Cove water service contract could
be renewed at that time without offending
CEQ's referral process because each Friant
Unit contract entered into had to contain the
clause stating that the terms of the contract
remained subject to the final decision of the
court. "This will allow the court to examine
the Council's final response to the referral
before issuing any judgment that may affect
renewed water contracts. Letter from the
Honorable Manuel Lujan, Jr., Secretary of the
Depdrtment of the Interior to the Honorable
A. Alan Hill, Chairman, Council on
Environmental Quality (April 7 1989).

88.42 U.S.C.A. 7609 (West 1988).
89. Summary of the Provisions of

Conference Agreement on the Clean Air Act

Amendments of 1970, Cong. Rec. 542386
(December 18, 1970).

90 Senator Muskie, Hearings on the
Nomination of William Ruckelshaus as EPA
Administrator, before the Senate Public
Works Committee, 91st Cong., 2d Sess.
(Comm. Print 1970), pp. 45-46.

91. Exec. Order No. 11,514, March 5, 1970,
as amended by Exec. Order No. 11,991, May
24, 1977 Section 3(h).

92. 40 CFR 1504.1(b) (1988). Agencies other
than EPA are only permitted to refer matters
for which an EIS has been prepared. See, 40
CFR 1504.1(c) (1988). However, in those
instances, the matter is referred on the issue
of the "acceptability of anticipated
environmental impacts" as well as the ElSs
themselves. Id. See also Rand and Tawater,
"Environmental Referrals and the Council on
Environmental Quality" Environmental Law
Institute, 1986, (hereinafter, the Rand and
Tawater study) "Under § 309, the EPA
Administrator may refer to CEQ any
proposed major federal action which he/she
deems to be environmentally unsatisfactory.
Id. at 4.

93. See the Rand and Tawater study, Table
1, pp. 9-10.

94. See Findings and Recommendations of
the Council on Environmental Quality
regarding the proposed amendments to the
Army Corps of Engineers' Procedures
Implementing the National Environmental
Policy Act, 52 FR 22517 (June 12,1987).

95. Natural Resources Defense Council v.
Houston, filed December 21, 1988, United
States District Court for the Eastern District
of California.

96. Robertson v. Methow Valley Citizens
Council, 57 U.S.L.W. 4497 4503 (U.S. May 1,
1989); Marsh v. Oregon Natural Resources
Council, 57 U.S.L.W. 4504, 4507 (U.S. May 1,
1989); Andrus v. Sierra Club, 442 U.S. 347
358 (1979). See also, Warm Springs Dom Task
Force v. Gribble, 417 U.S. 1301, 1309-10, 94 S.
Ct. 1542, 2547 41 LEd. 2d 654 (1974).

97 Letter from The Honorable Manual
Lujan Jr., Secretary of the Interior, to the
Honorable A. Alan Hill, Chairman of the
Council on Environmental Quality (April 7
1989).

98. See text and notes supra at pp. 7-9 for
amendments and citations.

99. See Letter from Gerald H. Yamada,
Acting General Counsel, U.S. Environmental
Protection Agency to the Honorable A. Alan
Hill, Chairman, Council on Environmental
Quality, p. 4 (April 13, 1989).

100 Solicitor's opinion, supra, n. 77 pp. 10-
13.

101. Solicitor's opinion, supra n. 76, p. 13.
102. Contract Between the United States

and Orange Cove Irrigation District Providing
for Project Water Service, Articles §§ 17 20
(executed on April 28, 1988).

103. 43 U.S.C.A. 485h-1(11 (West 1986).
104.43 U.S.C.A. 485h-1(4) (West 1986).
105. Solicitors opinion, supra, n. 76, p. 14.
106. Letter from Gerald H. Yamada, Acting

General Counsel, EPA, to the Honorable A.
Alan Hill, Chairman, CEQ, p. 4 (April 13,
1989).

107 The identification of "beneficial use
as interpreted by state law is clearly
recognized in the legislative history of this
provision. The "beneficial use doctrine is
recognized in the California Constitution:

It is hereby declared that because of the
conditions prevailing in this State the general
welfare requires that the water resources of
the State be put to beneficial use to the fullest
extent of which they are capable, and that
the waste or unreasonable use or
unreasonable method of use of water be
prevented, and that the conservation of such
waters is to be exercised with a view to the
reasonable and beneficial use thereof in the
interest of the people and for the public
welfare. Constitution of the State of
California, Article 10, Section 2 (1976)
(originally Article XIV § 3 (1928).

In California, irrigation, municipal and
industrial use, recreation, preservation and
enhancement of fish and wildlife resources
and groundwater recharge are all "beneficial
uses of water. See Cal. Wrter Code Sections
100, 106, 1004, 1240, 1243 (West Supp. 1989).

108. See text and citations, supra, p. 5.
109. Department of the Interior Press

Statement, April 11, 1989; Department of the
Interior Press Statement, May 25, 1989.

110. See, California v. United States, 438
U.S. 645 (1978); City of Fresno v. California,
372 U.S. 627 (1963); Dugan v. Rank, 372 U.S.
609 (1963): Ivanhoe Irrigation District v.
McCracken, 357 U.S. 275 (1958); United States
v. Gerlach Live Stock Co., 339 U.S. 725 (1950).

111. U.S. v. Gerlach Live Stock Co.. 339 U.S.
725, 736 (1950).

112. Ivanhoe Irrigation District v.
McCracken, 357 U.S. 275, 291 (1958).

113. Id. at 291.
114. Id. at 291 (emphasis added).
115. California v. United States, 438 U.S.

645, 653-679 (1978). The Attorney General's
Office for the State of California submitted
comments to CEQ supporting EPA's position
that an EIS must be prepared pnor to the
Bureau s renewal of the Friant Unit contracts.
Letter from Mary Gray Holt, Deputy Attorney
General for John K. Van de Kamp, Attorney
General, to the Honorable A. Alan Hill,
Chairman, CEQ (April 19, 1989).

116. Oral testimony of Paul B. Symth,
Associate Solicitor, Energy and Resources
Division, Office of the Solicitor, Department
of the Interior, at CEQ public meeting,
Washington, D.C. (April 13, 1989).

117 Written testimony of Thomas M.
Hagler, Assistant Regional Counsel.
Environmental Protection Agency, Region IX,
at CEQ Public Meeting, p. 5, Fresno,
California (April 17 1989).

118. Testimony of Thomas M. Hagler,
Assistant General Counsel, U.S.
Environmental Protection Agency, before the
Council on Environmental Quality, Fresno,
California, April 17 1989.

119. Memorandum from the Honorable
Manual Lujan. Secretary of the Interor to
Commissioner, Bureau of Reclamation (April
11, 1989); see also, Contract Between the
United States and Orange Cover Irrigation
District Providing for Project Water Service,
Article 14 (emphasis added).

120. Id.
121. 43 U.S.C.A. 485h-3 (West 1986).
122. 43 U.S.C.A. 485h(e) (West 1986).
123. In rare instances, courts have held that

an act which is purely ministerial in nature is
excluded from the normal course of NEPA
review. For example, Pacific Legal

I I
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Foundation v. Andrus, 657 F.2d 829 (6th Cir.
1981), the Court of Appeals for the Sixth
Circuit held that the Secretary of the Interior
was constrained by specific language in the
Endangered Species Act to base a decision
on listing a species as endangered solely on
certain biological criteria. Thus, the Secretary
has no discretion on whether to list or not list
a species-the decision is based solely on
specified, factual criteria. Further cases
discussing this principle can be found in the
Solicitor's opinion, supra n. 76, pp. 7-8 and
Gerald Yamada's letter to Chairman Hill,
supra at n. 100, pp. 7-9.

124. Supra at p. 14. Major subunits within
departments are also encouraged to adopt
their own procedures. 40 CFR 1507.3(a) (1988).

125. Department of the Interior Manual at
516 DM 6, Appendix 9.3(A)(3), June 8,1983.

126. 40 CFR 1506.12(b) (1988).
127 Marsh v. Oregon Natural Resources

Council, 57 U.S. L.W. 4504, 4507 (U.S. May 1,
1989] (emphasis added).

128. 40 CFR 1508.4 (1988).
129. Department of the Interior Procedures

for Implementing NEPA, 516 DM 6, Appendix
9.4. D(14) (approved by CEQ on January 28,
1983; promulgated in final form on June 8,
1983).

130. 40 CFR 1506.12(b) (1988).
131. See, Morris City. Trust for Historic

Preservation v. Pierce, 271, 177 (3rd Cir.
1983); Jones v. Lynn, 477 F.2d 885, 889 (1st Cir.
1973); Greene County Planning Board v.
Federal Power Commission, 455 F.2d 412, 424
(2d Cir. 1972], cerL denied 409 U.S. 849 (1972).

132. Department of the Interior NEPA
Procedures, DOI Manual, 516 DM 2,
Appendix 2 (1984).

133. Department of the Interior Press
Statement, April 11, 1988.

134. Department of the Interior Press
Release, April 11, 1989.

135. "Congress and the Nation's
Environment-Environmental Affairs of the
91st Congress" Prepared by the
Environmental Policy Division, Congressional
Research Service, Library of Congress, at the
request of Henry M. Jackson, Chairman,
Committee, on Interior and Insular Affairs,
United States Senate, February 10, 1971,
Introduction, p. xv.

136. Calvert Cliffs'Coord. Comm. v. US.
Atomic Energy Commission, 449 F,2d 1109,
1111 (D.C. Cir. 1971), cert. denied, 404 U.S. 942
(1972).

137 Forelaws on Board v. Johnson, 743 F.2d
677 681 (9th Cir. 1984).

138. Compare with statement that, "The
Secretary has considerable discretion,
however, to change other terms of the
renewed contracts. Solicitor's Statement,
Exhibit 3 to Bureau of Reclamation's
Statement, p. 13.

139. 743 F.2d at 683.
140. Id. The court, noting that its decision

came at a point in time when many of the
twenty year contracts had been in force for
three years, declined to enjoin the operation
of the contracts. Rather, noting the flexibility
in the area of remedies under NEPA law, the
court allowed the contracts to remain in force
during preparation of the EIS. Id. at 685-86.
See also, Port of Astoria, Oregon v. Hodel,
595 F.2d 467 (9th Cir. 1979).

141. See Letter from Gerald H. Yamada,
Acting General Counsel EPA, and Richard E.

Sanderson, Director, Office of Federal
Activities, EPA, to the Honorable A. Alan
Hill, Chairman, CEQ, pp. 3-5 (April 28, 1989).

142. The Supreme Court's description of the
Central Valley Project in one of its several
decisions dealing with this project points to
the dilemma poised by the question of scope.
It reads:

"The Central Valley basin development
envisions, in one sense, an integrated
undertaking, but also an aggregate of many
subsidiary projects, each of which is of first
magnitude. It consists of thirty-eight major
dams and reservoirs bordering the valley
floor and scores and smaller ones in
headwaters. It contemplates twenty-eight
hydropower generating stations. It includes
hundreds of miles of main canals, thousands
of miles of laterals and drains, electric
transmission and feeder lines and
substations, and a vast network of structures
for the control and use of water on two
million acres of land already irrigated, three
million acres of land to be newly irrigated,
360,000 acres in the delta needing protection
from intrusions of salt water, and for
minicipal and miscellaneous purposes
including cities, towns, duck clubs and game
refuges. These projects are not only widely
separated geographically, many of them
phsically independent in operation, but they
are authorized in separate acts from year to
year and are to be constructed at different
times over a considerable span of years.
U.S. v. Gerlach Live Stock Co., 339 U.S. 725,
733 (1950) (emphasis added).

143. 40 CFR § § 1508.7 1508.25 (1988).
144. 40 CFR § § 1502.4, 1508.28; see also,

discussion of tiering in "Memorandum to
Agencies Containing Guidance on Agency
Implementation of NEPA Regulations" 48
Fed. Reg. 34263 (1983).

145. 40 CFR § 1508.25 (1988).
146. 40 CFR § 1502.14(d) (1988).
147 "Forty Most Asked Questions

Concerning CEQ's National Environmental
Policy Act Regulations" Question 3, 46 Fed.
Reg. 18026-27 (1981) (emphasis added).

148. 40 CFR § 1500.2 (1988); see discussion
at supra pp. 16-17

149. Department of the Interior Press
Statement, April 11, 1989.

150. Department of the Interior Press
Statement, April 11, 1989.

151. 42 U.S.C.A. 4321 (West 1977).

Explanatory Views of Jacqueline E. Schafer

With Respect to the Findings

I cannot finol that the Bureau's proposal
and the Secretary's subsequent decision to
renew one of the pending Friant Unit water
service contracts in the absence of preparing
environmental analysis under section
102(2)(C) is an unreasonable interpretation of
the applicability of NEPA, the agency's own
implementing procedures, Federal
reclamation law, including the Reclamation
Project Act of 1939 and the Act of June 2,
1956, and the terms and conditions governing
the United States permits from the State
Water Resources Control Board. The
Solicitors's conclusion that contract renewal
is a ministerial act that retains the status quo
is a fair reading of applicable law and falls
within that agency's authority.

CEQ's role under'the referral process is not
to interpret all of the relevant law, but to seek

resolution of significant environmental issues
when a disagreement about environmental
impacts arises between federal agencies.
That is, CEQ's role is more like that of a
mediator than a judge. Although CEQ has
been accorded deference concerning
interpretation of NEPA, CEQ has no special
expertise concerning federal reclamation law,
state water law, or the property status of
water rights under the Constitution, which
are also at issue legally in this matter. When
all of this law is brought to bear on the
contract renewals, CEQ is hard pressed to
justify substituting its legal judgment for that
of the agency responsible for making the
decision to proceed with the contract.

The legal issue revolves around the nature
and extent of the Secretary s discretion,
which is not exclusively a matter of NEPA
interpretation. The legal constraints on his
ability to choose from among meaningful
alternatives for various terms and conditions
to be applied to the contract are not imposed
by NEPA. Arguments have been presented
about the degree of this discretion, and its
impact on the "status quo" but Interior's
judgment in this matter is not unreasonably
applied to these contract renewals. Thus,
while the referral presents CEQ with the
opportunity to offer a contrary opinion, as a
matter of policy we should exercise restraint
in giving it. This is especially true in this
case, where CEQ's opinion will not, by itself,
provide the means to resolve the
disagreement, which is the purpose of the
referral procedure.

With Respect to the Recommendations

The documents received by CEQ in
response to the referral raise a number of
issues, the importance of wluch can scarcely
be overstated, concerning the future use and
allocation of water resources in California's
Central Valley, and the environmental
impacts of the possible alternatives for
putting those resources to other uses,
including the opportunity to restore water
quality, fisheries, wetlands and other wildlife
habitat. In announcing his decision to offer a
renewal contract to the Orange Cove
Irrigation District, Secretary Lujan pledged to
evaluate these issues, which can be expected
to have a profound influence on the nature of
future Federal-State relationships concermng
water resources.

Separate and apart from the Friant Unit
contract renewals, it appears that there are
other points in the course of agency
decisionmaking affecting water use that
would present the occasion to incorporate
such environmental considerations, making
the performance of environmental analysis
meaningful. For example, the agency's
proposal to adopt or make a change in its rate
setting policy applicable to board classes of
water contracts provides an occasion to
assess the environmental impacts of
alternative non-quantity contract terms. Had
an environmental review been performed in
the recent CVP Irrigation Water Ratesetting
Policy (May 1968), for Instance, a more
meaningful analysis of the potential impacts
of this particular type of contract condition
might have been available than would be
likely for the Friant renewals alone.
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In the future, the establishment of the
Federal Government's policy in response to
the results of the (California) State Water
Resources Control Board's investigation of
Sacramento Delta/San Francisco Bay water
quality provides another occasion to evaluate
environmental impacts and avoidance or
mitigation measures that could be developed
in concert with the State, wich has the
primary authority to determine basic water
rights and entitlements. Recommendations
for conservation measures (e.g., metering)
and demand management (e.g., pricing)
policies would have more utility in this
context than in that for contract renewals,
where Federal agency discretion is far more
highly constrained.

In the case of the Orange Cove contract
renewal, for instance, it appears that all
water delivered is used in accordance with
state of the art water irrigation conservation
technology, making the imposition of further
terms and conditions with respect to such
conservation practices unlikely to effect
significant environmental changes. In fact,
Friant Unit irrigation contractors appear to
have practiced unusually effective water
conservation through their "conjunctive use
of groundwater withdrawal and recharge. On
the other hand, this may not be the case of
"municipal and industrial" contractors which
distribute water for domestic consumption
without analogous incentives to conserve it.

Should California, as a result of the State
Board's review, propose significant changes
in its policies to appropriate water, there will
be other opportunities to bring about changes
in water use than through these particular
contract renewals. For example, in the future,
water marketing could play a significant role
in directing water to preferred uses. Other
ways may prove to be possible that are not
yet recognized as being available, but which
could anse as a result of a cooperative
Federal and State effort as pledged by the
Secretary, consistent with protecting the
valid property rights of water users.

Conclusion
My own views on the matter before the

Council are sufficiently different that those
set forth in the above-stated Findings and
Recommendations that I have determined not
to sign that document and, instead, to give
this explanation.

Dated: June 29, 1989.
Jacqueline E. Schafer,
Member.
[FR Doc. 89-15807 Filed 7-5-89; 8:45 am)
BILLING CODE 3125-01-M

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Agency Report Forms Under OMB
Review

AGENCY: Equal Employment Opportunity
Commission.
ACTION: Request for comments.

SUMMARY: Under the provisions of the
Paperwork Reduction Act (44 U.S.C.

Chapter 35), agencies are required to
submit proposed information collection
requests to OMB for review and
approval, and to publish a notice in the
Federal Register notifying the public that
the agency has made such a submission.
The proposed report form under review
is listed below.
DATE: Comments must be received on or
before August 21, 1989. If you anticipate
commenting on a report form, but find
that time to prepare will prevent you
from submitting comments promptly,
you should advise the OMB Reviewer
and the Agency Liaison Officer of your
intent as early as possible.
ADDRESS: Copies of the proposed report
form, the request for clearance, (S.F 83),
supporting statement, and other
documents submitted to OMB for review
may be obtained from the Agency
Liaison Officer and the OMB Reviewer.
FOR FURTHER INFORMATION CONTACT.
EEOC Agency Liaison Officer Margaret
P Ulmer, Financial and Resource
Management Services, Room 386, 2401 E
Street, NW., Washington, DC 20507"
Telephone (202) 634-1932.

OMB Reviewer: James Mason, Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Room 3208, New Executive Office
Building, Washington, DC 20503;
Telephone (202) 395-6880.

Type of Request: Revision of a
currently approved collection.

Title: Higher Education Staff
Information Report EEO-6.

Frequency of Report: Biennially.
Type of Respondent Business/other

institutions/State or local governments.
Standard Industrial Classification

(SIC) Codes: 822,824,829.
Description of Affected Public:

Institutions of higher education with 15
or more full-time employees.

Responses: 3,000.
Reporting Hours: 12,000.
Federal Costs: $48,000.00.
Applicable Under sec. 3504(h) of Pub.

L. 95-511: Not applicable.
Number of Forms: 1.
Data are used by EEOC in its

compliance, litigation, and conciliation
and voluntary programs activities. Data
are shared with other Federal agencies,
and 25 State and 77 local Fair
Employment Practices Commissions
(FEPC's) in support of their EEO
programs after pledging to abide by
EEO-6 confidentiality restrictions.

Dated: June 29, 1989.
For the Commission.

John Seal,
Management Director. Equal Employment
Opportunity Commission.
[FR Doc. 89-15793 Filed 7-5-89, 8:45 am)

BILLING CODE 6570-06-M

Agency Report Forms Under OMB
Review

AGENCY: Equal Employment Opportunity
Commission.
ACTION: Request for comments.

SUMMARY: Under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35), agencies are required to
submit proposed information collection
requests to OMB for review and
approval and to publish a notice in the
Federal Register notifying the public that
the agency has made such a submission.
The proposed report form under review
is listed below.
DATE: Comments must be received on or
before August 21, 1989. If you anticipate
commenting on a report form, but find
that time to prepare will prevent you
from submitting comments promptly,
you should advise the OMB Reviewer
and the Agency Liaison Officer of your
intent as early as possible.
ADDRESS: Copies of the proposed report
form, the request for clearance, (S.F 83],
supporting statement, and other
documents submitted to OMB for review
may be obtained from the Agency
Liaison Officer and the OMB Reviewer.
FOR FURTHER INFORMATION CONTACT.

EEOC Agency Liaison Officer:
Margaret P Ulmer, Financial and
Resource Management Services, Room
2220, 1801 L Street, NW., Washington,
DC 20507' Telephone (202) 663-4279.

OMBReviewer: Joseph Lackey, Office
of Information and Regulatory Affairs,
Office of Management and Budget 3201,
New Executive Office Building,
Washington, DC 20503; Telephone (202)
395-7316.
Type of Request: Extension (No Change
Title: State and Local Government

Information EEO-4
Form Number: EEOC Form 164
Frequency of Report: Annually for

respondents with 100 or more
employees, a statistical sample of
respondents with 15-99 employees.

Type of Respondent: State and local
governments with 15 or more
employees.

Standard Industrial Classification (SIC)
Code: 911-965

Description of Affected Public: State
and local governments

Responses: 24,100
Reporting Hours: 125,400
Federal Cost: $298,500
Applicable under Sec. 3504(h] of Pub. L

96511: Not applicable
Number of Foims: 1
Abstract-Needs/Users: EEO-4 data are

used by EEOC to investigate charges
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of discrimination against State and
local governments and in EEOC
systemic program decisions. Data are
shared with several Federal
government agencies. Under sec.
709(d) of Title VII of the Civil Rights
Act of 1964, as amended, EEO-4 data
are also shared with approximately 38
State and 102 local FEPC agencies.
Aggregate data are used by
researchers and the general public.
Dated: June 29, 1989.
For the Commission.

John Seal,
Management Director, Equal Employment
Opportunity Commission.
[FR Doc. 89-15794 Filed 7-5-89; 8:45 am]
BILLING CODE 6570-06-M

FEDERAL MARITIME COMMISSION

Agreement(s) Filed
The Federal Maritime Commission

hereby gives notice that the following
agreement(s) has been filed with the
Commission pursuant to section 15 of
the Shipping Act, 1916, and section 5 of
the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street
NW Room 10325. Interested parties
may submit protests or comments on
each agreement to the Secretary,
Federal Martitime Commission,
Washington, DC 20573, within 10 days
after the date of the Federal Register in
which this notice appears. The
requirements for comments and protests
are found in § 560.7 and/or § 572.603 of
Title 46 of the Code of Federal
Regulations. Interested persons should
consult this section before
communicating with the Commission
regarding a pending agreement.

Any person filing a comment or
protest with the Commission shall, at
the same time, deliver a copy of that
document to the person filing the
agreement at the address shown below.

Agreement No.. 224-003155-008.
Title: Port Authority of New York and

New Jersey Terminal Agreement.
Parties: Port Authority of New York

and New Jersey (Port) Maersk Container
Service Company (MCS].

Synopsis: The Agreement amends the
basic lease agreement (Agreement No.
224-003155). The Agreement provides
for MCS's use of Building No. 186, Port
Newark as an equipment maintenance
facility. MCS shall pay the Port an
annual rent of $100,050.00 for the use of
Building No. 186.

By Order of the Federal Maritime
Commission,

Dated: June 29,1989.
Joseph C. Polking,
Secretary.
[FR Doc. 89-15763 Filed 7-5-89: 8:45 aml
BILLING CODE 6730-Dl-M

[Agreement No. 202-010424-018]

United States Atlantic and Gulf
Hispaniola Steamship Freight
Conference; Erratum

Reference is made to the Federal
Register Notice of June 22, 1989, (FR
(26249] Vol. 54, No. 119).

The Synopsis of the subject
Agreement Notice should have also
stated that the proposed modification
further amends the Agreement to permit
the parties to rationalize sailings both
among themselves and with the parties
to Agreement No. 203-010977 the
Hispaniola Discussion Agreement.

By Order of the Federal Maritime
Commission.

Dated: June 29, 1989.

Joseph C. Polking,
Secretary.
[FR Doc. 89-15795 Filed 7-5-89; 8:45 am]
BILLING CODE 6730-01-111

FEDERAL RESERVE SYSTEM

Agency Forms Under Review

June 28, 1989.

Background

Notice is hereby given of final
approval of proposed information
collection(s) by the Board of Governors
of the Federal Reserve System (Board)
under OMB delegated authority, as per 5
CFR 1320.9 (OMB Regulation on
Controlling Paperwork Burdens on the
Public).
FOR FURTHER INFORMATION CONTACT:.

Federal Reserve Board Clearance
Officer-Frederick J. Schroeder-
Division of Research and Statistics,
Board of Governors of the Federal
Reserve System, Washington, DC
20551 (202-452-3822)

OMB Desk Officer-Gary Waxman-
Office of Information and Regulatory
Affairs, Office of Management and
Budget, New Executive Office
Building, Room 3208, Washington, DC
20503 (202-395-7340)

Final Approval Under OMB Delegated
Authority of the Implementation of the
Following Report

Report title: 1989 Survey of Consumer
Finances

Agency form number: FR 3059
OMB Docket Number: 7100-0243

Frequency: One-time
Reporters: Sample of households

nationwide
Annual reporting hours: 3,600
Estimated average time per response: 80

minutes
Estimated number of respondents: 2,700

Small businesses are not affected.
General description of report: This

information collection is voluntary (12
U.S.C. 225a, 1828(c), 1842 and 1843). No
problem of confidentiality arises since
names and other characteristics that
would permit personal identification of
respondents will not be provided to
survey sponsors.

This survey will collect data on the
assets, debts, incomes, work history,
pension rights, use of financial services,
and attitudes of a sample of U.S.
households. It will consist of in-person
interviews from a sample of
approximately 2,700 households.

Board of Governors of the Federal Reserve
System, June 28,1989.
William W. Wiles,
Secretary of the Board.
[FR Doc. 89-15825 Filed 7-5-89; 8:45 am]
BILLING CODE 6210-01-M

Consumer Advisory Council;
Solicitation of Nominations for
Membership

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Solicitation of nominations for
membership on the Board's Consumer
Advisory Council.

SUMMARY: The Board is asking the
public to nominate qualified individuals
for appointment to its Consumer
Advisory Council, which is comprised of
representatives both of consumer and
community interests and of the financial
services industry. New members will be
selected for three-year terms that will
begin in January 1990. The Board
expects to announce the selection of
new members by year-end 1989.
DATE: Nominations should be received
by August 31, 1989.
ADDRESS: Nominations should be
submitted in writing to Dolores S. Smith,
Assistant Director, Division of
Consumer and Community Affairs,
Board of Governors of the Federal
Reserve System, Washington, DC 20551.
Information about nominees will be
available for inspection upon request,
except as provided in the Board's Rules
Regarding Availability of Information
(12 CFR 262.6(a)).
FOR FURTHER INFORMATION CONTACT:.
Bedelia Calhoun, Staff Specialist,
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Division of Consumer and Community
Affairs, (202) 452-2412; or for
Telecommunications Device for the Deaf
(TDD) users only, Earnestine Hill or
Dorothea Thompson (202) 452-3544;
Board of Governors of the Federal
Reserve System, Washington, DC 20551.
SUPPLEMENTARY INFORMATION. The
Consumer Advisory Council was
established in 1976 at the direction of
Congress to advise the Federal Reserve
Board on the exercise of its duties under
the Consumer Credit Protection Act and
on other consumer-related matters. The
Council by law represents the interests
both of consumers and of the financial
community. Members serve three-year
terms that are staggered to provide the
Council with continuity.

New members will be selected this
year for terms beginning January 1, 1990,
to replace members whose terms expire
this year. The Board invites nominations
in all categories, but is particularly
interested in receiving nominations of
persons from consumer advocacy
groups, community organizations, state
and local government offices, and the
academic community who are familiar
with current issues m the area of
consumer credit and other consumer
financial services.

Nominations should include the
address and telephone number of the
nominee information about past and
present positions held, and a description
of special knowledge, interests or
experience related to consumer credit or
other consumer financial services.
Individuals may nominate themselves as
well as other candidates. In making the
appointments, the Board will seek to
complement the qualifications of
continuing Council members in terms of
affiliation and geographic
representation, and to ensure the
representation of women and minority
groups. The Board expects to announce
its selection of new members by year-
end.

The Council meets in Washington, DC
three times a year for one and a half
days. Council members receive $100 per
day for participating in meetings and for
travel time. The Board also pays travel
expenses.

The names and affiliations of current
Council members (and the expiration
date of each term of office] are listed
below:

Members whose terms expire in 1989

Judith N. Brown, President, Judith N.
Brown Associates, Edina, Minnesota,
December 1989

Richard B. Doby, Financial Services
Consultant, Denver, Colorado,
December 1989

Richard H. Fink, Executive Vice
President, University Advancement
and Planning, George Mason
University, Fairfax, Virginia,
December 1989

Stephen Gardner, Assisting Attorney
General, Consumer Protection
Division, State of Texas, Dallas,
Texas, December 1989

Elena Hanggi, Director, Institute for
Social Justice, Little Rock, Arkansas,
December 1989

Ramon E. Johnson, Professor of Finance,
College of Business and Graduate
School of Business, University of
Utah, Salt Lake City, Utah, December
1989

Richard L.D. Morse, Professor of Family
Economics, Kansas State University,
Manhattan, Kansas, December 1989

Members Whose Terms Continue Thru
1990 and 1991
William Odom, Chairman & Chief

Executive Officer, Ford Motor Credit
Company, Dearborn, Michigan,
December 1990

Naomi Albanese, Former Professor of
Home Economics, University of North
Carolina, Greensboro, North Carolina,
December 1990

George H. Braasch, Assistant General
Counsel, Sears, Roebuck and
Company, Chicago, Illinois, December
1991

Cliff E. Cook, Compliance Officer, Puget
Sound Bank, Tacoma, Washington,
December 1991

William C. Dunkelberg, Dean, School of
Business & Management, Temple
Umversity, Philadelphia,
Pennsylvania, December 1991

James Fletcher, President & Director,
South Shore Bank Chicago, Chicago,
Illinois, December 1991

James W Head, Executive Director &
Attorney, National Economic
Development and Law Center,
Berkeley, California, December 1991

Robert A. Hess, President, Wright
Patman Congressional Federal Credit
Union, U.S. House of Representatives,
Washington DC, December 1990

Jerry D. Craft, Senior Vice President,
First National Bank of Atlanta,
Atlanta, Georgia, December 1990

Betty Tom Chu, Chairman, Trust Savings
Bank, Arcadia, California, December
1990

Donald C. Day, President, New England
Securities Corp., Boston,
Massachusetts, December 1990

R.B. (Joe] Dean, Jr., Administrator,
Community and Consumer Affairs,
South Carolina National Bank,
Columbia, South Carolina, December
1991

Sandra Phillips, Executive Director,
Pittsburgh Partnership for

Neighborhood Development,
Pittsburgh, Pennsylvania, December
1990

Vincent P Quayle, Director. St.
Ambrose Housing Aid Center,
Baltimore, Maryland, December 1991

Clifford N. Rosenthal, Executive
Director, National Federation of
Community Development Credit
Unions, New York, New York,
December 1991

Alan M. Silberstein, Senior Vice
President, Chemical Bank, New York,
New York, December 1991

Barbara Kaufman, Co-Director, KCBS
Call for Action, San Francisco,
California, December 1991

A.J. (Jack) King, Chairman & Chief
Executive Officer, Valley Bank of
Kalispell, Kalispell, Montana,
December 1990

Michelle Meier, Counsel for Government
Affairs, Consumers Union of U.S., Inc.,
Washington,. DC, December 1991

Linda K. Page, Director, Ohio
Department of Commerce, Columbus,
Ohio, December 1991

Ralph E. Spurgin, President, Limited
Credit Services, Inc., Columbus, Ohio,
December 1990

David B. Ward, Senior Vice President,
Government Relations Department,
Beneficial Management Corporation,
Peapack, New Jersey, December 1991

Lawrence Winthrop, President,
Consumer Credit Counseling Service
of Oregon, Portland, Oregon,
December 1990
Board of Governors of the Federal Reserve

System, June 29,1989.
William W. Wiles,
Secretary to the Board.
[FR Doc. 89-15821 Filed 7-5-89; 8:45 am]
BILLING CODE 6210-01-M

Change in Bank Control Notice;
Acquisition of Shares of Banks or
Bank Holding Companies

The notificant listed below has
applied under the change in Bank
Control Act (12 U.S.C. 1817 (j)) and
§ 225.41 of the Board's Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on notices are set
forth in paragraph 7 of the Act (12 U.S.C.
1817 (j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
notices have been accepted for
processing, they will also be available
for inspection at the offices of the Board
of Governors. Interested persons may
express their views in writing to the
Reserve Bank indicated for that notice
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or to the offices of the Board of
Governors. Comments must be received
not later than July 20, 1989.

A. Federal Reserve Bank of Kansas
City (Thomas M. Hoenig, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. Don Dennis, Grady, Oklahoma; to
acquire an additional 0.60 percent of the
voting shares of Citizens Commerce
Corporation, Ardmore, Oklahoma, for a
cumulative total of 10.49 percent and
thereby indirectly acquire Citizens
National Bank of Ardmore, Ardmore,
Oklahoma.

Board of Governors of the Federal Reserve
System, June 29,1989.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 89-15822 Filed 7-6-89: 8:45 am]
BILLING COo 6210-01-M

Erie Bankshares, Inc., Formation of,
Acquisition by, or Merger of Bank
Holding Companies; and Acquisition of
Nonbanking Company,

The company listed in this notice has
applied under § 225.14 of the Board's
Regulation Y (12 CFR 225.14) for the
Board's approval under section 3 of the
Bank Holding Company Act (12 U.S.C.
1842] to become a bank holding
company or to acquire voting securities
of a bank or bank holding company. The
listed company has also applied under
§ 225.23(a)(2) of Regulation Y (12 CFR
225.23(a)(2)) for the Board's approval
under section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and section 225.21(a) of
Regulation Y (12 CFR 225.21(a)) to
acquire or control voting securities or
assets of a company engaged m a
nonbanking activity that is listed in
§ 225.25 of Regulation Y as closely
related to banking and permissible for
bank holding companies, or to engage in
such an activity. Unless otherwise
noted, these activities will be conducted
throughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can "reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,

conflicts of interests, or unsound
banking practices. Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Comments regarding the application
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than July 20, 1989.

A. Federal Reserve Bank of Kansas
City (Thomas M. Hoenig, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. Erie Bankshares, Inc., Erie, Kansas;
to merge with Chetopa State
Bancshares, Inc., Chetopa, Kansas, and
thereby indirectly acquire Chetopa State
Bank and Trust Company, Chetopa,
Kansas; First Neodesha Bancshares,
Inc., Neodesha, Kansas, and thereby
indirectly acquire First Neodesha Bank,
Neodesha, Kansas; and Neosho County
Bancshares, Inc., Chanute, Kansas, and
thereby indirectly acquire Bank of
Commerce, Chanute, Kansas.

In connection with this application,
Applicant also proposes to engage
directly and through the acquired banks
in credit-related insurance pursuant to
§ 225.25(b)(8](i) of the Board's
Regulation Y

Board of Governors of the Federal Reserve
System, June 29,1989.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 89-15823 Filed 7-5-89; 8:45 am]
BILLING CODE 6210-1-M

First Community Bancshares, Inc., et
al., Formations of; Acquisitions by; and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied for the Board's approval
under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842) and
§ 225.14 of the Board's Regulation Y (12
CFR 225.14) to become a bank holding
company or to acquire a bank or bank
holding company."rhe factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may

express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why a
written presentation would not suffice in
lieu of a hearing, identifying specifically
any questions of fact that are in dispute
and summarizing the evidence that
would be presented at a hearing.

Unless otherwise noted, comments
regarding each of these applications
must be received not later than July 26,
1989.

A. Federal Reserve Bank of Richmond
(Lloyd W Bostian, Jr., Vice President)
701 East Byrd Street, Richmond, Virginia
23261:

1. First Community Bancshares, Inc.,
Princeton, West Virginia; to acquire 100
percent of the voting shares of C.R.N.B.
Shares, Inc., Richwood, West Virginia,
and thereby indirectly acquire Cherry
River National Bank, Richwood, West
Virginia. Comments on this application
must be received by July 20, 1989.

B. Federal Reserve Bank of Chicago
(David S. Epstein, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690:

1. First Marengo Financial Corp.,
Marengo, Illinois; to become a bank
holding company by acquiring 100
percent of the voting shares of First
National Bank in Marengo, Marengo,
Illinois.

C. Federal Reserve Bank of Kansas
City (Thomas M. Hoenig, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. Crosspwhite Bankshares, Inc.,
Denver, Colorado; to become a bank
holding company by acquiring 100
percent of the voting shares of The
Rocky Ford National Bank, Rocky Ford,
Colorado. Comments on this application
must be received by July 20, 1989.

D. Federal Reserve Bank of Dallas (W
Arthur Tribble, Vice President) 400
South Akard Street, Dallas, Texas 75222:

1. Probancshares, Inc., Houston,
Texas; to become a bank holding
company by acquiring 97.9 percent of
the voting shares of Woodlands Capital
Corporation, Wilmington, Delaware, and
thereby indirectly acquired Probank,
National Association, The Woodlands,
Texas.

2. Woodlands Capital Corporation,
Wilmington, Delaware; to become a
bank holding company by acquiring 97.9
percent of the voting shares of Probank,
Natioanl Association, The Woodlands,
Texas.
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The Board of Governors of the Federal
Reserve System, June 29,1989.
Jennifer 1. Johnson,
Associate Secretary of the Board.
[FR Doc. 89-15824 Filed 7-5-89; 8:45 am]
BILLING CODE 6210-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health;
Statement of Organization, Functions
and Delegations of Authority

Part H, Chapter HN (National
Institutes of Health) of the Statement of
Organization, Functions and Delegations
of Authority of the Department of
Health and Human Services (40 FR
22859, May 27 1974, as amended most
recently at 54 FR 5682, February 6, 1989),
is amended to reflect the following
changes within the National Institutes of
Health effective October 1, 1989: (1)
Abolish the Office of Human Genome
Research (HNAB) within the 'Office of
the Director, NIH; and (2] establish the
National Center for Human Genome
Research (HN3). These changes will
more properly reflect the high priority
placed on mapping and sequencing
complex genomes and the expansion of
the genome research effort.

Section HN-B, Organization and
Functians, is amended as follows
effective October 1, 1989:

(1) Under the heading Office of the
Director (HNA), delete the title and
statement for the Office of Human
Genome Research (HNAB) in their
entirety.

(2) After the statement for the Clinical
Center (HNJ), insert the following:

National Center for Human Genome
Research (HN3). (1) Advises the
Director, NIH, and senior staff on all
aspects of genomic analysis; (2)
coordinates the integration, review, and
planning of genomic analysis research;
(3) formulates research goals and long-
range plans with the guidance of the
NIH Program Advisory Committee on
Complex Genomes; (4) serves as a focal
point on genomic analysis research
within NiH, other components of the
Public Health Service, and other Federal
agencies (e.g., DOE and NSF); (5)
fosters, conducts, supports, and
administers research and research
training programs directed at promoting
the growth and quality of research
related to mapping and sequencing of
complex genomes through: (a) Research
grants, contracts, and cooperative
agreements to institutions and
individuals; (b) individual and
institutional research training awards;

(c) promotion of closer interaction with
other bases of genomic analysis
research; and (d) collection and
dissemination of research findings. in
these areas; (6) develops plans for the
centralized, systematic, targeted effort
to create detailed maps of the genomes
of organisms; (7) establishes research
goals and criteria for review or progress
in meeting those goals; (8) sponsors
scientific meetings and symposia to
promote progress through information
sharing; and (9) fosters national and
international information exchange with
industry and academia concerning
research on complex genomes.

This reorganization is effective
October 1, 1989.

Date: June 22, 1989.
Lowus W. Sullivan,
Secretory.
[FR Doc. 89-15787 Filed 7-5-89; 8:45 am]
BILLING CODE 4140-O1-U

Centers for Disease Control

Human Neurobehavloral Effects of
Combination Chemical Exposures;
Meeting Change

This notice announces a change in the
telephone number for the contact person
for a previously announced meeting.
Federal Register Citation of Previous

Announcement: 54 FR 24595, June 8,
1989.

Previously Announced Date and Time of
the Meeting: July 7 1989 9:00 a.m.-5:00
p.m.

Previously Announced Telephone
Number: Commercial: (513) 553--8383

Change in the Telephone Number:
Commerical: (513) 553-8383
Dated: June 26, 1989.

Elvin Hilyer,
Associate Director for Policy Coordination,
Centers for Disease Control.
[FR Doc. 89-15817 Filed 7-5-89; 8:45am]
BILLING CODE 4160-19-M

Food and Drug Administration

[Docket No. 88N-00971

Revised Chapter in Regulatory
Procedures Manual; Perishable Foods
Sampled by the Food and Drug
Administration; Reannouncement of
Availability

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is reannouncing
availability of revised Regulatory

Procedures Manual (RPM) Chapter 9-73,
previously titled "Perishable Foods,
Including Fresh Fish and Seafood and
Fresh Produce. It is now titled
"Perishable Foods Sampled by the Food
and Drug Administration. The
availability of the RPM Chapter was
previously announced, but
implementation was subsequently
postponed until further notice because
of concerns about the impact of these
revised procedures. The revised chapter
9-73 now available continues to provide
FDA districts with guidance for uniform
handling of sampled imported
perishable food but has been modified
to reflect recent court decisions affecting
all types of guidance issued by the
agency. The title has also been changed
to distinguish between the past and the
current version of the document.

EFFECTIVE DATE: Revised RPM Chapter
9-73 will be effective on September 5,
1989.

ADDRESSES: Submit written requests for
single copies of Regulatory Procedures
Manual Chapter 9-73 "Perishable Foods
Sampled by the Food and Drug
Administration" to: Office of Regulatory
Affairs, Import Operations Branch
(HFC-131), Food and Drug
Adminstration, 5600 Fishers Lane,
Rockville, MD 20857 301-443-6553.
Requests should be identified with the
docket number found in brackets in the

,heading of this document. Send two self-
addressed adhesive labels to assist in
processing your request. Regulatory
Procedures Manual Chapter 9-73
"Perishable Food Sampled by the Food
and Drug Administration" is available
for public examination in the Dockets
Management Branch (HFA-305), Food
and Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857-1700,
between 9 a.m. and 4 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT:
Marvin Blumberg, Office of Regulatory
Affairs (HFC-131), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857 301-443-6553.

SUPPLEMENTARY INFORMATION: In the
Federal Register of July 29, 1988 (53 FR
28699), FDA announced the availability
of revised Regulatory Procedures
Manual Chapter 9-73. However, because
of concerns about the impact of these
revised procedures, in the Federal
Register of November 4, 1988 (53 FR
44671), FDA announced that the
effective date of the revised chapter had
been delayed until further notice.

FDA is again announcing the
availability of revised Chapter 9-73. The
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version of the document now being
made available includes some
additional revisions to reflect recent
court decisions that affect all guidance
made available by the agency.

FDA s regulations (21 CFR 1.90)
require that imported products, once
sampled, be held pending FDA release.
Experience shows that importers can
temporarily maintain control of FDA-
sampled perishable foods without
spoilage and that many FDA sample
analyses can be completed within 24 to
32 hours of sample collection. Sampled
shipments can be controlled by
importers either at the point of entry, or
the shipments may proceed intact to
some inland point where the shipments
would be held. A temporary delay in
final distribution of FDA-sampled lots
increases the likelihood that any
violative shipments will not reach
consumers.

Revised RPM Chapter 9-73 advises
that FDA has modified the Notice of
Sampling involving shipments of
perishable food products that are not
suspected to be violative, to advise
importers that distribution of these FDA-
sampled shipments prior to 5 p.m. of the
day following sample collection will
warrant assessment of damages of up to
three times the value of the
merchandise. FDA will attempt to
complete analysis and notify an
importer of the results by 5 p.m. on the
day following sample collection. Where
nonsuspect shipments, controlled for the
prescribed period, are subsequently
found violative, districts are advised
that they may recommend mitigation of
damages.

In revising RPM Chapter 9-73, FDA
concluded that it is no longer necessary
to require a written agreement by
importers that they will retrieve
shipments later found violative by FDA
analyses. In all cases, redelivery bonds
remain in force until shipments are
formally released. FDA may recommend
to the U.S. Customs Service that
liquidated damages of three times the
value of unrecovered products be
assessed when a shipment is found
violative, and redelivery is necessary. In
addition, other regulatory action may be
initiated by FDA to remove from
commercial distributfon any violative
products that have been distributed.

Dated: May 31, 1989.
John M. Taylor,
Associate Comlnssioner for Regulatory
Affairs.

[FR Doc. 89-15851 Filed 7-5-89:8:45 aml
BILLING CODE 4160-01-M

Health Care Financing Administration

Statement of Organization, Functions,
and Delegations of Authority

Part F of the Statement of
Organization, Functions, and
Delegations of Authority for the
Department of Health and Human
Services, Health Care Financing
Administration (HCFA), Federal
Register, Vol. 51, No. 191, pp. 35288-
35291, dated Thursday, October 2, 1986;
Vol. 52, No. 91, pp. 17832-17833, dated
Tuesday, May 12, 1987- Vol. 52, No. 163,
pp. 31818-31819, dated Monday, August
24, 1987" Vol. 53, No. 53, p. 8977 dated
Friday, March 18, 1988; and Vol. 53, No.
150, pp. 29382-29383, dated Thursday,
August 4, 1988) is amended to indicate a
reorganization within the Bureau of
Data Management and Strategy (BDMS)
in the Office of the Associate
Administrator for Management. The
reorganization changes the
organizational and functional alignment
of each of BDMS' four offices: The
Office of Information Resources
Management (OIRM), the Office of
Health Program Systems (OHPS}, the
Office of Statistics and Data
Management (OSDM), and Office of
Computer Operations (OCO). The
changes consolidate the data
administration function and the
planning and support activities for the
Project to Redesign Information Systems
Management (PRISM) in OIRM. This
was accomplished by abolishing the
Data Administration Branch in the
Division of Statistical Analysis, OSDM
and transferring the function to the Data
Administration Staff in OIRM. The
PRISM Redesign Staff in OHPS is
abolished and its functions transferred
to the new Division of PRISM Redesign
in OIRM. In addition, the Technical
Research and Planning Staff is
established in OCO, and there is a
minor realignment of data center
functions in OCO's subordinate
components. Although several
organizations in BDMS are unchanged,
the entire set of BDMS functional
statements are being republished to
facilitate the amendment of Part F of
the Department statement.

The specific amendments to Part F
are described below:

Section FH.10.D., Bureau of Data
Management and Strategy (FHE)
(Organization)

The Bureau of Data Management and
Strategy (BDMS), under the leadership
of the Director, BDMS, is comprised of
the following organizational
components:

1. Office of Information Resources
Management (FHE1)

2. Office of Computer Operations
(FHE6)

3. Office of Statistics and Data
Management (FHE7)

4. Office of Health Program Sy~tems
(FHE8)

Section FH.20.D., Bureau of Data
Management and Strategy (FHE)
(Functions), is deleted in its entirety and
replaced by a new set of functional
statements for the Bureau and its
subordinate components. The Bureau
title, functional statement, and
administrative code remain unchanged:
however, they are being republished in
order to keep all of the Bureau's
functional statements together in the
Federal Register.

The new Section FH.20.D reads as
follows:

D. Bureau of Data Management and
Strategy (FHE)

Manages statistical data systems on
HCFA programs to support program
decisions by various HCFA components.
Provides mathematical and statistical
programming required to answer
research inquiries. Develops and
coordinates statistical and information
policy. Coordinates the development of
HCFA information policy as it relates to
HCFA s long-range information plans
with non-Federal segments of the health
care industry. Develops common coding
standards and quality assurance
monitoring mechanisms. Provides
technital information planning and
developmental review of HCFA data
collection initiatives. Coordinates the
development of special purpose
statistical data bases required for
assessing the impact of proposals which
change health care financing programs,
special research and evaluation studies,
and general data dissemination. Designs
and develops the production of periodic
statistical tabulations to assess the
characteristics of HCFA beneficiaries
and the utilization and cost of program
benefits. Provides direction for the
nationwide operation of a centralized
automated data processing (ADP) and
telecommunications facility for HCFA
including systems analysis,
programming, computer operations, and
data transmission. Establishes and
maintains computerized records
supporting HCFA programs including
records for determining entitlement to
the utilization of Medicare benefits and
program management records that
facilitate the administration of HCFA
programs. Negotiates and administers
agreements and provides ADP liaison
between HCFA users, the Social
Security Administration, and other
external organizations for the provision
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of ADP capacity and support services.
Develops, coordinates, and directs the
HCFA ADP Systems Security Program
including its application to Medicare
contractors, in accordance with the
Office of Management and Budget,
General Services Administration, and
Department of Health and Human
Services guidelines.

1. Office of Information Resources
Management (FHEI)

Serves as the focal point for the
planning of HCFA's information
systems, information resources
management (IRM), data administration,
and activities under the Project to
Redesign Information Systems
Management (PRISM). Develops and
assures compliance with HCFA's long
and short range information plans and
processes. Determines and assures
compliance with internal HCFA IRM
policies and procedures including
information systems planning, systems
approval, and security. Provides
systematic identification, assessment,
and certification of new, revised, or
existing HCFA information systems and
processes in accordance with
departmental, other higher monitoring
authorities, and with HCFA policies,
standards, and information plans.
Develops and maintains an inventory of
HCFA's information systems.
Coordinates and provides liaison on
policy and planning for information
systems within HCFA and between
HCFA and other governmental agencies
and nongovernmental groups. Develops,
implements, and maintains a HCFA-
wide IRM financial management
program to fund and support IRM
operation and information systems
development activities. Formulates and
executes the HCFA IRM common
expense budget and Information
Technology System plan and budget in
conjunction with Agency-wide
budgetary submissions to the
Department. Administers the HCFA
ADP workload management program to
monitor selected system-related
activities. Performs the Agency-wide
ADP resource management function to
assess and monitor ADP resource
utilization. Develops, coordinates, and
directs the HCFA ADP Systems Security
Program to ensure the protection of
HCFA systems and ADP equipment.
Negotiates and administers agreements
and provides liaison between HCFA, the
Social Security Administration, and
other external organizations for the
provision of ADP support services.
Develops and coordinates HCFA's
participation in the Federal Information
Processing Standards Program.
Develops policies, procedures, and

guidelines relating to the IRM aspects of
data adnunistration. Directs the
management and monitoring of data
exchange, privacy, data dictionary,
systems interface, and data base
support activities. Designs, evaluates,
and conducts analyses related to data
administration and data base
management improvement projects.
Establishes and maintains a data library
and an inventory of HCFA data bases.
Plans, designs, and develops the Data
Base Integration Program. Directs and
coordinates implementation of PRISM,
including all contractor support
activities.

a. IRM Planning Staff (FHEI-1)
Formulates and assures compliance

with HCFA's Information Resources
Managemennit (IRM) Plan and
associated long-range and short-range
IRM plans. Develops and assures
compliance with HCFA's IRM policies.
Formulates the HCFA information
technology system 5-year plan and
budget in conjunction with the Agency's
budget submissions to the Department
Develops HCFA's annual ADP spending
plan. Develops, implements, and
maintains the systems required to
monitor the progress of selected bureau
projects. Coordinates and provides
liaison on information systems policy
and planning within HCFA (including
regional offices) and between HCFA
and other governmental agencies.
Provides systematic identification,
assessment, and certification of new,
revised, or existing HCFA information
systems and processes in accordance
with departmental, other higher
monitoring authorities, and HCFA
policies, standards, and information
plans.

b. ADP Resources Staff (FHE1-2)

Develops, implements, and maintains
a HCFA-wide financial management
program to fund and support
information resources management
(IRM) operations and information
systems development activities. Plans,
budgets. and controls the acquisition
and contractual procurement of all
HCFA equipment and related ADP
services. Formulates and executes the
HCFA ADP common expense budget
and executes the information technology
system budget. Develops, implements,
and maintains the HCFA ADP workload
management program to monitor
selected system-related activities.
Performs an Agency-wide resource
accounting function to assess and
monitor ADP resource utilization.
Develops, coordinates, and directs the
HCFA ADP Systems Security Program to
ensure that adequate safeguards are in

place to protect HCFA systems and ADP
equipment. Negotiates and administers
agreements and provides ADP liaison
between HCFA users, the Social
Security Administration, and other
external organizations for the provision
of ADP capacity and support services.
Develops and coordinates HCFA's
participation in the Federal Information
Processing Standards Program, including
the promulgation of Agency ADP
standards and review of externally
developed standards. Provides staff
support to the bureau director in her/his
role as the individual authorized to
initiate ADP procurement actions and
administers HCFA's ADP Contract
Administration Program.

c. Data Administration Staff (FHE1-3)

Develops and implements policies,
standards, performance requirements,
and guidelines for data administration
activities. Directs the management/
control of data exchange, access, data
dictionary, systems interface, and data
base support initiatives. Develops and
implements the HCFA data dictionary in
accordance with data administration
policies, goals, and objectives. Designs,
evaluates, conducts analyses, and
provides support services related to
data administration and data base
management improvement projects.
Maintains an inventory of HCFA data
bases and provides guidelines for their
access. Plans, design, develops, and
implements the Data Base Integration
Program. Directs the establishment,
issuance, and enforcement of standards
for data definition and record data base
design. Develops and implements plans
and policies for the classification,
standardization-, identification,
development, and administration of data
to meet HCFA's information
requirements. Develops and conducts
programs to promote data sharing
among HCFA components and between
HCFA and other organizations.
Develops and maintains a strategy and
plan for applying data planning and
management techniques to support the
redesign and functiomng of Agency
systems. Provides staff support to the
Information Strategy Council.
Determines and ensures compliance
with policies and procedures regarding
implementation of the Privacy Act and
the Freedom of Information Act and
responds to related external requests.
Provides external liaison on data
administration issues. Directs contractor
support for data administration.

d. Division of PRISM Rediesign (FHElI)

Plans, organizes, coordinates, and
controls the activities required to assure
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the timely, accurate, cost-effective, and
successful completion of the Health
Insurance/Supplementary Medical
Insurance (HI/SMI), Medicare/Medicaid
Decision Support System (MMDSS),
Program Management (PM), and
Administrative Logical Application
Groups (LAGs) related to the
development, conversion, and
implementation of the Project to
Redesign Information Systems
Management (PRISM). Advises HCFA
managers in the preparation of short,
intermediate, and long range plans for
the improvement of HCFA information
systems. Keeps informed of
organizational, legislative,
administrative, and technological
changes that affect the PRISM LAG
processes which impact upon future
planning. Works continuously with the
appropriate levels of management and
with BDMS staff to provide liaison and
assistance with respect to Agency-wide
planning and participates in planning
activities to ensure that the Agency's
ADP systems meet the needs of the user
community for high quality, reliable
data. Develops and designs methods
and processes which assure the quality
of the enhancements to existing systems
and the development of new systsms for
PRISM LAGs. Plans and conducts
comprehensive analyses of complex and
diversified areas such as systems
analysis and design methodologies,
computer programming methods and
techniques, softwear testing, validation,
systems acceptance, ADP
telecommunications resources
configuration, and data base security
and integrity. Develops ADP systems
quality assurance and software testing
standards and guidelines for the
Agency's ADP systems which ensure
that they meet the requirements of the
Agency components and support
Agency goals and oblectives. Plans the
integration and validation of the current
and future development of all PRISM
LAG systems. Formulates contracting
strategies and prepares procurement
packages for major contractual
agreements to support the PRISM
systems design, development, and
implementation. Coordinates project
management for long-range system
design plans.

2. Office of Computer Operations
(FHE6)

Directs the management, selection,
acquisition, operation, maintenance of,
and establishes workload planning and
controls for HCFA s automated data
processing (ADP) and data
communications (DC) facilities and
equipment including mainframe
computers, minicomputers,

microcomputer and word processing
equipment, associated vendor supplied
software, and ADP training (hereafter
referred to as ADP). Serves as the
project office for the Facility
Management Contract. Establishes
Agency minicomputer standards for
hardware/software and authorizes
exceptions to established hardware and
software standards. Assesses new
technology, determines HCFA's
programmatic requirements, and
develops plans to meet HCFA's needs.
Provides technical assistance and
consultation to all HCFA components
regarding solutions to ADP equipment
and support software problems
including system design, selection,
procurement, technical evaluation,
security, utilization, and operations.
Controls ADP resources including cost
estimates; planning and scheduling of
expenditures; and inventory, purchase,
lease, and maintenance of ADP
hardware, software, and services.
Provides technical review and serves as
the Agency's final technical authority
for the approval of the purchase, lease,
and maintenance for all ADP equipment
and systems throughout HCFA.
Develops budget estimates and spending
plans for activities managed by the
office including those with Agency-wide
scope in conjunction with the Agency
budget process administered by the
Office of Budget and Administration.
Manages the ADP resource planning
function to ensure the availability of
HCFA Data Center resources for
managing the Project to Redesign
Information Systems Mangement
(PRISM). Provides technical evaluation
and liaison to the Department and other
Federal agencies related to ADP
procurement actions. Provides analyses,
installation, modification, and
maintenance of operating systems,
microcomputers and minicomputers, and
DC systems software for all HCFA
components. Manages systems software
and software products including data
base management systems, graphics,
program generators and statistical
analysis packages, personal computer
packages, and office automation
systems. Monitors ADP equipment
utilization capacity and performance
and makes available the necessary
reports for all levels of management.
Responsible for all long-term technical
and operational capacity planning for
solutions to HCFA s ADP mission needs
and requirements. Advises the bureau
and HCFA executive staff on ADP
issues and concerns and represents
HCFA in dealings with Federal and non-
Federal agencies and organizations on
the Agency-wide range of the office's

functions including vendor supplied
software, hardware systems plans, and
ADP acquisition and utilization.

a. Technical Research and Planning
Staff (FHE61)

Advises the Director, Office of
Computer Operations, and executives
throughout HCFA components of the
impact in the HCFA Data Center (HDC)
of program management activities
including new requirements, growth,
and new technology. Plans, organizes
and directs the acquisition of ADP/DC
hardware and software within HCFA.
Plans, organizes, coordinates, and
controls activities required to maintain a
contingency and disaster recovery plan
for the HDC. Performs technical
assessments of new products, conducts
independent evaluations, and acts as
liaison for all beta testing. Conducts
comprehensive impact analyses on
network planning and design to ensure
continuity in support of the total HCFA
user community. Conducts studies to
determine and define communications
network user requirements. Tests and
evaluates state of the art systems
software for planning and development.
Serves as the Agency representative and
inter- and intra-Department liaison for
technology changes in the total ADP
environment. Serves as principal focus
and coordinator for major system
designs resulting from new technology
(e.g. PRISM) or significant legislation
(e.g. Catastrophic Coverage).

b. Division of Computer and
Communications Services (FHE61)

Manages, operates, and maintains
HCFA's Data Center (HDC) and data
communication (DC) facilities.
Establishes workload planning and
controls and schedules work to be
processed. Directs and.manages the
Agency-wide installations/relocations
of ADP/DC equipment. Manages,
evaluates, installs, and maintains HDC
operating systems software and
software products. Analyzes, evaluates,
implements, modifies as necessary, and
maintains data base management
systems (DBMS). Provides direct
interface with vendors and
communication carriers for ordering and
installing DC facilities. Conducts studies
to determine communications network
user requirements and provides
technical advice and consultation to the
user community.

c. Division of User Services and Support
(FHE62)

Serves as the principal focal point for
coordinating matters relating to the
acquisition of end user ADP hardware
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and software with in HCFA. Develops
and manages the HCFA/wide
chargeback system for HCFA Data
Center (HDC) users for determining
and/or recommending the allocation of
HDC resources within the user
community. Manages and operates an
Information Center to provide Agency-
wide training and technical assistance
for user of the HDC.

3. Office of Statistics and Data
lanagement (FHE7)
Develops and implements plans and

policies for the identification,
classification coding, standardization,
development, and security of data,
procedures, and standards to meet
HCFA's information requirements.
Develops and maintains the Agency
program information strategy and plan
for applying data planning and
management techniques to support the
redesign and functioning of Agency
systems. Designs, implements,
maintains, and ensures the continuing
operation of current and revised
national health care information and
program design support systems.
Extracts health care data necessary to
support HCFA activities and HCFA, the
Social Security Administration, and
other health-related sources using large-
scale computer systems and/or personal
computers, as necessary. Provides
sophisticated computational and
statistical services, mathematical
modeling, simulations, systems analysis,
and statistical programming. Designs
information systems, data bases, and
software applications for research and
development. Conducts special purpose
information retrieval and processing
activities in support of projects
undertaken by HCFA. Develops
programs to array data in accordance
with general specifications developed
within HCFA. Develops standards for
and monitors the quality of program
management and statistical data.
Develops policy and procedures
concerning the release of program data.
Provides direction to HCFA staff, other
agencies, and the private sector on the
implementation and administration of
these policies. Coordinates and provides
liaison on data standards activities, the
release of data, matters dealing with
program data confidentiality, and
research plans within HCFA and
between HCFA and other governmental
agencies and non-governmental groups.
Coordinates and provides liaison with
HCFA s Privacy Officer and Freedom of
Information Officer on all matters
pertaining to the Privacy Act or the
Freedom of Information Act. Serves as
the focal point for the planning and
evaluation of HCFA's data standards

development. Disseminates statistical
data, estimates, analyses, and other
information on health-related programs
in response to questions from
legislators, program administrators,
policymakers, researchers, and health
planners in the public and private
sectors. Screens, evaluates, and
responds to requests for publicly
available data including developing
guidelines and initiating data release
agreements. Prepares statistical reports
for external publications and
management reports on HCFA programs
and related areas. Provides support for
program analysis, policy development,
and epidemiological research for the
Federal and Stage Renal Disease (ESRD)
Program and disseminates ESRD
program information in publications,
management reports, and responses to
ad hoc requests.

a. Division of Data Development
(FHE71)

Designs, implements, maintains, and
ensures the continuing operation of
national health care information and
decision support systems. Extracts
health care data necessary to support
HCFA activities from HCFA
components, the Social Security
Administration, and other health-related
sources using large-scale computer
systems and/or personal computers, as
necessary. Develops programs to array
data in accordance with general
specifications developed within HCFA.
Develops and maintains file
management systems, data storage
techniques, file documentation libraries,
and information retrieval systems.
Ensures the quality and integrity of
program statistical data by advising and
consulting on data collection policy and
procedures, forms designs, and forms
clearance with other HCFA components
requiring program data. Arranges for
necessary revisions in source records
due to legislation or changes in
administrative operations.
b. Division of Information Analysis
(FHE73)

Disseminates statistical data,
estimates, analyses, and related
information on health-related programs
in response to questions from
legislators, program administrators,
policymakers, reseachers, and health
planners in the public and private
sectors. Maintains a data library
including publications, computer output,
microfilm, and machine-readable data
files. Designs and maintains data
systems for the analysis and
dissemination of program data. Prepares
statistical reports for external
publications and management reports

on HCFA programs and related areas.
Provides support for program analysis,
policy development, and
epidemiological research for the Federal
End Stage Renal Disease (ESRD)
Program and disseminates ESRD
program information in publications,
management reports, and responses to
ad hoc requests.

c. Division of Data Documentation and
Release (FHE75)

Develops policy to measure the
quality of data to improve the efficiency
and effectiveness of information
management in HCFA. Develops and
implements procedures to ensure the
integrity and proper usage of statistical
data. Develops, maintains, and
coordinates documentation on the
sources, uses, and data limitations on
files produced from HCFA statistical
systems. Participates in the development
and establishment of data standards
used for areas such as uniform billing,
uniform reporting, and uniform coding
systems. Develops, maintains, and
coordinates the publication and
dissemination of manuals such as the
Statistical Files Manual and HCFA Data
Profiles to inform other government
agencies and non-government
organizations of the data maintained in
HCFA's statistical systems. Provides
advice and consultation on the
availability and use of HCFA's data.
Develops and implements data release
policies and costing methodologies to be
used when releasing information to the
public. Develops policy and procedures
concerning the release of program data.
Develops and implements
confidentiality policies applying to the
generation, collection, analysis,
interpretation, and release of Medicare
program and enrollment data.
Coordinates with HCFA's Privacy
Officer and Freedom of Information
Officer in developing and applying
Privacy Act and Freedom of Information
Act policies and procedures to HCFA
program data released to other Federal
components, research organizations,
HCFA contractors, and the public.

d. Division of Statistical Analysis
(FHE76)

Performs the planning, organizing, and
coordinating of activities required to
build and control HCFA's program data
needs. Plans, organizes, coordinates,
and controls activities required to
assure the timely, accurate, cost-
effective, and successful development
and implementation of new and revised
decision support systems to support
Medicare statistical policy and program
management information development.
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Plans and conducts comprehensive
analyses of complex and diversified
areas such as systems analysis and
design methodologies, computer
programming methods and techniques,
software testing, validation and systems
acceptance, configuration of HCFA's
automated data processing (ADP) and
data communications resources, and
data base security and integrity.
Formulates contracting strategies and
prepares procurement packages for
major contractual agreements
concerning office workload. Provides
highly technical data analysis and
processing support needed to analyze
current and proposed health care
delivery systems; the implications of
experimental financing methods on
providers and physicians; the quality
and accessibility of care being received
by beneficiaries; the monetary effects of
new legislation on alternative
reimbursement methodologies; and
related research studies of concern to
policymakers and program managers.
Develops data bases and computer
software for addressing research
initiatives; ad hoc data requests;
statistical, legislative, and policy issues;
and computer-based simulations in
support of studies by HCFA's
researchers and program managers.
Manages the Hospital Cost Report
Information System which is the
national data base of all Medicare
hospital cost reports. Collects, validates,
and processes automated and hard copy
cost reports; generates routine and user-
specific research, actuarial, and
budgetary reports; and incorporates
modifications to the systems that will
handle revised user requirements and
changes in cost reports. Prepares
documentation for and participates in
the preparation of fiscal intermediary
manual instructions. Coordinates
program support to office staff in such
areas as disk space requirements, ADP
equipment acquisition, and tape
handling. Provides office focus for ADP
systems standards and documentation.

e. Division of Medicaid Statistics
[FHE77)

Collects annual (HCFA-2082)
Medicaid program statistical reports
from State Medicaid agencies. Works
with State Medicaid agencies to correct
errors and collect missing information.
Conducts consistency checks across
data bases to verify the validity of
submitted data and makes corrections to
current and historical data to produce
accurate statistics. Publishes annual
Medicaid statistics in various HCFA
publication series and produces
statistical tables for use by HCFA
Managers in administering the Medicaid

program. Collects special project
statistics (i.e., early and periodic
screening, diagnosis, and treatment and
sterilization) to be used by HCFA staff
to administer or monitor special
Medicaid programs. Responds to
Medicaid data requests from HCFA
staff, other agencies in the Department
of Health and Human Services, the
Office of Management and Budget,
members of Congress, other Federal
departments, State agencies, public and
private higher education institutions,
and individual researchers. Provides
statistical consultation to other HCFA
components concerning the Medicaid
program. Designs and develops the
computerized mechanisms for collecting
person-based Medicaid data. Collects
individual eligibility, provider, and
claims data from State automated-data
systems. Processes these data to verify
the accuracy of the data consistent with
developed standards. Provides technical
assistance to the States in the
development and submittal of these data
and maintains ongoing contact with
State agencies to maintain a high quality
of data submitted. Designs, develops,
and maintains a system for
computerizing and making available to
all HCFA components the Medicaid
program characteristics data contained
in State Medicaid Plans. Designs and
develops computer systems to utilize the
data collected for statistical and
actuarial purposes. Provides technical
assistance to other components of
HCFA in the development and use of
these statistical data as they relate to
specific program areas.

4. Office of Health Program Systems
(FHE8)

Designs, develops, implements, and
maintains automated data processing
(ADP) and telecommunications systems
and software, data files and formats,
and manual procedures required to
support the Agency's programmatic
mission from operational, program
management, and quality control
aspects. Establishes and maintains a
national file of eligible Medicare
beneficiaries. Establishes and maintains
a history of Medicare benefit utilization.
Integrates entitlement data and
information from other programs (e.g.,
Medicaid, Veterans Administration) into
Medicare files. Receives and responds
to queries regarding beneficiary
entitlement and benefit and deductible
status from a nation-wide network of
Medicare fiscal agents. Provides
program data and related information to
authorized requestors. Maintains
systems that support the certification of
providers of service in the Medicare and
Medicaid programs. Determines and

reconciles payment liability for group
health organizations. Maintains systems
that support the certification of health
maintenance organizations and
capitation demonstration projects.
Prepares billings for, receives, and
processes ADP records for Medicare
premium remittances from third-party
payers and beneficiaries. Prepares a
variety of program management reports
(e.g., workloads, processing times) for
distribution throughout the Agency,
Department, and to Medicare fiscal
agents. Provides ADP support to the
Agency for quality control systems and
beneficiary and provider overpayment
systems. Consults with central and
regional office components and other
government agencies to define
programmatic ADP system performance
requirements. Negotiates reviews, and
approves systems designs. Consults
with bureau components to define ADP
and teleprocessing resource
requirements and provides input to the
budget planning and procurement
processes. Ensures awareness of and
compliance with government-wide and
local security and privacy requirements
within the office. Provides office focus
for systems security, standards, and
documentation.

a. Division of Beneficiary and Utilization
Systems (FHE82)

Designs and implements automated
data processing (ADP] systems, manual
processes, and procedural instructions
for development and maintenance of a
master file of all individuals eligible for
Medicare benefits (including Railroad
Retirement annuitants); enrollment of
beneficiaries and issuance of
identification cards; posting of benefit
utilization data and responding to
utilization queries from intermediaries
and carriers; issuance of notices of
benefit utilization; maintenance of
controls for reconciliation and audit of
providers and carriers; and
determination, billing, and collection of
Medicare premium liability from third
party entities and direct paying
beneficiaries. Furnishes a variety of
management data for review, appraisal,
and planning purposes and assists other
HCFA systems components in
developing and interpreting the data.
Provides systems support and technical
expertise to the Office of Budget and
Administration in resolving electronic
exceptions and processing
correspondence.

b. Division of Capitation Systems
(FHE83)

Designs and implements automated
data processing (ADP) systems and
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operating instructions for development
and maintenance of the master file of all
individuals enrolled in group health
plans; preparation of beneficiary
mailings for beneficiaries enrolling in
"lock-in" Health Maintenance
Organizations (HMOs) and certain
HMO solicitation projects;
determination and reconciliation of
payment liability for group health plans;
development and maintenance of
certification and financial systems for
all HMOs; and development and
maintenance of systems to support
demonstration projects on Private
Health Plan Options (PHPO). Furnishes
a variety of management data for
review, appraisal, and planning
purposes and assists other HCFA
systems components in developing and
interpreting the data. Provides systems
support and technical expertise to the
Office of Prepaid Health Care in the
payment, audit, reconciliation,
certification, and quality assurance of
PHPO systems.

c. Division of Program Management
Systems (FHE84)

Design, develops, and implements a
wide variety of automated data
processing (ADP) and
telecommunications systems in support
of HCFA program management
functions including workload and
operating systems; Supplemental
Medical Insurance physician and
laboratory payment information

systems; management support systems,
beneficiary and provider overpayment
systems; provider certification and
billing data including an on-line query
and reply subsystem; accounting
controls for the reconciliation and audit
of providers and carriers; and Medicare
quality control systems. Provides
technical support to HCFA's regional
offices in program management systems
areas. Provides technical and state-of-
the-art expertise in the use of current
program data bases for the design and
development of new systems which
support HCFA's program management
objectives.

Date: June 28, 1989.
Louis B. Hays,
Acting Adminstrator, Health Care Financing
Administration.
[FR Doc. 89-15796 Filed 7-5-89; 8:45 am]
BILUNG CODE 4120-01-M

National Institutes of. Health

Division of Research Grants; Meetings

Pursuant to Pub. L. 92-463, notice is
hereby given of the meetings of the
following study sections for July 1989,
and the individuals from whom
summaries of meetings and rosters of
committee members may be obtained.

These meetings will be open to the
public to discuss administrative details
relating to study section business for
approximately one hour at the beginning

of the first session of the first day of the
meeting. Attendance by the public will
be limited to space available. These
meetings will be closed thereafter in
accordance with the provisions set forth
in sections 552b(c)(4) and 552b(c)(6),
Title 5, U.S.C. and sec. 10(d) of Pub. L.
92-463, fort the review, discussion and
evaluation of individual grant
applications. These applications and the
discussions could reveal confidential
trade secrets or commercial property
such as patentable material, and
personal information concerning
individuals associated with the
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

The Office of Committee
Management, Division of Research
Grants, Westwood Building, National
Institutes of Health, Bethesda, Maryland
20892, telephone 301-496-7534 will
furnish summaries of the meetings and
rosters of committee members.
Substantive program Information may
be obtained from each executive
secretary whose name, room number,
and telephone number are listed below
each study section. Since it is necessary
to schedule study section meetings
months in advance, it is suggested that
anyone planning to attend a meeting
contact the executive secretary to
confirm the exact date, time and
location. All times are A.M. unless
otherwise specified.

Study section July 1989 meeting Time Location

Behavioral and Neurosciences-1, Dr. Luigi Giacometti, Rm. 303, Tel. 301- July 19-21 ...................... 9:.... The Savoy Suites Hotel, Washington, DC.
496-5352.

Behavioral and Neurosciences-2, Dr. Luigi Giacometti, Rm. 303, Tel. July 15 .......................... 9:00 ......... Omni Shoreham Hotel, Washington, DC.
301-496-5352.

Biomedical Sciences-I, Dr. Gerald Greenhouse, Rm. 336, TeL 301-496- July 19-21 ..................... 8:30 .................... St. James Hotel, Washington, DC.
7396.

Biomedical Sciences-3, Dr. Gene Headley, Rm. A25, Tel. 301-496-7287.... July 24-25 ......... 8:30 ......... St. James Hotel, Washington, DC.
Biomedical Sciences-4, Dr. Charles Baker, Rm. 219, Tel. 301-496-7150 ..... July 18-20 ...................... 8:30 .................... Crowne Plaza, Rockville, MD.
Biomedical Sciences-5, Dr. Zain Abedin, Rm. 328, Tel. 301-496-7830 ........ July 17-18 ...................... 8:30 .................... The Savoy Suites Hotel, Washington, DC.
Biomedical Sciences-6, Dr. Symed M. Amir, Rm. 326, Tel. 301-496-3117... July 19-21 ...................... 8:30 .................... Holiday Inn, Georgetown, DC.
Clinical Sciences-i, Dr. Lynwood Jones, Jr., Rm. A20, Tel. 301-496-7510.. July 19-20 ......... 8:30 ......... Crowne Plaza, Rockville, MD.
Clinical Sciences-4, Mrs. Jo Pelham, Rm. 319C, Tel. 301-496-7477 ............ July 20-21 ...................... 9:00 .................... Holiday Inn, Bethesda, MD.

The Subcommittees of the Biomedical
Sciences Study Section will hold
combined meetings: Subcommittees I &
7 are listed as Subcommittee 1 and
Subcommittees 2 & 4 are listed as
Subcommittee 4.

(Catalog of Federal Domestic Assistance
Program Nos. 13.306, 13.333, 13.337 13.393-
13.396, 13.837-13.844, 13.846-13.878, 13.892,
13.893, National Institutes of Health, HI-S)

Dated: June 29,1989.
William F Raub,
Deputy Director, NIH
[FR Doc. 89-15814 Filed 7-5-89; 8:45 am]
BILLING CODE 4140-01-M

Public Health Service

National Toxicology Program
Notification of the Disposal of Wet
Tissues from Toxicology and
Carcinogenesis Studies In the National
Toxicology Program Archives

The National Toxicology Program
(NTP) Archives currently maintains
records and pathology materials for over
300 National Cancer Institute (NCI) and
NTP toxicology and carcinogenesis
studies, some of which were started and
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completed more than ten years ago. The
storage space for the wet tissues (anmal
organs and carcasses in formalin} and
paper data is no longer adequate and
additional storage space would be
required. Since most of these studies
were completed ten or more years ago,
and for most studies histological slides
and microfiche copy of paper data are
available, we plan to discard the wet
tissues and paper data from selected
studies where it is anticipated that there
is either little current interest or the
tissues are considered no longer viable.
The histological slides, paraffin blocks

and microfiche copy of paper data will
remain available for these studies.

Attached is the sixth list of studies for
which the wet tissues and paper data
are to be discarded. (The first list was
published m the Federal Register on
September 19, 1988. 51 FR 33303-33304;
the second list on February 9, 1987 52
4060-4062; the third list on September
21, 1987 52 FR 35483-3548;, the fourth
list on January 22, 1988, 53 FR 1846--1854;
and the fifth list on October 12, 1988, 52
FR 39808-39811.) The chemicals are from
studies conducted at laboratories under
contract to NCI or NTP and where the
final sacrifice occurred prior to 1979.

Anyone who are questions about the
studies listed should contact Dr. Gary A.
Boorman, Project Officer for the NTP
Archives, by telephone at (919] 541-
3440, FTS 629-3440, or in writing at
NIEHS, MD C2-01, P.O. Box 12233,
Research Triangle Park, NC 27709.

If no objections are received by 30
days after publication of this notice, the
formalin fixed wet tissues and paper
data from these studies will be
discarded.

Attachment.
Dated: June 23,1989.

David P Rail,
Director, National Toxicology Program.

LIST VI - PROPOSED DISPOSAL OF WET TISSUES FOR TOXICOLOGY AND CARCINOGENESIS STUDIES

Single Dose Study 14-Day Study j 90-Day Study = 2-Year Study

C Start End Start I End Start I End I Start End

4,4'-Methylenebs(N,N-DIM .......................
TR-186 P-

MR Thyroid Gland (Follicular Cell
Carcinoma)

FR Thyroid Gland (FoilIcular Cell
Carcinorna)

MM Liver (Adenoma or Carcinoma)
FM Liver (Adenoma or Carcinoma)

Michler's Ketone .............. ....
TR-181 P.

MR Liver (Carcinoma)
FR Liver (Carcinoma)
MM Circulatory System (Hemangio-

sarcoma)
FM Liver (Carcinoma)

*No Match - See Attachment #1 -
(CBDS EDSR)

*Styrene ....................................................
TR-185 P" MM Lung (Alveolar/Broncho-

ler Adenome or Carcinoma)
P-Nitrosodlphenylamine ............................

TR-190 P.
MR Liver (Neoplastic Nodule or Car-

cinoma)
MM Liver (Carcinoma)

P-Benzoquinone Dioxime ..........................
TR-179 P. FR Unnary BJadder (Transi-

tional Cell Papilloma or Carcinoma or
Squamous Cell Carcinoma)
Nitrofen ............. ..........................

TR-184 P.
MM *lver (Carcinoma)
FM Liver (Carcinoma)

Nitrofen .................... ................
TR-026 P-

FR Pancreas (Carcinoma)
MM Liver (Hemangiosarcoma, Carci-

noma)
FM Liver (Hemangiosarcoma, Carci-

noma)
1.2-Oichloroethane . ........................

TR.-055 P-
MR Forestomach (Squamous Cell

Carcinoma)
Circulatory System (Hemango-

sarcoma)
Subcutaneous Tissue (Fibroma)

FR Mammary Gland (Adenocarcino-
me)

MM Lung (Alveolar/Bronchoolar Ade-
noma)

Mammary Gland (Adenocarcino-
ma)

Uterus (Polyp, Sarcoma)

01/00/72AI ............ 03/00/72A........... I 04/00/72A. 09/00/73A

02/00/71A I...................... 04/00/71A

11100171A

09/00/71A ................... 11/00/71A

05/00/72A ....................... 07/00/72A

09/00/71A ........__

C01990

C02006

002039

C02200A

C02244

C03850

C00420A

C00420B

C00511A

11/00/71A

. ...................I 02100171A

....................... I 05/0071A

01/00/73A 01/00/75A

.................. I 05/00/71A] 10/O/7lAI 02/00/72AI 02/00/74A

12/00/71A 10100/72A 09/00172A 03100/75A

12/00/71A 08100/72A 09/00/72A 12/00/74A

08/00/72A] 02/00/73A

12100/71A

03/O0/71A

08/00/72A

12/00/71A

05/00/73A

09/00172A

12/00/71A

03/00/72A

08/00/72A

07/00/75A

12/00/74A

01/00174A

05/00/74A

10/00/75A

...................... I 06/0/71AI 03/00/72A

28502

12/00/70A

03/00/71A

C03678A . - enz oxin ............................ i ....................... I ....................... I ....................... I ....................... I ....................... I .....................I

09/00/71AI ...............
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LIST V1 - PROPOSED DISPOSAL OF WET TISSUES FOR TOXICOLOGY AND CARCINOGENESIS STUDIES-Continued

Exp. No. Chemical Single Dose Study 14-Day Study 90-Day Study 2-Year Study

Start I End Start End Start End Start End

C00293

C00704

C00293

C00704

C00715

C03703A

C03703B

C03714A

003714B

C01876

C01956

C03009

C03258

C05981

C03671

C06406

Ref. No. 21: Positive Controls and Stud-
ies with Inadequate Data
No Match In Chemtrack Database -

See Attachment #1-2 - CBDS
EDSR)

No Match In Chemtrack Database -
?? See Attachment #3 (Posibly
B00704?? In - CBDS EDSR)

No Match In Chemtrack Database -
See Attachment #3 - CBDS EDSR)

No Match In Chemtrack Database -
?? See Attachment #3 (Possibly
B00704?? In - CBDS EDSR)

No Match In Chemtrack Database -
See Attachment #3 - CBDS EDSR)

1,2,3,6,7,8-Hexachlorodib ..........................
TR-198 P"

MR Liver (Neoplastic Nodule or Car-
cinoma)

FR Liver (Neoplastic Nodule, Carc-
noma)

MM Liver (Adenoma, Carcinoma)
FM Liver (Adenoma, Carcinoma)

102,3,6,7,8-Hexachlorodib ......................
TR-202 P

2,3,7,8-Tetrachlorodibenz ..........................
TR-209 P"

MR Thyroid Gland (Follicular Cell Ad-
enoma)

FR Liver (Neoplastic Nodule)
MM Liver (Carcinoma)
FM Liver (Carcinoma)

Thyroid Gland (Follicular Coll
Adenoma)

2,3,7,8-Tetrachlorodibenz .......................
TR-201 P.

MM Subcutaneous issue (Fibrosar-
coma)

FM Subcutaneous Tissue (Fibrosar-
coma)

2-Aminoanthraquinone ...............................
TR-144 P"

MR Liver (Neoplastic Nodule or Car-
cinoma)

MM Liver (Carcinoma)
FM Liver (Carcinoma)

Hematopotetic System (Lym-
phoma)

1-Nitronaphthalene .....................................
TR-064 P

2,5-Dithiobiurea ...........................................
TR-132 P. FM Liver (Carcinoma)

Cupferron ........................
TR-100 P-

MR Circulatory System (Hemangio-
sarcoma)

Liver (Carcinoma)
Forestomach (Squamous Cell

Carcinoma)
FR Circularoty System (Hemangio-

sarcoma)
Liver (Carcinoma)
Forestomach (Squamous Cell

Carcinoma)
Zymbal Gland (Carcinoma)

MM Circualtory System (Hemangio-
sarcoma)

FM Liver (Carcinoma)
Zyumbal Gland (Carcinoma)
Circulatory System (Heman-

gioma or Hemangiosarcoma)
Hardenan Gland (Adenoma)

No Match In Chemtrack Database -
See Attachment #4 - CBDS EDSR)

No Match In Chemtrack Database -
See Attachment #5 - CBDS EDSR)

No Match In Chemtrack Database -
See Attachment #6 - CBDS EDSR)

10/00/71A

07/00/74A

10/00/71AI ......................

12/00/71A

08/00/71A

05/00/74A

04/00/74A

02/00/75AI 11/00/75A 11/00/77A

01/00/75A 02/00/75A 04/00/77A

12/00/71A I..................... 04/00/74AI 02/00/75AI 11/00/75AI 11/00/77A

03/00/71AI ......................I 05/00/71A .......................I 06/00/71AI 02/00/72A' 03/00/72AI 12/00/74A

03/00/71A

12/00/71A

03/00/72A

05/00/71A

02/00/72A

05/00/72A

06/00/71A

03/00/72

06/00/72A

03/00/72A

08/00/72A

11/00/72A

03/00/72A

12/00/72A

01/00/73A

02/00/75A

01/00/75A

03/00/75A

03/00/74A I...................... 09/00/71A .......................I 06/00/74AI 01/00/75A I 02/00/75AI 04/00/77A
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LIST V1 - PROPOSED DISPOSAL OF WET TISSUES FOR TOXICOLOGY AND CARCINOGENESIS STUDIES-Continued

Exp. No. Chemical Single Dose Study 14-Day Study 90-Day Study 2-Year Study

Start [ End Start End Start I End Start [ End

C06440

C55550A

C0522B

C50317

C0500B

C50146

C50737

. I...........................I...........................f.. .... .... .... .... .... .... .q....................... .... .

07/00/75A I......................I 09/00/75A

No Match In Chemtrack Database -
See Attachment #7 - CBDS EDSR)

Methapyrilene Hydrochlon
TR-OOF P

1,2-Dimromoethane (Ethyle) ......................
TR-210 P.

MR Nasal Cavity (Ademona, Adeno-
carcinoma, Carcinoma)

Circulatory System (Hemangio-
sarcoma)

Tunica Vaginalis (Mesothelioma)
FR Nasal Cavity (Adenoma. Adeno-

carcinoma, Carcinoma)
Circulatory System (Hemangio-

sarcoma)
Mammary Gland (Fibroadenoma)
Lung (Alveolar/Bronchiolar Ade-

mona or Carcinoma)
MM Lung (Alveolar/Bronchlolar Ado-

mona, Alveolar/Bronchiolar Carci-
noma)

FM Lung (Alveolar/Bronchiolar Ade-
mona, Alveolar/Bronchiolar Carci-
noma)

Circulatory System (Hemangio-
sarcoma)

Subcutaneous Tissue (Fibrosar-
coma)

Nasal Cavity (Carcinoma)
Mammary Gland (Adenocarcino-

me)
2,6-Toluenediamine Dihydr ........................

TR-200 P
1,2-Dibroma-3-Chloropropa ...................

TR-206 P.
MR Nasal Cavity (Benign and Malig-

nant Tumors)
Tongue (Squamous Cell Papil-

loma, Squamous Cell Carcino-
ma)

FR Nasal Cavity (Benign and Malig-
nant Tumors)

Tongue (Squamous Call Papil-
loma, Squamous Cell Carcino-
ma)

Pharynx (Squamous Cell Papll-
loma)

Adrenal Gland (Adenoma)
MM Nasal Cavity (Benign and Malig-

nant Tumors)
Lung (Alveolar/Bronchiolar Ade-

mona, Carcinoma)
FM Nasal Cavity (Benign and Malig-

nant Tumors)
Lung Aveolar/Bronchiolar Ade-

noma, Carcinoma)
4,4'-O xydianiline .........................................

TR-205 P.
MR Liver (Neoplastic Nodule, Carci-

noma)
Thyroid Gland (follicular Cell Ad-

enoma, Follicular Cell CaAr-
cinoma)

FR Liver (Neoplastic Nodule. Carci-
noma)

Thyroid Gland (Follicular Cell
Adenoma, Follicular Cell Car-
cinoma)

MM Harderian Gland (Adenoma)
Liver (Adenoma or Carcinoma)

FM Hardenan Gland (Adenoma)
Liver (Carcinoma)
Thyroid Gland (Fdlicular Cel Ad-

enoma)
Cytem bena ................................................

05/00/75A I......................

05/00/75A

10/00/75A

04/00/75A I......................

07/00/74A I 10/00/76A

12107177A 01115178A

07/00/76A 07/00/78A

06/00/75A 111/00/75h 06/00/76A

07/00/74A 10/00/76A 08/00/76A

05/00/75A

07100/75A

73/00/78A

08/00178A

06/00/76A I 09/00/76A I 10/00178A

12/31/75A 01/00/77A 01/00/79A

28504

05/00/75A ......................

8/00/75A ......................

.......................
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LIST VI - PROPOSED DISPOSAL OF WET TISSUES FOR TOXICOLOGY AND CARCINOGENESIS STUDIES-Continued

I Single Dose Study 14 -Day Study 90Day Study 2-Year Study
Ep.No.1  Chemical Start End start End start End Start En

C53838

C53849

C50635

C50646

C50260

C50613

C53781

C53792

C53929

C54375A

C54386

C52733A

C54262

C50419

C50748

C50395

C(05743C

C50475

C52459

C54364

C02722

C53894

04/00/76A

04/00176A

02/00/76A

01 /00/76A

01/00/76A

02/00/76A

05/00/76A

05/00/76A

04/00/76A

05/00/76A

04/00/76A

06/00/76A

06/00/76A

05/00/76A

01/00/77A

01/00/77A

01/00/78A

12/00/76A

12/00/76A

12/00/77A

01 /00/79A

01/00/79A

02/00/79A

06/00/76A 01/00/78A 01/00/77A 02/00/79A

05/00/76A 01/00/78A 02/00/77A 03/00/79A

TR-207 P'
MR Tunica Vaginalis (Mesothelioma)

Multiple Sites (Mesothelioma)
FR Mammary Gland (Fibroadenoma)

C.l. Acid Orange 10 ....................................
TR-211 P

C.I. Acid Red 14 ..........................................
TR-220 P

Bisphenol A .................................................
TR-215 P" MR Hematopoietic System

(Leukemia)
Caprolactarn ................................................

TR-214 P
2,6-Dichloro-p-phenylened .........................

TR-219 P.
MM Lver (Adenoma)
FM Liver (Adenoma or Carcinoma)

11 -Amwioundecanoic Acid .........................
TR-216 P"

MR Liver (Neoplastic Nodule)
Unnary Bladder (Transitional Cell

Carcinoma)
MM Hematopoietic System (Lym-

phoma)
C.l. Disperse Yellow 3 ................................

TR-222 P-
MR Liver (Neoplastic Nodule)
FM Liver (Adenoma)

D & C Red No. 9 .......................................
TR-225 P.

MR Spleen (Sarcoma)
Liver (Neoplastic Nodule)

FR Liver (Neoplastic Nodule)
C.I. Solvent Yellow 14 .........................

TR-226 P.
MM Liver (Neoplastic Nodule)
FR Liver (Neoplastic Nodule)

Butyl Benzyl Phthalate ...............................
TR-213 P" FR Hematopotetic System
(Leukema)
Di(2-Ethylhexyl)adipate ..............................

TR-212 P"
MM Liver (Adenoma)
FM Liver (Carcinoma)

Di(2-Ethylhexyl) Phthalat ............................
TR-217 P-

MR Liver (Neoplastic Nodule or Car-
cinoma)

FR Liver (Carcinoma)
MM Liver (Carcinoma)
FM Liver (Carcinoma)

Vinylidene Chloride .....................................
TR-228 P

Locust Bean Gum .......................................
TR-221 P

G um Arabic .................................................
TR-227 P

G uar G um ...................................................
TR-229 P

Dimethyl Hydrazine (DMH) ........................
Ref. No. 21: Positive Controls and Stud-

ies with Inadequate Data
A gar ..............................................................

TR-230 P
1.1, 1,2-Tetrachloroethane ..........................

TR-237 P.
MR Liver (Neoplastic Nodule or Car-

cinoma)
MM Liver (Adenoma, Carcinoma)
FM Liver (Adenoma, Carcinoma)

Tara G um .....................................................
TR-224 P

Stannous Chlonde ......................................
TR-231 P MR Thyroid Gland (C-Cell Ad-

enoma or Carcinoma)
Pentachloroethane ....................................

TR-232 P

02/00/77A 03/00/79A

06/00176A .....................I 07/00176A .......................I 09/00/76AI 03/00177AI 03/00/77AI 04/00/79A

06/00/76A I............. 07/00/76A ....................... 09/00/76A I 03/00/77A 03/00/77A 04/00/79A

06/00/76A ....................... 07/00/76A ....................... 09/00/76A 03/00/77A I 03/00/77A 04/00/79A

06/00176A ....................... 08/00/76A ....................... 09/00/76A

0600/7A ....................... 08/0 /76A ...................... 10/00/76A

06/00/76A I.......................I 08/00/76A

06/00/76A

08/00/76A

08/00/76A

08/00/76A

07/00/76A

09/00/76A

09/00/76A

09/00/76A

09/00176A

10/00/76A

10/00/76A

11/00/76A

10/00/76A

02/00/77A

02/00/77A

03/31/77A 05/02/79A

04/00/77A 05/00/79A

01/00/77A] 03/00/77A 06/00/79A

03/00/77A

03/00/77A

04100/77A

03/00/77A

I ................ I ................ I ................ I ................ I.................I..............

10/00/76A

06/00/76A

10/00/76A .......................

06/03/76A 08/19/76A

06/00/76A

11/00/76A

08/00/76A

12/00/76A 05/00/77A

12/00/76A 07/00/77A

11/00/76A ....................... 01/00/76A 05/00/77A

07/15/76A 12/20/76A 01/10/77A 06/09/79A

08/00/76A ..................... 12/00/76A 10/00/77A

06100/77A

05/00/77A

06/00/77A

05/00/77A

04/00/77A

06/00/79A

07/00/79A

07/00/79A

08/00/79A

11/00/79A

10/00/77A 11/00/79A

11/14/76A 11/11/79A

10/00/76A

12/00/77A

12/00/77A

11/00/79A

12/00/79A

12/00/79A

IFR D~oc. 89-15815 Filed 7-5-89; 8:45 am]
ILLING COE 4140-01-M

28505

04/00/76A I......................I 05/00/76A 01/00/78A

[FR Doc. 
89-15815 

Filed 
7-5-89; 

B:45 
am]

mu.mo 

cooE 

41,m-ol--u
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing-Federal Housing
Commissioner

[Docket No. N-89-1917; FR-26061

Underutilized and Unutilized Federal
Buildings and Real Property
Determined by HUD To Be Suitable for
Use for Facilities To Assist the
Homeless

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.
ACTION: Notice.

SUMMARY: This Notice identified
unutilized and underutilized Federal
property determined by HUD to be
suitable for possible use for facilities to
assist the homeless.

EFFECTIVE DATE: July 6, 1989.

ADDRESSES: For further information,
contact Morris Bourne, Director,
Transitional Housing Development
Staff, Room 9140, Department of
Housing and Urban Development, 451
Seventh Street SW, Washington, DC
20410; telephone (202) 755-9075; TDD
number for the hearing- and speech-
impaired (202) 426-0015. (These
telephone numbers are not toll-free.).

SUPPLEMENTARY INFORMATION: In
accordance with the December 12, 1988
Court Order in National Coalition for
the Homeless versus Veterans
Administration, No. 88-2503-OG
(D.D.C.), HUD is publishing this Notice
to identify Federal buildings and real
property that HUD has determined are
suitable for use for facilities to assist the
homeless. The properties were identified
from information provided to HUD by
Federal landholding agencies regarding
unutilized and underutilized buildings
and real property controlled by such
agencies or by GSA regarding its
inventory of excess or surplus Federal
property.

The Order requires HUD to take
certain steps to implement section 501 of
the Stewart B. McKinney Homeless

Assistance Act (42 U.S.C. 11411), which
sets out a process by which unutilized or
underutilized Federal properties may be
made available to the homeless. Under
section 501(a), HUD is to collect
information from Federal landholding
agencies about such properties and then
to determine, under criteria developed in
consultation with the Department of
Health and Human Services (HHS) and
the Administrator of General Services
(GSA), which of those properties are
suitable for facilities to assist the
homeless. The Order requires HUD to
publish, on a weekly basis, a Notice in
the Federal Register identifying the
properties determined as suitable.

The properties identified in this
Notice may ultimately be available for
use by the homeless, but they are first
subject to review by the landholding
agencies pursuant to the court's
Memorandum of December 14, 1988 and
section 501(b) of the McKinney Act.
Section 501(b) requires HUD to notify
each Federal agency with respect to any
property of such agency that has been
identified as suitable. Within 30 days
from receipt of such notice from HUD,
the agency must transmit to HUD: (1) Its
intention to declare the property excess
to the agency's need or to make the
property available on an interim basis
for use as facilities to assist the
homeless; or (2) a statement of the
reasons that the property cannot be
declared excess or made available on an
interim basis for use as facilities to
assist the homeless.

First, if the landholding agency
decides that the property cannot be
declared excess or made available to
the homeless for use on an interim basis
the property will no longer be available.

Second, if the landholding agency
declares the property excess to the
agency's need, that property may, if
subsequently accepted as excess by
GSA, be made available for use by the
homeless in accordance with applicable
law and the December 12, 1988 Order
and December 14, 1988 Memorandum,
subject to screening for other Federal
use.

Finally, in lieu of declaring any
particular property as excess, the
landholding agency may decide to make
the property available to the homeless
for use on an interim basis.

Homeless assistance providers
interested in any property identified as
suitable in this Notice should send a
written expression of interest to HHS,
addressed to Judy Breitman, Division of
Health Facilities Planning, U.S. Public
Health Service, HHS, Room 17A-10,
5600 Fishers Lane, Rockville, MD 20857,
(301) 443-2265. (This is not a toll-free
number.) HHS will mail to the interested
provider an application packet, which
will include instructions for completing
the application. In order to maximize the
opportunity to utilize a suitable
property, providers should submit such
written expressions of interest within 30
days from the date of this Notice. For
complete details concerning the timing
and processing of applications, the
reader is encouraged to refer to HUD's
Federal Register Notice on June 23, 1989
(54 FR 26421).

For more information regarding
particular properties identified in this
Notice (i.e., acreage, floor plan, existing
sanitary facilities, exact street address),
providers should contact the appropriate
landholding agencies at the following
addresses: U.S. Army (Military
Facilities) HQ-DA, Attn: DAEN-ZCI-P-
Robert Conte; Room 1E671 Pentagon,
Washington, DC 20360-2600 (202) 693-
4583. (These are not toll-free numbers.)

Date: July 29,1989.
James . Schoenberger, General Deputy
Assistant Secretary for Housing-Federal
Housing Commissioner.

Suitable Land (By State)

Note: The landholding agency for all
properties in today's Notice is the U.S. Army.

Number of Properties

Kansas

Ft. Leavenworth (1)
Ft. Leavenworth, KS
Location: Property 2 Combined Arms

Center
61 acres
Comment: Used as disciplinary farm
Ft. Leavenworth (1)
Ft. Leavenworth, KS
Location: Property 4 Combined Arms

Center
24.1 acres
Comment: Currently used for training
Ft. Leavenworth (1)
Ft. Leavenworth, KS

28506



Federal Register / Vol. 54, No. 128 / Thursday, July 6, 1989 / Notices

Location: Property 5 Combined Arms
Center

250 acres
Comment: Currently used for training
Ft. Leavenworth (1)
Ft. Leavenworth, KS
Location: 14.4 acres
Comment: Requires refencing

Number of properties

California

USAR-C (1)
Bill, CA
Location: Property B--330
Comment: Friable asbestos-building to

be demolished

Georgia
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4866
Comment: Arms building
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4864
Comment: General .storehouse
Ft. Benming Military Reservation (1)
Muscogee, GA
Location: Property 4864
Comment: Batallion headquarters
Ft. Beaning Military Reservation (1)
Muscogee, GA
Location: Property 4863
Comment: Arms building
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4902
Comment: Enlisted barracks without

mess
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4901
Comment: Other instructional site
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4880
Comment: Trainee barracks
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4879
Comment: Arms building
Ft. Benning Military Reservation (3)
Muscogee, GA
Location: Property 4878, 4877 4876
Comment: Trainee barracks
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4875
Comment: Batallion classroom
Ft. Benning Military Reservation (2)
Muscogee, GA
Location: Property 4874
Comment: Det day room
Ft. Benning Military Reservation (4)
Muscogee, GA
Location: Property 4873, 4872
Comment. Enlisted personnel dining

room

Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4871
Comment: Det day room
Ft. Bennming Military Reservation (4)
Muscogee, GA
Location: Property 4870, 4869, 4868, 4867
Comment: Trainee barracks
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 278
Comment: 376 sq. ft.
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 386
Comment: 367 sq. ft gas station
Ft. Benming Military Reservation (1)
Muscogee, GA
Location: Property 2083, 2081, 2080
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 1771
Comment: 2420 square feet
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 2088
Comment: 4828 square feet
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 2285
Comment Bedless clinic 4574 sq. ft.
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 2369
Comment: 2287 square feet
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 2371
Comment: 5431 sq. ft. open warehouse
Ft. Benmung Military Reservation (1)
Muscogee, GA
Location: Property 2406
Comment: Rec. building 2776 square feet
Ft. Bennrmng Military Reservation (1)
Muscogee, GA
Location: Property 2414
Comment: 1472 sq. ft.
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 2510
Comment: 1308 sq. ft.
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 2511
Comment: 7044 square feet
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 3400
Comment: Fire station 2750 sq. ft.
Ft. Benning MilitaryReservation (1)
Muscogee, GA
Location: Property 4042
Comment: HQ building, 2891 square feet
Ft. Bening Military Reservation (1)
Muscogee, GA

Location: Property 4043
Comment: 4270 square feet
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4044
Comment: 4270 square feet
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 4045
Comment: Fin. admin. building 4270

square feet
Ft. Berming Military Reservation (1)
Muscogee, GA
Location: Property 4089
Comment: Gas station 176 square feet
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4164
Comment: 5283 square feet open dining

facility
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 4319
Comment: 2584 square vehicle main stor.
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 4479
Comment: 1507 square feet day room
Ft. Benmng Military Reservation (1)
Muscogee, GA
Location: Property 4481
Comment: 1507 square feet day room
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4484
Comment: 1090 square feet storehouse
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 4487
Comment: 1868 square feet telephone

exch. building
Ft. Benming Military Reservation (1)
Muscogee, GA
Location: Property 4501
Comment: 1280 square feet
Ft. Benmg Military Reservation (1)
Muscogee, GA
Location: Property 4503
Comment: 3776 square feet training

barracks
Ft. Bennmg Military Reservation (1]
Muscogee, GA
Location: Property 4504
Comment: 3776 square feet training

barracks
Ft. Bennming Military Reservation (1)
Muscogee, GA
Location: Property 4505
Comment: 2145 square feet dining hall
Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4506
Comment: 2145 square feet dining hall
Ft. Benming (1')
Muscogee, GA
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Location: Property 5309
Comment: Clinic without beds 1829

square feet
Ft. Benning (1)
Muscogee, GA
Location: Property 5308
Comment: General storehouse 1680

square feet
Ft. Benning (1)
Muscogee, GA
Location: Property 5307
Comment: Arms building 1216 square

feet
Ft. Benning (1)
Muscogee, GA
Location: Property 5306
Comment: Enlisted personnel dining

room 2406 square feet
Ft. Benning (1)
Muscogee, GA
Location: Property 5305
Comment: Trainee barracks 4248 square

feet
Ft. Benning (3)
Muscogee, GA
Location: Property 5304,5303,5301
Comment: Trainee barracks
Ft. Benning (2)
Muscogee, GA
Location: Property 5300,5302
Comment: Det day room 1400 square

feet
Ft. Benning (5)
Muscogee, GA
Location: Property 5295, 5294, 5293, 5292,

5291, 5299, 5298
Comment: Enlisted personnel dining

room
Ft. Benning (2)
Muscogee, GA
Location: Property 5290, 5288
Comment: Arms building 1216 square

feet
Ft. Benning (4)
Muscogee, GA
Location: Property 5283, 5282, 5281, 8280
Comment: Trainee barracks 4248 square

feet
Ft. Benning (3)
Muscogee, GA
Location: Property 4507 4508, 4510
Comment: Trainee barracks 3776 square

feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4544
Comment: Vehicle Maintenance storage

2488
Ft. Benning (2)
Muscogee, GA
Location: Property 4545, 4546
Comment: Vehicle storage 2818 square

feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4549

Comment: General storehouse 794
square feet

Ft. Benning (1)
Muscogee, GA
Location: Property 4550
Comment: Dispatch building 269 square

feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4551
Comment: Vehicle storage 4416 square

feet
Ft. Bennming (1)
Muscogee, GA
Location: Property 4552
Comment: Vehicle Maintenance storage

6624 square feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4553
Comment: General storehouse 1440

square feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4564
Comment: Vehicle Maintenance and

storage 3149 square feet
Ft. Benning (2)
Muscogee, GA
Location: Property 4605, 4615
Comment: Det day room 915 square feet
Ft. Benning (2)
Muscogee, GA
Location: Property 4619, 4622
Comment: General storehouse 794

square feet
Ft. Benmng (2)
Muscogee, GA
Location: Property 4747 4834
Comment: General storehouse 794

square feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4617
Comment: Enlisted barracks without

mess 1770 square feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4642
Comment: Enlisted barracks without

mess 6136 square feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4643
Comment: Enlisted barracks without

mess 3068 square feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4835
Comment: Det day room 1501 square

feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4840
Comment: Library branch 2930 square

feet

Ft. Benning (2)
Muscogee, GA
Location: Property 5363, 5360
Comment: Recreation building 3759

square feet
Ft. Bennmg (2)
Muscogee, GA
Location: Property 4844
Comment: Trainee Barracks 3776 square

feet
Ft. Benning (2)
Muscogee, GA
Location: Property 4845, 4843
Comment: Clinic without beds 3776

square feet
Ft. Benning (3)
Muscogee, GA
Location: Property 4854, 4853, 4851
Comment: Trainee Barracks 3776 square

feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4855
Comment: Det day room 1507 square

feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4846
Comment: Enlisted personnel dining

room 1455 square feet
Ft. Benning (1]
Muscogee, GA
Location: Property 4847
Comment: Library building 900 square

feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4848
Comment: General storehouse 804

square feet
Ft. Benning (1)
Muscogee, GA
Location: Property Property 4852
Comment: Enlisted barracks without

mess 3776 square feet
Ft. Benning (4)
Muscogee, GA
Location: Property 4859, 4860, 4861, 4862
Comment: Trainee barracks 3776 square

feet
Ft. Benning (4)
Muscogee, GA
Location: Property 5320, 5321, 5324, 5325
Comment: Trainee barracks 4248 square

feet
Ft. Benning (3)
Muscogee, GA
Location: Property 5390, 5391, 5392
Comment: Enlisted personnel dining

room 2432 square feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4856
Comment: Enlisted personnel dining

room 2183 square feet
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Ft. Benming (1)
Muscogee, GA
Location: Property 4857
Comment: Batallion classroom 2160

square feet
Ft. Benning (1)
Muscogee, GA
Location: Property 4858
Comment: Det day room 1507 square

feet
Ft. Bennming (4)
Muscogee, GA
Location: Property 5365, 5366, 5367 5361
Comment: Recreation building 3759

square feet
Ft. Bennming (1)
Muscogee, GA
Location: Property 5404
Comment: Recreation building
Ft.-Benning (1)
Muscogee, GA
Location: Property 5310
Comment: Diagnostic center 3484 square

feet
Ft. Benning (1)
Muscogee, GA
Location: Property 5311
Comment: Exchange bedroom 5767
Ft. Bennming (1)
Muscogee, GA
Location: Property 5315
Comment: Division headquarters
Ft. Benming (1)
Muscogee, GA
Location: Property 5316
Comment: Det day room 1400 square

feet
Ft. Bennming (1)
Muscogee, GA
Location: Property 5323
Comment: Dining room 2525 square feet
Ft. Bennming (1)
Muscogee, GA
Location: Property 5328
Comment: Arms building 2486 square

feet
Ft. Bennming (1)
Muscogee, GA
Location: Property 2088
Comment: 4828 square feet
Ft. Bennming (1)
Muscogee, GA
Location: Property 5297
Comment: General storehouse 1080

square feet
Ft. Bennming (1)
Muscogee, GA
Location: Property 5289
Comment: General storehouse 1216

square feet
Ft. Bennming (1)
Muscogee, GA
Location: Property 5287
Comment: Arms building 1216 square

feet
Ft. Benning (1)

Muscogee, GA
Location: Property 4841
Comment: Exchange branch 2930 square

feet

Missoun

Ft. Leonard Wood (1)
Ft. Leonard Wood, MO
Location: Property 1829
Comment: Building scheduled to be

demolished very poor condition

South Carolina

Ft. Jackson (1)
Marion Avenue
Ft. Jackson, SC
Location: Property 5485
Comment: Heater plant (obsolete)

Texas

Ft. Bliss (1)
Ft. Bliss, TX
Location: Property T838
Comment: Vehicle maintenance shop
Ft. Bliss (1)
Lufberry Road
Ft. Bliss, TX
Location: Property T847
Comment: General Inst. building
Ft. Bliss (1)
Lufberry Road
Ft. Bliss, TX
Location: Property T848, T849
Comment: General Inst. building
Ft. Bliss (1)
Lufberry Road
Ft. Bliss, TX
Location: Property T851
Comment: General Inst. building
Ft. Bliss (1)
Pleasonton Road
Ft. Bliss, TX
Location: Property T926
Comment: General Inst. building
Ft. Bliss (1)
Haan Road
Ft. Bliss, TX
Location: Property T1634
Comment: General Inst. building
Ft. Bliss (4)
Robert E. Lee Road
Ft. Bliss, TX
Location: Property T5346, T5376, T5445
Comment: General Inst. building
Ft. Bliss (1)
Pleasonton Road
Ft. Bliss, TX
Location: Property T1628
Comment: Admin general purpose

building

Virginia

Ft. Lee (1)
Byrd Avenue
Ft. Lee, VA
Location: Property 4103
Comment: Building located in training

area must be relocated

Ft. Lee (1]
Shop Road
Ft. Lee, VA
Location: Property 6001
Comment: Building must be moved
Ft. Lee (1)
Lee Avenue
Ft. Lee, VA
Location: Property 6002
Comment: Building must be relocated

asbestos present
Ft. Lee (1)
Lee Avenue
Ft. Lee, VA
Location: Property 6003
Comment: Building must be relocated
Ft. Lee (1)
Lee Avenue
Ft. Lee, VA
Location: Property 6011
Comment: Building must be relocated
Ft. Lee (1]
Lee Avenue
Ft. Lee, VA
Location: Property 6006
Comment: Building must be relocated
Ft. Lee (1)
Lee Avenue
Ft. Lee, VA
Location: Property 6012
Comment: Building must be relocated
Ft. Lee (1)
Lee Avenue
Ft. Lee, VA
Location: Property 6013
Comment: Building must be relocated
Ft. Lee (1)
Lee Avenue
Ft. Lee, VA
Location: Property 6018
Comment: Building must be relocated
Ft. Lee (4)
Lee Avenue
Ft. Lee, VA
Location: Property 6026, 6025, 6024, 6015
Comment: Asbestos-building must be

relocated
Ft. Lee (1)
Lee Avenue
Ft. Lee, VA
Location: Property 8018
Comment: Building would have to be

relocated

Kansas

Ft. Leavenworth (1)
Ft. Leavenworth, KS
Reason: Not accessible by road
Location: Property 3 combined Arms

Center
261 acres
Comment: Current use-recreation

Alabama

Cairns Army Airfield (2)
Ft. Rucker, AL
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Location: Property 53002T, 53002T
Comment: Secured area
Lowe Army Heliport (2)
Ft. Rucker, AL
Location: Property 54005T, 54005T
Comment: Secured area

California

USAR-C (1)
Bill, CA
Location: Property 5-318
Comment: Secured area
USAR-C (1)
Bill, CA
Location: Property 5-316
Comment: Secured area

Colorado

Fort Carson (4)
Colorado Springs, CO
Location: Property T-1105, T-1104, T-

1003, T-1002
Comment: Secured area

Georgia

Ft. Benning Military Reservation (1)
Muscogee, GA
Location: Property 4092
Comment: Used for inflammable

material storage

Washington

I Corps and Fort Bliss (1)
Ft. Lewis, WA
Location: Property 2165
Comment: Secured area
I Corps & Fort Lewis (1)
Ft. Lewis, WA
Location: Property 1403
Comment: Secured area
I Corps & Fort Lewis (1)
Ft. Lewis, WA
Location: Property 9627
Comment: Secured area
[FR Doc. 89-15860 Filed 7-5-89; 8:45 aml
BILUNG CODE 4210-27-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[AK-960-4230-15]

Reallocations Pursuant to Section
14(h) of the Alaska Native Claims
Settlement Act; Aleut Corp. et al.

Section 14(h) of the Alaska Native
Claims Settlement Act of December 18,
1971, 43 U.S.C. 1601, 1613(h), authorizes
2 million acres of land to be conveyed or
charged under the following categories:
(h)(1) cemetery sites and historical
places; (h)(2) Native groups; (h)(3)
Natives residing in Sitka, Kenai, Juneau
and Kodiak; (h)(5) Native primary place

of residence; (h)(6) Native allotment
applications approved during the period
of 1971-1975; and (h)(8) any portion of
the 2 million acres not conveyed by any
other subsections, to be allocated and
conveyed to the regional corporations
on the basis of enrollment.

The decision of January 19, 1977 as
amended by the decision of October 31,
1978, 42 FR. 6419 to 6432 (1977), and 43
FR. 53062 (1978), finalized the Section
14(h) acreage percentiles for each
region. These were used in determining
the section 14(h) (1), (2), (5), and (8)
allocations, as published in the Federal
Register, 48 FR. 37086, (1983).

The Memorandum of Agreement of
August 25, 1988 between the Alaska
Federation of Natives, Inc., and the
Bureau of Land Management,
established guidelines for the regional
corporations to use in relinquishing any
portion of their allocation made under
sections 14(h) (1), (2), and (5) and to
allow these acreages to be reallocated
under section 14(h)(8) as per 43 CFR
2653.1(b).

To date, the following regional
corporations have relinquished all or a
portion of their allocation under sections
14(h) (1), (2), and (5): The Aleut
Corporation-29,500 acres; Bristol Bay
Native Corporation-22,000 acres;
Chugach Alaska Corporation-10,794.34
acres; Sealaska Corporation-66,377.66
acres; NANA Regional Corporation-
35,000 acres; and Arctic Slope Regional
Corporation-35,157 acres.

Table I shows each region's new
acreage allocation for sections 14(h) (1),
(2), (5), and (8):

TABLE 1

Percent Acres Acres
by allocated allocated

poputa- 14(h) (1), under
1978t (2), (5) 14(h)(8y

Ahtna ............... 1.41538 27,830.76 20,126.78
Aleut ................ 4.36431 4,228.62 62,060.75
ASRC ............... 5.07850 0.00 72,216.57
BSNC ............... 8.98443 42,968.86 127,759.13
BBNC ............... 7.17430 17,348.60 102,018.97
Calista ............. 17.45725 59,914.50 248,243.14
Chugach .......... 2.73467 19,675.00 38,887.17
CIRI .................. 8.15078 41,301.56 115,904.58
Doyon .............. 12.00348 49,006.96 170,690.20
Koniag ............. 4.40716 33,814.32 62,670.07
NANA ....... 6.38041t 2,761.82 90,729.81
Sealaska . 21.84683 2,320.00 310,691.67

The actual acreage conveyed may be different
from the allocation because of special legislation,
etc.

b Percentiles by population are listed for informa-
tional purposes only.

In accordance with Departmental
regulation 43 CFR 2650.7(d), notice of
this decision is being published once in
the Federal Register.

Should you disagree with the
allocations given by this decision you
may appeal the decision to the Interior
Board of Land Appeals, Office of
Hearings and Appeals, in accordance
with the regulations in 43 CFR Part 4.
Subpart E. The appellant has the burden
of showing that the decision appealed
from is in error.

If an appeal is taken, the notice of
appeal must be filed in the Alaska State
Office of the Bureau of Land
Management, 222 West Seventh Avenue,
#13, Anchorage Alaska 99513-7599. Do
not send the appeal directly to the
Interior Board of Land Appeals. The
appeal and copies of pertinent case files
will be sent to the Board from this office.
A copy of the appeal must be served
upon the Regional Solicitor, Alaska
Region, U.S. Department of the Interior,
222 West Eighth Avenue, #34,
Anchorage, Alaska 99513-7584.

The time limits for filing an appeal
are:

1. Parties receiving service of this
decision by personal service or certified
mail, return receipt requested, shall
have thirty days from receipt of this
decision to file an appeal.

2. Unknown parties, parties unable to
be located after reasonable efforts have
been expended to locate, parties who
failed or refused to sign their return
receipt, and parties who received a copy
of this decision by regular mail which is
not certified, return receipt requested,
shall have until August 7 1989, to file an
appeal.

Any party, known or unknown, who is
adversely affected by this decision shall
be deemed to have waived those rights
which were adversely affected unless an
appeal is timely filed with the Alaska
State Office of the Bureau of Land
Management.

To avoid summary dismissal of the
appeal, there must be strict compliance
with the regulations. Further information
on the manner of the requirements for
filing an appeal may be obtained from
the Bureau of Land Management, 222
West Seventh Avenue, #13, Anchorage,
Alaska 99513-7599.

If an appeal is filed, the parties to be
served with a copy of the notice of
appeal are each of the regional
corporations listed in Attachment 1.
Wayne A. Boden,
Deputy State Director for Conveyance
Management.

Attachment 1

Ahtna, Inc., P.O. Box 649, Glennallen, Alaska
99588

The Aleut Corporation, One Aleut Plaza. 4300
Old Seward Highway, Suite 300.
Anchorage, Alaska 99503
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Arctic Slope Regional Corporation, P.O. Box
129, Barrow, Alaska 99723

Bering Straits Native Corporation, P.O. Box
1008, Nome, Alaska 99762

Bristol Bay Native Corporation, P.O. Box
100220, Anchorage, Alaska 99510

Calista Corporation, 601 West Fifth Avenue,
Suite 200, Anchorage, Alaska 99501

Chugach Alaska Corporation, Chugach
Alaska Building, 3000 A Street, Suite 400,
Anchorage, Alaska 99503

Cook Inlet Region, Inc., P.O. Box 93330,
Anchorage, Alaska 99509-3330

Doyon, Limited, Dovon Building, 201 First
Avenue, Fairbanks, Alaska 99701

Koniag, Inc., 4300 B Street, Suite 407
Anchorage, Alaska 99503

NANA Regional Corporation, P.O. Box 49,
Kotzebue, Alaska 99752

Sealaska Corporation, One Sealaska Plaza,
Suite 400, Juneau, Alaska 99801

[FR Doc. 89-15808 Filed 7-5-89; 8:45 am)
BILLING CODE 4310-JA-M

[AK-968-4230-15 AA-6666-B, AA-6666-A2]

Alaska Native Claims Selection

In accordance with Departmental
regulation 43 CFR 2650.7(d), notice is
hereby given that the decision to issue
conveyance (DIC) to Ahtna,
Incorporated, notice of which was
published in the Federal Register page
22036, Vol. 54, No. 97 on May 22, 1989, is
modified as to the rationale for relection
of State selection application AA-4823.

A notice of the modified DIC will be
published once a week, for four (4)
consecutive weeks, in the VALDEZ
VANGUARD. Copies of the modified
DIC may be obtained by contacting the
Alaska State Office of the Bureau of
Land Management, 222 West Seventh
Avenue, #13, Anchorage, Alaska 99513-
7599.

Any party claiming a property interest
which is adversely affected by the
decision, an agency of the Federal
government, or regional corporation,
shall have until August 7 1989 to file an
appeal on the issue in the modified DIC.
However, parties receiving service by
certified mail shall have 30 days from
the date of receipt to file an appeal. The
appellant has the burden of showing
that the decision appealed from is in
error. Appeals must be filed in the
Bureau of Land Management at the
address identified above, where the
requirements for filing an appeal may be
obtained. Parties who do not file an
appeal in accordance with the
requirements in 43 CFR Part 4, Subpart
E, shall be deemed to have waived their
rights.

Except as modified, the decision,
notice of which was given May 22, 1989,
is final.
Margaret J. McDaniel,
Acting Chief, Branch of Cook Inlet and Ahtna
Adjudication.
[FR Doc. 89-15843 Filed 7-5--89; 8:45 am]
BILLING CODE 4310-JA-M

[CO-050-4830-12]

Canon City District Advisory Council
Meeting

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of meeting.

SUMMARY: Notice is hereby given in
accordance with Pub. L. 94-579 that the
Canon City District Advisory Council
(DAC) meeting will be held Tuesday,
August 1, 1989, 10:30 a.m. to 4:30 p.m.
and Wednesday, August 2, 1989, 8 a.m.
to 2:30 p.m. at the Canon City District
Office, 3170 East Main, Canon City,
Colorado. The meeting agenda will
include:

1. Status of the Arkansas River
Recreation Management Plan.

2. Update on the San Luis Resource
Management Plan.

3. Slide presentations on the Gold Belt
Back-Country Byways and Garden Park
Fossil Bed.

The meeting is open to the public.
Persons interested may make oral
presentations to the council at 2:30 p.m.
on August 1, or they may file written
statements for the council's
consideration. The District Manager
may limit the length of the oral
presentations depending on the number
of people wishing to speak.

ADDRESS: Anyone wishing to make an
oral or written presentation to the
council should notify the District
Manager, Bureau of Land Management,
P.O. Box 311, 3170 East Main, Canon
City, Colorado 81212, by July 26, 1989.

FOR FURTHER INFORMATION CONTACT:
Ken Smith, (719) 275-0631.

SUPPLEMENTARY INFORMATION:
Summary minutes of the meeting will be
available for public inspection and
reproduction during regular working
hours at the District Office
approximately 30 days following the
meeting.

Stuart L. Freer,
Associate District Manager.
[FR Doc. 89-15842 Filed 7-5-89; 8:45 am)
BILLING CODE 4310-JB-M

Albuquerque District, New Mexico;
Realty Action on Proposed Land
Disposal in Rio Arriba County

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of realty action on
proposed land disposal.

SUMMARY: This notice is to advise the
public that the Albuquerque District, of
the Bureau of Land Management (BLM),
is proposing to dispose of approximately
37.00 acres of public land near the
Village of Chimayo within Rio Arriba
County, State of New Mexico.

SUPPLEMENTARY INFORMATION: The BLM
has determined that the acres of public
land described below are suitable for
disposal under the Color-of-Title Acts of
1928 (45 Stat. 1069), 1932 (47 Stat. 53; 43
USC 178), and Sales Under Section 203
of the Federal Land Policy and
Management Act of 1976 (FLPMA), 43
U.S.C. 1713 (1976).

New Mexico Pnncipal Mendian

Chimayo I, New Mexico Public Land
Disposal Block

Township 21, North, Range 9 East
Sec. 26: Lots 3
Sec. 34: Lots 8, 10, 11, 12, 13, 14, 15, 16. 17

18, 19, 20, 21. 22, 23, 24
Sec. 35: Lots 4
Sec. 36: Lots 17 18, 20, 21, 22

Township 21 North, Range 10 East
Sec. 32: Lots 7 8

Comprising approximately 37.000 acres

Disposal of these lands is consistent
with: (1) The approved Land Use
Recommendations of the BLM's 1979 Rio
Grande Management Framework Plan,
(2) The 1988 Taos Resource
Management Plan, (3) Their location as
well as the physical characteristics and
the private ownership of adjoining
lands, make them difficult and
uneconomical to manage as public
lands, so disposal would best serve the
public interest, (4) This Notice of Realty
Action will be published once a week
for three weeks in a newspaper of
general circulation and will be sent to
the New Mexico Congressional
Delegation and the relevant
congressional committees by BLM. The
specific parcels of public land will be
disposed of using the following "Tract
Disposal Criteria in descending order
of priority:

1. Color of Title. Color-of-Title
disposal will be made to any applicant
within the disposal area who qualified
under the Color-of-Title Acts.

2. Non-Competitive (Direct) Sale.
Public lands within the disposal block
will be sold without competition at Fair
Market Value to, those indiv:duals who
occupied the parcels before June 11, 1979
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(the date land use plans were approved)
but who do not qualify for title under
one of the color-of-title acts.

The terms and conditions applicable
to the disposal are:

1. The patents will contain a
reservation to the United States for
ditches and canals.

2. All disposals are for surface estate
only. The patents will contain a
reservation to the United States for all
minerals.

3. Tracts which lie within the 100 year
floodplain of the Rio Santa Cruz will be
subject to EO 11988 which precludes the
seeking of compensation from the
United States or its agencies in the
event existing or future facilities on
those tracts are damaged by flood.

4. All disposal will be made subject to
prior existing rights.

Additional information pertaining to
this disposal including the
environmental documents are available
for review at the Taos Resource Area
Office, Plaza Montevideo, Cruz Alta
Road, Taos, New Mexico 87571, or
telephone (505) 758-8851. For a period of
45 days from the date of this notice,
interested parties may submit written
comments to the Taos Resource Area
Manager. Any adverse comments will
be evaluated by the New Mexico State
Director, Bureau of Land Management,
who may vacate or modify this realty
action and issue a final determination.

In the absence of any action by the
State Director, this realty action will
become the final determination of the
Department of the Interior.

Dated: June 22, 1989.
Patricia E. McLean,
Associate District Manager.
[FR Doc. 89-15844 Filed 7-5-89:8:45 am]
BILLING CODE 4310-FB-M

[WY-040-09-4200-90; WYW-894901

Realty Action; Sublette, WY

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of Realty Action, Direct
Sale of Public Lands/Termination of
Classification in Sublette County,
Wyoming.

SUMMARY: The Bureau of Land
Management has determined that the
lands described below are suitable for
public sale under sections 203 209 of the
Federal Land Policy and Management
Act of 1976 (43 U.S.C. 1713, 1719):

Sixth Principal Meridian
T. 33 N., R. 110 W.,

Sec. 2, E31 of lot 1, NI/SE ANE4.
The land described contains 40.43 acres.

FOR FURTHER INFORMATION CONTACT:.
David E. Harper, Realty Specialist,
Bureau of Land Management, Pinedale
Resource Area, P.O. Box 768, Pinedale,
Wyoming 82941, 307-367-4358.

SUPPLEMENTARY INFORMATION: The
Bureau of Land Management (BLM)
proposes to sell the surface and mineral
estates, except oil and gas, to Sublette
County, Wyoming under the above cited
authority. Sublette County wishes to
acquire these lands in order to continue
operations of the Pinedale Sanitary
Landfill which presently occupies these
lands under a Recreation and Public
Purposes Act Lease. The lease will
expire on October 9, 1989.

The price of these lands will be
determined at market value. A purchase
bid will constitute an application for
conveyance of the unreserved mineral
estate of the above described public
lands. Additionally, Sublette County
will be required to submit a
nonreturnable application fee of $50 in
accordance with 43 CFR Part 2720, for
conveyance of all unreserved mineral
interest in the lands.

The BLM has adopted a nationwide
policy of transferring the title of lands
leased for sanitary landfills to the entity
that leases the landfills. The proposed
sale to Sublette County is consistent
with this policy. Additionally, the
proposed sale is consistent with the
Pinedale Resource Management Plan
and will serve important public
objectives which cannot be otherwise
accomplished. The land does not
possess any known public values. The
Planning Document/Environmental
Assessment for the proposed sale will
be available for review at the BLM
Pinedale Resource Area Office,
Pinedale, Wyoming.

The sales patent will be subject to all
valid existing rights and will contain
certain reservations to the United
States. The exact wording of these
reservations, as well as specific
conditions of the sale, are available for
review in the Pinedale Resource Area
Office, Pinedale, Wyoming.

The Recreation and Public Purpose
Initial Classification Decision W-89433
which became effective on August 31,
1986, will terminate when this realty
action becomes final.

Upon the date of this publication in
the Federal Register, the public lands
described above are segregated from all
forms of appropriation under the public
land laws, including the mining laws.
The segregation will end 270 days from
the date of this publication.

For a period of 45 days from the date
of issuance of this notice, interested
parties may submit comments to the
Bureau of Land Management, District
Manager, Rock Springs, P.O. Box 1869,
Rock Springs, Wyoming 82901. Any
adverse comment will be evaluated by
the State Director, who may sustain,
vacate, or modify this realty action. In
the absence of any objections, this
realty action will become the final
determination of the Department of the
Interior.

Dated: June 23, 1989.
Arlan G. Hiner,
Area Manager.
[FR Doc. 89-15841 Filed 7-5-89; 8:45 am]
BILLING CODE 4310-22-M

Minerals Management Service

Outer Continental Shelf Advisory
Board, North, Mid- and South Atlantic
Regional Technical Working Group

AGENCY: Minerals Management Service,
Interior.
ACTION: Notice of meetings for the
North, Mid- and South Atlantic
Regional Technical Working Groups
(RTWG).

SUMMARY: The Atlantic Outer
Continental Shelf (OCS) Region has
scheduled a meeting of its North, Mid-
and South Atlantic Regional Technical
Working Groups. The meetings are
designed to collect comments and
provide input to the Minerals
Management Services's Director and
Regional Director, Atlantic OCS Region,
on the 5-Year Plan and other topics
relevant to the Region.
DATES:

North Atlantic-July 28, 1989
Mid-Atlantic-July 26, 1989
South Atlantic-August 4, 1989
ADDRESSES: Each meeting will begin at 9
a.m.
North Atlantic-Ramada Hotel (by the

airport), 225 McClellan Highway,
Boston, Massachusetts 02128

Mid-Atlantic-Ramada Renaissance,
13869 Park Center Road, Herndon,
Virginia 22071

South Atlantic-Atlanta Airport Hilton,
1031 Virginia Avenue, Atlanta,
Georgia 30354

FOR FURTHER INFORMATION CONTACT:
Angela Calos, RTWG Coordinator,
Atlantic OCS Region, (202) 343-3983.
SUPPLEMENTARY INFORMATION: The
RTWG's advise the MMS Director and
the Regional Director on technical
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matters of regional concern regarding
offshore prelease and postlease
activities in the Atlantic OCS Region.
The RTWG membership consists of
representatives from Federal Agencies,
the east coast States, the petroleum
industry, and other private interests.
The meetings will solicit the members'
comments on the predraft 5-Year Plan
covering 1992-1997
(Federal Advisory Committee Act-Pub. L.
No. 92-463]

Dated: June 29, 1989.
Bruce G. Weetman,
Regional Director, Atlantic OCS Region.
[FR Doc. 89-15780 Filed 7-5-89; 8:45 am]
BILLING CODE 4310-MR-M

Outer Continental Shelf, Western Gulf
of Mexico; Oil and Gas Lease Safe 122

1. Authority. This Notice is published
pursuant to the Outer Continental Shelf
Lands Act (OCSLA) (43 U.S.C. 1331-1356
(1982)1, as amended by the OCSLA
Amendments of 1985 (100 Stat. 147), and
the regulations issued thereunder (30
CFR Part 256).

2. Filing of Bids. Sealed bids will be
received by the Regional Director (RD),
Gulf of Mexico Region, Minerals
Management Service (MMS), 1201
Elmwood Park Boulevard, New Orleans,
Louisiana 70123. Bids may be delivered
in person to that address during normal
business hours (8 a.m. to 4 p.m.) until the
Bid Submission Deadline at 10 a.m.,
Tuesday, August 22, 1989. All times cited
in this Notice refer to Central Standard
Time (c.s.t.) unless otherwise stated.
Bids will not be accepted the day of Bid
Opening, Wednesday, August 23, 1989.
Bids received by the RD later than the
time and date specified above will be
returned unopened to the bidders. Bids
may not be modified unless written
modification is received by the RD prior
to 10 a.m., Tuesday, August 22, 1989.
Bids may not be withdrawn unless
written withdrawal is received by the
RD prior to 8:30 a.m., Wednesday
August 23, 1989. Bid Opening Time will
be 9 a.m., Wednesday, August 23, 1989,
at the Le Mendien, 614 Canal Street, fle
De France Grand Ballroom, New
Orleans, Louisiana. All bids must be
submitted and will be considered in
accordance with applicable regulations
including 30 CFR Part 256. The list of
restricted joint bidders which applies to
this sale appeared in the Federal
Register at 54 FR 15029, published on
April 14, 1989.

3. Method of Bidding. A separate bid
in a sealed envelope labeled "Sealed Bid
for Oil and Gas Lease Sale 122 (map
number, map name, and block

number(s)), not to be opened until 9
a.m., Wednesday, August 23, 1989,
must be submitted for each block or
prescribed bidding unit bid upon. The
company qualification number should
also appear on the envelope. For
example, a label would read as follows:
"Sealed Bid for Oil and Gas Lease Sale
122, NG 14-3, Corpus Christi, Block 455,
not to be opened until 9 a.m.,
Wednesday, August 23, 1989, Overthrust
Inc. #1093. For those blocks which
must be bid upon as a bidding unit (see
paragraph 12), it is recommended that
all numbers of blocks comprising the
bidding unit appear on the sealed
envelope. A suggested bid form appears
in 30 CFR Part 256, Appendix A. In
addition, the total amount bid must be in
whole dollar amounts (no cents).
Bidders must submit with each bid one-
fifth of the cash bonus, in cash or by
cashier's check, bank draft, or certified
check, payable to the order of the U.S.
Department of the Interior-Minerals
Management Service. The company
qualification number should also appear
on the check or draft together with bid
block identification. No bid for less than
all of the unleased portions of a block or
bidding unit as described in paragraph
12 will be considered. Bidders are
advised to use the description All the
Unleased Federal Portion" for those
blocks having only aliquot portions
currently available for leasing.

All documents must be executed in
conformance with signatory
authorizations on file. Partnerships also
need to submit or have on file in the
Gulf of Mexico regional office a list of
signatories authorized to bind the
partnership. Bidders submitting joint
bids must state on the bid form the
proportionate interest of each
participating bidder, in percent to a
maximum of five decimal places after
the decimal point, e.g., 50.84593 percent.
Other documents may be required of
bidders under 30 CFR 256.46. Bidders are
warned against violation of 18 U.S.C.
1860, prohibiting unlawful combination
or intimidation of bidders.

4. Bidding Systems. All bids submitted
at this sale must provide for a cash
bonus in the amount of $25 or more per
acre or fraction thereof. All leases
awarded will provide for a yearly rental
payment of $3 per acre or fraction
thereof. All leases will provide for a
minimum royalty of $3 per acre or
fraction thereof. The bidding systems to
be employed for this sale apply to
blocks or bidding units as shown on
Map 2 (see paragraph 121. The following
bidding systems will be used:

(a) Bonus Bidding with a 12I/2-Percent
Royalty. Bids on the blocks and bidding
units offered under this system must be

submitted on a cash bonus basis with a
fixed royalty of 12Y2 percent.

(b) Bonus Bidding with a 16%-Percent
Royalty. Bids on the blocks and bidding
units offered under this system must be
submitted on a cash bonus basis with a
fixed royalty of 16% percent.

5. Equal Opportunity. Each bidder
must have submitted by the Bid
Submission Deadline stated in
paragraph 2 the certification required by
41 CFR 60-1.7(b) and Executive Order
No. 11246 of September 24,1965, as
amended by Executive Order No. 11375
of October 13, 1967 on the Compliance
Report Certification Form, Form MMS-
2033 (June 1985), and the Affirmative
Action Representation Form, Form
MMS-2032 (June 1985). See the
Affirmative Action paragraph 14(e)
under "Information to Lessees.

6. Bid Opening. Bid opening will begin
at the Bid Opening Time stated m
paragraph 2. The opening of the bids is
for the sole purpose of publicly
announcing bids received, and no bids
will be accepted or rejected at that time.
If the Department is prohibited for any
reason from opening any bid before
midnight on the day of Bid Opening, that
bid will be returned unopened to the
bidder as soon thereafter as possible.

7 Deposit of Payment. Any cash,
cashier's checks, certified checks, or
bank drafts submitted with a bid may be
deposited by the Government in an
interest-bearing account m the U.S.
Treasury during the period the bids are
being considered. Such a deposit does
not constitute and shall not be construed
as acceptance of any bid on behalf of
the United States.

8. Withdrawal of Blocks. The United
States reserves the right to withdraw
any block from this sale prior to
issuance of a written acceptance of a
bid for the block.

9. Acceptance, Rejection, or Return of
Bids. The United States reserves the
right to reject any and all bids. In any
case, no bid will be accepted, and no
lease for any block or bidding unit will
be awarded to any bidder, unless:

(a) The bidder has complied with all
requirements of this Notice and
applicable regulations;

(b) The bid is the highest valid bid;
and

(c) The amount of the bid has been
determined to be adequate by the
authorized officer.

No bonus bid will be considered for
acceptance unless it provides for a cash
bonus in the amount of $25 or more per
acre or fraction thereof. Any bid
submitted which does not conform to
the requirements of this Notice, the
OCSLA, as amended, and applicable

II I
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regulations may be returned to the
person submitting that bid by the RD
and not considered for acceptance.

10. Successful Bidders. Each person
who has submitted a bid accepted by
the authorized officer will be required to
execute copies of the lease, pay the
balance of the cash bonus bid together
with the first year's annual rental, as
specified below, and satisfy the bonding
requirements of 30 CFR Part 256,
Subpart I. Successful bidders are
required to submit the balance of the
bonus and the first year's annual rental
payment, for each lease issued, by
electronic funds transfer in accordance
with the requirements of 30 CFR 218.155.

11. Leasing Maps and Official
Protraction Diagrams. Blocks or bidding
units offered for lease may be located on
the following Leasing Maps or Official
Protraction Diagrams which may be
purchased from the Gulf of Mexico
regional office (see paragraph 14(a)):

(a) Outer Continental Shelf (OCS)
Leasing Maps-South Texas Set. This
set of maps sells for $5.
Map 1 South Padre Island Area
Map 1A South Padre Island Area, East

Addition (revised 12/16/85)
Map 2 North Padre Island Area
Map 2A North Padre Island Area, East

Addition
Map 3 Mustang Island Area
Map 3A Mustang Island Area, East

Addition
Map 4 Matagorda Island Area

(b) OCS Leasing Maps-East Texas
Set. This set of maps sell for $7
Map 5 Brazos Area
Map 5B Brazos Area, South Addition
Map 6 Galveston Area
Map 6A Galveston Area, South

Addition
Map 7 High Island Area
Map 7A High Island Area, East

Addition
Map 7B High Island Area, South

Addition
Map 7C High Island Area, East

Addition, South Extension
Map 8 Sabine Pass Area

(c) OCS Protraction Diagrams. These
diagrams sell for $2 each.
NG 14-3 Corpus Christi (revised 1/27/

76)
NG 14-6 Port Isabel (revised 12/16/85)
NG 15-1 East Breaks (revised 1/27/76)
NG 15-2 Garden Banks (revised 12/2/

76)
NG 15-4 Alaminos Canyon (revised

12/16/85)
NG 15-5 Keathley Canyon (revised 03/

03/87)
NG 15-8 (No Name) issued 03/03/87)

12. Description of the Areas Offered
for Bids. (a) Acreages of blocks are

shown on Leasing Maps and Official
Protraction Diagrams. Some of these
blocks, however, may be partially
leased or transected by administrative
lines such as the Federal/State
jurisdictional line. In these cases, the
following supplemental documents to
this Notice are available from the Gulf
of Mexico regional office (see paragraph
14(a)):

(1) Western Gulf of Mexico Lease Sale
122. Unleased Split Blocks.

(2) Western Gulf of Mexico Lease Sale
122. Unleased Acreage of blocks with
Aliquots Under Lease.

(b) Maps 1, 2, and 3 referred to in this
Notice are available on request from the
Gulf of Mexico regional office:

Map 1 entitled "Western Gulf of
Mexico Lease Sale 122. Stipulations,
Lease Terms, and Warning Areas."

Map 2 entitled "Western Gulf of
Mexico Lease Sale 122. Bidding Systems
and Bidding Units. Refers largely to
Royalty Rates and Bidding Units.

Map 3 entitled "Western Gulf of
Mexico Lease Sale 122. Detailed Maps
of Biologically Sensitive Areas.
Pertains to areas referenced in
Stipulation No. 2.

(c) In several instances, two or more
blocks have been joined into bidding
units totaling less than 5,760 acres. Any
bid submitted for a bidding unit having
two or more blocks must be for all of the
unleased Federal acreage within oil of
the blocks in that bidding unit. A listing
of bidding units, including their total
acreages, appears on Map 2.

(d) The areas offered for leasing
including all those blocks shown on the
OCS Leasing Maps and Official
Protraction Diagrams listed in paragraph
11(a), (b), and (c), except for those
blocks or partial blocks described as
follows:

(1) Descriptions of blocks listed
represent all Federal acreage leased
unless othewise noted.

S. Padre Island
1031, 1032, 1039, 1040, 1050, 1104-(tLandward
of 8(g) Line), 1123, 1124-(Portion Seaward of
8(g) Line), 1143, 1144, 1153, 1154

S. Padre Island East Addition
1100, 1115, 1116, 1117 1120, 1155, A-62

N. Padre Island
886, 894, 895, 915, 916, 927 928, 934, 935, 947
948, 949, 954, 956, 967 968, 969, 976, 977 978,
1000-(Landward of 8(g) Line), 1006, 1007
1010
N. Padre Island, E. Addition
889, 890, 892, 893, 910, 913, 931,953, 972, 991,
995, 996, A-4, A-5, A-6, A-7 A-8, A-10, A-
12, A-13, A-15, A-16, A-22, A-26, A-27 A-
30, A-31, A-33, A-40, A-41, A-42, A-43, A-
45, A-46, A-47 A-5, A-57 A-58, A-59, A-
60, A-62, A-63, A-65, A-83, A-84

Mustang Island

725, 726, 727 728, 729, 730, 731, 737 739, 740,
742, 744, 745, 750, 751, 752, 754, 756, 757 758,
759, 761, 762, 763, 766, 775, 776, 781, 782, 783,
784, 785, 786, 789, 791,792, 793, 800, 803, 805,
806, 807 813, 814, 815, 821,825, 827 828, 829,
831,832, 833, 838, 842, 843, 846, 847 848, 852,
853, 854, 855, 856, 859, 867 868, 873, 874, 875,
876, A-i, A-2-(NEI/4NWI/4NE1/4;NE4NWI/4;
NE4SE/4NW 4;WY2NW4NEI/4)A-5, A-6,
A-7 A-10, A-11, A-12, A-13, A-14, A-15, A-
16, A-18, A-19, A-22, A-23, A-24, A-25, A-
26, A-28, A-31, A-33, A-34, A-35, A-36, A-37

Mustang Island East Add.

736, A-51, A-52, A-54, A-57 A-58, A-60, A-
61, A-62, A-63, A-64, A-65, A-84, A-85, A-
86, A-95, A-97 A-98, A-99, A-100, A-102, A-
103, A-107 A-108, A-111, A-112, A-114, A-
117 A-118, A-120, A-121, A-122 A-133, A-
134, A-136, A-137 A-140, A-142, A-146, A-
150, A-153, A-162, A-164, A-167

Matagorda Island

487 518, 519, 520, 526, 527 529, 555, 556, 557
558, 564, 565, 566, 567 568, 569, 586, 587 588,
589, 591, 592, 603, 604, 605, 606, 617 618, 619,
620, 621, 622, 623, 624, 632, 633, 634, 635, 636,
637 638, 639, 046, 647 650, 651,652, 653,654,
656, 657 663, 664, 665, 668, 669, 670, 672, 673,
675, 677 680, 681,682, 683, 684, 685, 686, 687
688, 696, 697 699, 700, 701, 702, 703, 704, 705,
706, 707 708, 709, 710, 711, 712, 713, 714. 717
718, A-1, A-2, A-3, A-4, A-5, A-7

Brazos

335, 342, 364, 365, 366, 367 375, 376, 377 378,
396, 397 399, 400, 411,412, 413, 414, 416, 430,
431, 432, 434, 435-(Seaward of 8(g) Line), 436,
437 450, 451, 452(EY ), 453, 455, 458, 467 474,
475, 488, 489--(Landward of 8(g) Line), 490,
491, 493, 494, 500, 501, 504, 511, 513, 514, 530,
531,532, 536, 541, 544, 548, 550, 553, 572, 573,
578, 579, 583, 585, A-I, A-2, A-3, A-7 A-9,
A-10, A-16, A-17 A-18, A-19, A-20, A-21,
A-22, A-23, A-27 A-28, A-37 A-38, A-39

Brazos South Addition

A-47 A-50, A-51, A-52, A-53, A-54, A-63,
A-64, A-65, A-66. A-67 A-68, A-70, A-73,
A-76, A-79, A-100, A-102, A-105, A-131, A-
132, A-133

Galveston

144, 180, 188, 189, 190 (W /}), 191-Portion
seaward of 8(g) Lane), 192, 209, 210, 211, 212,
213, 222, 223, 224, 226, 227 237 239, 241$(S2),
242, 243-(Landward of 8(g) Line), 254, 255,
267 268, 271, 272-(Seaward of 8(g) Line), 273,
274, 275, 281, 282, 283, 286, 287 288, 289, 291,
295-(S/2NE1 4NE 4; NWI/4NE4; W /SWI/ 4
NE 4; NE 4SW 4NE4; N SENNE 4); W 2;

W NW 4SE4; S/2SE4), 296-(NE4; NE 4
NEI4NWI/4; S hNE4NW/4; SV2SWI4NW/4;
SE/4NW/4; N S k; NE 4SWASW4; N
SE'/4SWIA; N/2SW SE1/4; SEI/4SE/4), 298,
302, 303, 312, 314-Portion seaward of 8(g)
Line), 315, 316, 317 320, 323, 324, 325, 327 328,
333, 334, 343, 346, 347 348, 349, 350, 351, 352,
353, 359, 360, 362, 363. 379, 380, 382, 383, 384,
385, 386, 389, 390, 391,392, 393, 418, 419, 420,
421,423, 424, 427 429, 460, 461,462, 463, 465,
A-9, A-16, A-20, A-39, A-55, A-60, A-68, A-
95, A-96, A-97 A-99, A-100, A-101
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Galveston South Addition
A-115, A-125, A-126, A-127 A-129, A-130,
A-131, A-141, A-144, A-145, A-157 A-158,
A-176, A-177, A-189, A-192, A-193, A-194,
A-200, A-201. A-205, A-206, A-207, A-214,
A-217 A-218, A-221, A-226, A-230, A-231,
A-236, A-237 A-245, A-248. A-249, A-250

High Island
19, 21, 22, 34, 35, 36, 37 47 48, 49, 50, 51, 52
53 (NEV ; EV2NE SEI/4), 54.55, 63, 64, 69, 71,
72, 73, 86, 90, 91, 92 94, 105, 107 109.110, 111,
116, 117 131, 134, 135--(N ; NV2 SVY SW
SWA; WV2SE ASWYA; NE SEV4 SWV4 ; Ni/
S1/2SE ), 136-[EY2;h E'1/NEY4SW ; SI/2SEY4
SW I/4}, 137 138, 139, 140, 141, 143, 153,154,
155(WY2}, 156. 157 160-(NE4: NE NW 4 ;
EV2SE 4 NW 4 ; NVzSEY4 ; NV2SEV4SEI/4),
161-NWY4NE NWV ; SV2NE4NWV4: WV
NW : SE NW : NEY4NE SWY4; W'/2

NE SW 4 ; NW ASW ; NWV SWY4SW ],
162, 163, 164, 169, 170, 172, 173, 174, 175, 176,
177 178, 179, 193, 194, 195, 196,197 198, 199,
200, 201,203, 205. 206, 207 208, 228,232, 233,
234, 235, 236, 260, 261, 262, 263, 264, 292, A-2,
A-4, A-5, A-6, A-a, A-9, A-10, A-11, A-13,
A-14, A-16, A-18, A-19, A-20, A-22, A-23,
A-24, A-41, A-45, A-57 A-58, A-59, A-.6
A-66, A-68, A-69, A-71, A-72, A-76; A-83,
A-99, A-100, A-102, A-103, A-122, A-123, A-
124, A-126, A.-127 A-129, A-130, A-131, A-
132, A-139, A-141, A-142, A-149, A-154, A-
155. A-165, A-414, A-416, A-417 A-418, A-
419, A-422, A-423, A-.425, A-428, A-432, A-
437 A-438, A-439, A-440, A-443, A-444, A-
445, A-44&, A-447 A-448, A-450, A-451, A-
460, A-461, A-462, A-483, A-405, A-460, A-
467 A-469, A-471. A-472, A-474, A-475, A-
476, A-477 A-479, A-480, A-481, A-482, A-
483, A-484, A-486, A-487 A-489, A-490, A-
494, A-498, A-497 A-499, A-502, A-50, A-
510, A-511, A-512 A-513, A-515, A-617 A-
519, A-520, A-521, A-822, A-625, A-5.7, A-
528, A-529, A-530, A-.531, A-532, A-530, A-
537 A-539, A-540, A-542 A-544. A-545, A-
546, A-547 A-548, A-550, A-551, A-552 A-
553, A-554, A-555, A-550, A-557 A-560, A-
561, A-562, A-563, A-564, A-567 A-568, A-
570, A-571, A-572, A-573, A-574, A-576, A-
582. A-584, A-586, A-587 A-590, A-591, A-
594, A-595, A-596

High Island East Addition

38, 39, 40, 74, 83, 84, 85, 118, 119, 120,128, 129,
130, 166, 167 A-168, A-169, A-170, A-171, A-
172, A-173, A-177 A-178. A--180, A-183, A-
185, A-187 A-193, A-194, A-196, A-200, A-
201, A-205, A-206, A-207 A-214, A-215, A-
217 A-224, A-228, A-230, A-231, A-236, A-
237 A-239, A-240, A-241, A-244, A-245, A-
246. A-250, A-253, A-254, A-255, A-257 A-
258, A-259

High Island East Addition, S. Extension
A-260, A-261, A-264, A-269, A-270, A-271,
A-272, A-276, A-280, A-281, A-282, A-Z83,
A-285, A-28&, A-288, A-289, A-290, A292. A-
297 A-30z, A-303, A-304, A-305, A-308, A-
307 A-308, A-300, A-310, A-312 A-313, A-
314, A-315, A-317 A-318, A-320, A-321, A-
322, A-323, A-325, A-326, A-327, A-330, A-
332, A-333, A-334, A-335. A-338, A-338, A-
339, A-340, A-341, A-342, A-344, A-345, A-
347 A-348, A-349, A-350, A-351, A-352, A-
353, A-354, A-355, A-356, A-357 A-360, A-
361. A-362, A-363, A-365, A-360, A-367 A-

368, A-369, A-370, A-371, A-372 A-373, A-
376, A-378, A-379, A-380, A-381, A-382, A-
384, A-385, A-386, A-387 A-389, A-390, A-
391, A-393, A-396, A-397 A-399, A-403

Sabina Pass

17 18, 40

Corpus Christi

521, 505, 56, 69. 610, 872, 916

East Breaks

73.74. 108, 109, 110,111, 112. 112, 114, 117 118.
119, 120, 123, 152, 154, 158, 159, 160, 161, 162,
164, 165, 167, 168, 170, 206, 207 208% 209, 211,
212, Z13, 214. 217 250, 251, 252, 256, 257 258,
296, 299, 300, 302, 304, 305, 339, 340, 341, 342,
376, 377 383, 384, 420, 421, 428, 430, 431, 475,
481, 512, 514, 525, 555, 550, 557 558, 562, 563,
564, 577 578, 579, 580, 593, 598, 599, 600, 601,
602, 607, 821,622, 623,624, 65,626, 637 638,
639, 640, 841. 42, 643, 044, 645,646, 684. 685,
686, 688, 689, 690, 728, 729, 732, 904, 943, 945.
946, 948, 949, 988, 989, 991,992

Garden Banks
21, 22, 23, 25, 26, 27 28, 29, 35, 65, 68, 69, 70,
71, 72, 73, 81, 85, 95, 96, 97 98,102, 105, 106
112, 115, 117 121, 122, 1Z4, 125, 129, 134, 139,
140, 141, 142, 143, 152, 153, 154, 156, 161, 163,
171, 172, 173, 180, 181,184, 186, 187 189, 191,
192, 193, 195, 197 198, 199, 204,205, 208, 210,
211, 212, 213, 215, 216, 217, 222, 223, 224, 226,
228, 230, 231, 232, 235, 236, 237 240, 241, 244,
245, 248, 251, 252, 255, 256, 257, 259. 260, 266,
267 268, 271, 274, 275, 279, 283, 285, 287 295,
296, 297 298, 300, 302, 303. 304, 305, 314, 315,
324, 334, 335, 339, 341, 343, 344, 340, 348, 349,
359, 360, 367 368, 369, 370, 371, 372, 373, 378,
379, 380, 382, 386, 387 388, 390, 405, 40, 414,
415, 416, 417 423, 424, 425, 426, 427 441, 447
448, 451, 452, 453, 458, 459, 460, 461, 462, 463,
464, 469, 470, 471, 485, 494, 498, 499, 500, 501,
505, 515, 516, 517 523, 524, 525, 529, 535, 536,
537 538, 543, 544, 545, 562, 563, 579, 580, 588,
606, 607 625, 633, 634, 650, 651, 653, 695, 697,
736, 741, 754, 782, 785, 798, 803, 804, 806, 826,
831, 832, 833, 848, 49, 850, 881, 862, 875, 876,
877 905, 08, M921, 950,975, 996

Port Isabel
130, 131, 160, 167 174, 175, 214, 217, 218, 298,
481, 482, 525, 526, 562, 563, 564, 568, 570, 606,
607 653, 654, 697 698, 876

Alanunos Canyon
20, 24, 25, 26, 65, 133, 192, 236, 237 280, 336,
337 380, 390, 398,441, 442, 475, 518, 557 558,
578, 595, 600, 601, 602, 622, 645, 647 648, 691,
719, 720, 726, 728, 730, 731, 734, 736, 763, 764,
766, 767 770, 774, 775, 776, 778, 779, 780, 781,
796, 797 810, 811,813, 814, 818, 822, 827 854,
856,857 865,900,901,903,904,908,947 951,
954, 955, 998,999

Keathley Canyon
6, 7 114, 158, 157, 191, 192, 236. 583, 5a4

(2) Although currently unleased and
shown on Texas Leasing Map No. 7C,
High Island Area, East Addition, South
Extension, dated October 19, 1981, no
bids will be accepted on the following
blocks: A-375 and A-398.

13. Lease Terms and Stipulations. (a)

Leases resulting from this sale will have
initial terms as shown on Map 1 and will
be issued on Form MMS-2005 (March
1986). Copies of the lease form are
available from the Gulf of Mexico
regional office (see paragraph 14(a)).

(b) The applicability of the
stipulations which follow is as shown on
Map I and Map 3 and as supplemented
by references in this Notice.

Stipulation No. I-Protection of
Archaeological Resources

(This stipulation will apply to all
blocks offered for lease in this sale.)

(a) Archaeological resource" means
any prehistoric or historic district, site.
building, structure, or object (including
shipwrecks); such term includes
artifacts, records, and remains which
are related to such a district, site,
building, structure, or object (16 U.S.C.
470w(5)). "Operations" means any
drilling, mining, or construction or
placement of any structure for
exploration, development, or production
of the lease.

(b) If the Regional Director (RD)
believes an archaeological resource may
exist in the lease area, the RD will notify
the lessee in writing. The lessee shall
then comply with subparagraphs (1)
through (3).

(1) Prior to commencing any
operations, the lessee shall prepare a
report, as specified by the RD, to
determine the potential existence of any
archaeological resource that may be
affected by operations. The report,
prepared by an archaeologist and a
geophysicist, shall be based on an
assessment of data from remote-sensing
surveys and of other pertinent
archaeological and environmental
information. The lessee shall submit this
report to the RD for review.

(2) If the evidence suggests that an
archaeological resource may be present,
the lessee shall either:

(i) Locate the site of any operation so
as not to adversely affect the area
where the archaeological resource may
be; or

(ii) Establish to the satisfaction of the
RD that an archaeological resource does
not exist or will not be adversely
affected by operations. This shall be
done by further archaeological
investigation, conducted by an
archaeologist and a geophysicist, using
survey equipment and techniques
deemed necessary by the RD. A report
of the investigation shall be submitted to
the RD for review.

(3) If the RD determines that an
archaeological resource is likely to be
present in the lease area and may be
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adversely affected by operations, the RD
will notify the lessee immediately. The
lessee shall take no action that may
adversely affect the archaeological
resource until the RD has told the lessee
how to protect it.

(c) If the lessee discovers any
archaeological resource while
conducting operations on the lease area,
the lessee shall report the discovery
immediately to the RD. The lessee shall
make every reasonable effort to
preserve the archaeological resource
until the RD has told the lessee how to
protect it.

Stipulation No. 2-Protection of
Topographic Features

(This stipulation will be included in
leases located in the areas so indicated
on Maps 1. and 3 described in paragraph
12.) The banks which cause this
stipulation to be applied to blocks of the
Western Gulf are:

No Activity Zone Defined by Isoboth

meters
Bank Name: Shelf Edge Banks:

West Flower Garden Bank' ................. 100
(defined by 4 4 4 system)

East Flower Garden Bank' ................... 100
(defined by 4 V4 4 system)

MacNeil Bank .............................. 82
29 Fathom Bank .................................. 64
Rankin Bank ................................ . ....... 85
Geyer Bank ..................... 85
Elvers Bank .............................................. 85
Bright Bank s ........................ 85
McGrail Bank .................................. 85
Rezak Bank .................................. 85
Sidner Bank .............................................. 85
Parker Bank ........................................ 85
Stetson Bank ....................................... 62
Applebaum Bank ..................................... 85
Blackfish Ridge .................................. 70
Big Dunn Bar ........................................ 65
Small Dunn Bar .................................. 65
32 Fathom Bank .................................. 52
Claypile Bank .................................. 50

South Texas Banks: 4
Dream Bank ............................. 78, 82
Southern Bank ....................... 80
Hospital Bank .................................... 70
North Hospital Bank ......................... 68
Aransas Bank ..................................... 70
South Baker Bank ............................... 70
Baker Bank .......................................... 70

Flower Garden Banks-In paragraph (c) "4-
Mile Zone" rather than a "i-Mile Zone" applies.

Low Relief Banks-Only paragraph (a) applies.
Claypile Bank-Paragraphs (a) and (b) apply.

In paragraph (b) monitoring of the effluent to deter-
mine the effect on the biota of Claypile Bank shall
be required rather than shunting.

South Texas Banks--Only paragraphs (a) and
(b) apply.

5 Central Gulf of Mexico bank with portion of
its "1-Mile Zone" and/or "3-Mile Zone" in the
Western Gulf of Mexico.

(a) No activity Including structures,
drilling rigs, pipelines, or anchoring will
be allowed within the listed isobath
("No Activity Zone" as shown on Map
3) of the banks as listed above.

(b) Operations within the area shown

as "1,000-Meter Zone" shall be
restricted by shunting all drill cuttings
and drilling fluids to the bottom through
a downpipe that terminates an
appropriate distance, but no more than
10 meters, from the bottom.

(c) Operations within the area shown
as "1-Mile Zone" on Map 3 shall be
restricted by shunting all drill cuttings
and drilling fluids to the bottom through
a downpipe that terminates an
appropriate distance, but no more than
10 meters, from the bottom. (Where
there is a "1-Mile Zone" designated, the
"1,000-Meter Zone" in paragraph (b) is
not designated.)

(d) Operations within the area shown
as "3-Mile Zone" on Map 3 shall be
restricted by shunting all drill cuttings
and drilling fluids from development
operations to the bottom through a
downpipe that terminates an
appropriate distance, but no more than
10 meters, from the bottom.

Stipulation No. 3-Military Warning
Areas

(This stipulation will be included in
leases located within Warning Areas
shown on Map 1 described in paragraph
12.)

(a) Hold and Save Harmless
Whether compensation for such

damage or injury might be due under a
theory of strict or absolute liability or
otherwise, the lessee assumes all risks
of damage or injury to persons or
property, which occur in, on, or above
the Outer Continental Shelf (OCS), to
any persons of to any property of any
person or persons who are agents,
employers, or invitees of the lessee, its
agents, independent contractors or
subcontractors doing business with the
lessee in connection with any activities
being performed by the lessee in, on, or
above the OCS, if such injury or damage
to such person or property occurs by
reason of the activities of any agency of
the U.S. Government; its contractors or
subcontractors; or any of their officers,
agents, or employees being conducted as
a part of, or in connection with, the
programs and activities of the command
headquarters listed in the following
table.

Notwithstanding any limitation of the
lessee's liability in section 14 of the
lease, the lessee assumes this risk
whether such injury or damage is
caused in whole or in part by any act or
omission, regardless of negligence or
fault, of the United States; its
contractors or subcontractors; or any of
its officers, agents, or employees. The
lessee further agrees to indemnify and
save harmless the United States against

all claims for loss, damage, or injury
sustained by the lessee and to indemnity
and save harmless the United States
against all claims for loss, damage, or
injury sustained by the agents,
employees, or invitees of the lessee, its
agents, or any independent contractors
or subcontractors doing business with
the lessee in connection with the
programs and activities of the
aforementioned military installation,
whether the same be caused in whole or
in part by the negligence or fault if the
United States; its contractors or
subcontractors; or any of its officers,
agents, or employees and whether such
claims might be sustained under a
theory of strict or absolute liability or
otherwise.

(b) Electromagnetic Emissions
The lessee agrees to control its own

electromagnetic emissions and those of
its agents, employees, invitees,
independent contractors or
subcontractors emanating from
individual designated defense warning
areas in accordance with requirements
specified by the commander of the
command headquarters listed in the
following table to the degree necessary
to prevent damage to, or unacceptable
interference with, Department of
Defense flight, testing, or operational
activities conducted within- individual
designated warning areas. Necessary
monitoring control and coordination
with the lessee, its agents, employees,
mvitees, independent contractors or
subcontractors will be effected by the
commander of the appropriate onshore
military installation conducting
operations, in the particular warning
area, provided, however, that control of
such electromagnetic emissions shall in
no instance prohibit all manner of
electromagnetic communication during
any period of time between a lessee, its
agents, employees, invitees,
independent contractors or
subcontractors, and onshore facilities.

(c) Operational
The lessee, when operating or causing

to be operated on its behalf boat or
aircraft traffic in the individual
designated warning areas, shall enter
into an agreement with the commander
of the individual command headquarters
listed in the following table, upon
utilizing an individual designated
warning area prior to commencing such
traffic. Such an agreement will provide
for positive control of boats and aircraft
operating into the warning areas at all
times.
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WARNING AREAS' COMMAND

HEADQUARTERS

Warning Areas Command Headquarters

W-228 ................ Chief, Naval Air Training, Naval Air
Station, ATTN: Lt. Commander
Armitage or Major Danuser,
Corpus Chnsti, Texas 78419-
5100, ATTN: N33, Telephone:
(512) 939-3927/3902.

W-602 ................ Director, Air Space Management,
Deputy Chief of Staff, Operations
Headquarters, Strategic Air Com-
mand, ATTN: Major Rose or Mr.
Berube, Offutt AFB, Nebraska
68113-5001, Telephone: (402)
294-3103/3450, or (Scheduling),
(402) 294-2334/4649.

14. Information to Lessees.-(a)
Supplemental Documents. For copies of
the various documents identified as
available from the Gulf of Mexico
regional office, prospective bidders
should contact the Public Information
Unit, Minerals Management Service,
1201 Elmwood Park Boulevard, New
Orleans, Louisiana 70123-2394, either in
writing or by telephone (504) 736-2519.
For additional information, contact the
Regional Supervisor for Leasing and
Environment at that address or by
telephone at (504) 736-2755.

(b) Navigation Safety. Operations on
some of the blocks offered for lease may
be restricted by designation of fairways,
precautionary zones, anchorages, safety
zones, or traffic separation schemes
established by the U.S. Coast Guard
pursuant to the Ports and Waterways
Safety Act (33 U.S.C. 1221 et seq.), as
amended. The U.S. Army Corps of
Engineers permits are required for
construction of any artificial islands,
installations, and other devices
permanently or temporarily attached to
the seabed located on the OCS in
accordance with section 4(e) of the OCS
Lands Act, as amended.

A final rulemaking to establish a
shipping/safety fairway was published
in the Federal Register on May 14, 1987
at 52 FR 18231. For additional
information, prospective bidders should
contact Lt. Commander William P
Prosser, Assistant Marine Port Safety
Officer, 8th Coast Guard District, Hale
Boggs Federal Building, New Orleans,
Louisiana 70130, (504) 589-6901.

(c) Offshore Pipelines. Lessees are
advised that the Department of the
Interior and the Department of
Transportation have entered into a
Memorandum of Understanding dated
May 6, 1976, concerning the design,
installation, operation, and maintenance
of offshore pipelines. Bidders should
consult both Departments for

regulations applicable to offshore
pipelines.

(d) 8-Year Leases. Bidders are advised
that any lease issued for a term of 8
years will be cancelled after 5 years
following notice pursuant to the OCS
Lands Act, as amended, if within the
initial 5-year period of the lease the
drilling of an exploratory well has not
been initiated, or if initiated, the well
has not been drilled in conformance
with the approved exploration plan
criteria, or if there is not a suspension of
operations in effect, etc. Bidders are
referred to 30 CFR 256.37

(e) Affirmative Action. Revision of
Department of Labor regulations on
affirmative action requirements for
Government contractors (including
lessees) has been deferred pending
review of those regulations (see Federal
Register of August 25, 1981, at 46 FR
42865 and 42968). Should changes
become effective at any time before the
issuance of leases resulting from this
sale, section 18 of the lease form (Form
MMS-2005, March 1986) would be
deleted from leases resulting from this
sale. In addition, existing stocks of the
affirmative action forms described in
paragraph 5 of this Notice contain
languagae that would be superseded by
the revised regulations at 41 CFR 60-
1.5(a)(1) and 60.1.7(a)(1). Submission of
Form MMS-2032 (June 1985) and Form
MMS-2033 (June 1985) will not
invalidate an otherwise acceptable bid,
and the revised regulations'
requirements will be deemed to be part
of the existing affirmative action forms.

(f) Ordnance Disposal Areas. Bidders
are cautioned as to the existence of two
inactive ordnance disposal areas in the
Corpus Christi and East Breaks areas,
shown on Map 1 described in paragraph
12 of this Notice. These areas were used
to dispose of ordnance of unknown
composition and quantity. These areas
have not been used since about 1970.
Water depths in the Corpus Christi area
range from approximately 600 to 900
meters. Water depths in the East Breaks
area range from approximately 300 to
700 meters. Bottom sediments in both
areas are generally soft consisting of
silty clays. Exploration and
development activities in these areas
require precautions commensurate with
the potential hazards. Lessees are
advised of an Environmental Protection
Agency (EPA) dumping site located in
portions of Alaminos Canyon, East
Breaks, Garden Banks, and Keathley
Canyon.

(g) Gulf Ocean Incineration Site.
Bidders are advised of the existence of
the Gulf Ocean Incineration Site located
in the East Breaks, Garden Banks,

Alaminos Canyon, and Keathley
Canyon leasing areas, as shown on Map
1. This site is designated for the
incineration of organohalogen wastes
including polychlornated biphenyls and
ethylene dichloride. Lessees are advised
to contact the EPA, Washington, DC,
office, when formulating plans for
undertaking oil and gas activity in the
designated incineration site area so that
potential conflicts can be mitigated
through coordination of activities. The
following blocks are affected by the Gulf
Ocean Incineration Site:

East Breaks
1008, 1009

Alaminos Canyon
40, 41, 84, 85, 128, 129, 172, 216, 217 260, 261,
304, 305, 348, 349, 392, 436, 437 480, 481, 524,
525, 568, 569, 612, 656, 657

Garden Breaks
969-980

Keathley Canyon
1-12, 45-56. 89-100, 133-144. 177-188, 221-232,
265-276, 309-320, 353-364, 397-408, 441-452,
485-496, 529-540, 573-584, 617-628

15. New Regulatory Provisions. The
regulatory reference to provisions in 30
CFR Part 250 cited in this document
refers to the new MMS "Oil and Gas
and Sulphur Operations in the Outer
Continental Shelf." They were published
in the Federal Register at 53 FR 10595 on
April 1, 1988. This Notice is provided to
bidders since any leases issued as a
result of this sale will be subject to the
April 1, 1988, regulations (not those
existing in 30 CFR Part 250, revised as of
July 1, 1987 which may be in conflict
with the new regulations].

Date: June 29,1989.
Barry Williamson,
Director Minerals Management Service.
S. Scott Sewell,
Deputy Assistant Secretary-Land and
Minerals Management.
[FR Doc. 89-15809 Filed 7-5-89; 8:45 am]
BILLING CODE 4310-MR-U

Outer Continental Shelf, Western Gulf
of Mexico; Leasing Systems, Sale 122

Section 8(a)(8) (43 U.S.C. 1337(a)(8)) of
the Outer Continental Shelf Lands Act
(OCSLA) requires that, at least 30 days
before any lease sale, a Notice be
submitted to the Congress and published
in the Federal Register:

1. Identifying the bidding systems to
be used and the reasons for such use;
and

2. Designating the tracts to be offered
under each bidding system and the
reasons for such designation.
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This Notice is published pursuant to
these requirements.

1. Bidding systems to be used. In the
Outer Continental Shelf (OCS) Sale 122,
blocks will be offered under the
following two bidding systems as
authorized by section 8(a)(1) (43 U.S.C.
1337(a)(1)): (a) bonus bidding with a
fixed 16%-percent royalty on all
unleased blocks in less than 400 meters
of water; and (b) bonus bidding with a
fixed 12 -percent royalty on all
remaining unleased blocks.

a. Bonus Bidding with a 16%-Percent
Royalty. This system is authorized by
section (8)(a)(1)(A) of the OCSLA. This
system has been used extensively since
the passage of the OCSLA in 1953 and
imposes greater risks on the lessee than
systems with higher contingency
payments but may yield more rewards if
a commercial field is discovered. The
relatively high front-end bonus
payments may encourage rapid
exploration.

b. Bonus Bidding with a 121 2-Percent
Royalty. This system is authorized by
section (8)(a)(1)(A) of the OCSLA. It has
been chosen for certain deeper water
blocks proposed for the Western Gulf of
Mexico (Sale 122) because these blocks
are expected to require substantially
higher exploration, development, and
production costs, as well as longer times
before initial production, in comparison
to shallow water blocks. Department of
the Interior analyses indicate that the
minimum economically developable
discovery on a block in such high-cost
areas under a 121/2-percent royalty
system would be less than for the same
blocks under a 16%-percent royalty
system. As a result, more blocks may be
explored and developed. In addition, the
lower royalty rate system is expected to
encourage more rapid production and
higher economic profits. It is not
anticipated, however, that the larger
cash bonus bid associated with a lower
royalty rate will significantly reduce
competition, since the higher costs for
exploration and development are the
primary constraints to competition.

2. Designation of Blocks. The
selection of blocks to be offered under
the two systems was based on the
following factors:

a. Lease terms on adjacent, previously
leased blocks were considered to
enhance orderly development of each
field.

b. Blocks in deep water were selected
for the 12 1/2-percent royalty system
based on the favorable performance of
this system in these high-cost areas as
evidenced in our analyses.

The specific blocks to be offered
under each system are shown on Map 2
entitled "Western Gulf of Mexico Lease

Sale 122, Bidding Systems and Bidding
Units. This map is available from the
Minerals Management Service, Gulf of
Mexico Region, 1201 Elmwood Park
Boulevard, New Orleans, Louisiana
70123-2394.
Barry Williamson,
Director, Minerals Management Service.
S. Scott Sewell,
Deputy Assistant Secretary, Land and
Minerals Management
June 29, 1989.

[FR Doc. 89-15810 Filed 7-5-89; 8:45 am]
BILLING CODE 4310-MR-M

INTERNATIONAL TRADE
COMMISSION

Importation of Certain Drug
Paraphernalia into the United States

AGENCY: United States International
Trade Commission.
ACTION: Institution of investigation and
scheduling of hearing.

EFFECTIVE DATE: June 21, 1989.
FOR FURTHER INFORMATION CONTACT.
Eugene A. Rosengarden, Director, Office
of Tariff Affairs and Trade Agreements,
U.S. International Trade Commission,
Washington, DC 20436 (telephone 202-
252-1592).

Background and Scope of
Investigation: The Commission
instituted investigation No. 332-277
Importation of Certain Drug
Paraphernalia into the United States,
under section 332(g) of the Tariff Act of
1930 (19 U.S.C. 1332(g)), following
receipt of a request on May 19, 1989,
from the Committee on Finance, United
States Senate. As requested, the
Commission will investigate the scope
of imports of illicit drug paraphernalia,
evaluate the effectiveness of the Mail
Order Drug Control Act in restricting
such imports, determine how the
Harmonized Tariff Schedule of the
United States (HTS) might be amended
to better identify drug paraphernalia in
particular, and make any other
recommendations it deems appropriate
in this regard. The Commission intends
to submit its report to the Committee on
Finance by September 18, 1989.

Public Hearing: A public hearing in
connection with this investigation will
be held in the Hearing Room of the U.S.
International Trade Commission, 500 E
Street, SW, Washington, DC, on August
10, 1989, at 9:30 a.m. All persons shall
have the right to appear by counsel or in
person, to present information and to be
heard. Requests to appear at the public
hearing should be filed with the
Secretary, U.S. International Trade

Commission, 500 E Street, SW,
Washington, DC 20436, not later than
noon, August 3, 1989. Written prehearing
comments (original and 14 copies)
should be filed not later than noon,
August 4, 1989. Post-hearing comments
may be submitted by no later than
August 16, 1989.

Written Submission: Interested
parties (including other Federal
agencies) are invited to submit written
statements concerning the subject of the
report. Such statements must be
submitted by no later than August 16,
1989, in order to be considered by the
Commission. Commercial or financial
information that a party desires the
Commission to treat as confidential
must be submitted on separate sheets of
paper, each clearly marked
"Confidential Business Information" at
the top. All submissions requesting
confidential treatment must conform
with the requirements of § 201.6 of the
Commission's Rules of Practice and
Procedure (19 CFR 201.6). All written
submission, except for confidential
business information, will be made
available for inspection by interested
persons. All submissions should be
addressed to the Secretary, United
States International Trade Commission,
500 E Street SW Washington, DC 20436.

Hearing-impaird individuals are
advised that information on this matter
can be obtained by contacting our TDD
terminal on 202-252-1809.

By order of the Commission.
Kenneth R. Mason,
Secretary.

Issued: June 28, 1989.
[FR Doc. 89-15899 Filed 7-5-89; 8:45 am]
BILLING CODE 7020-02-M

[Investigation No. 337-TA-2911

Certain Insulated Security Chests;
Commission Decision Not To Review
Initial Determination of the Presiding
Official to Add a Respondent

AGENCY: U.S. International Trade
Commission.

ACTION: Notice of amendment of
complaint and notice of investigation to
add a respondent.

SUMMARY: Notice is hereby given that
the U.S. International Trade
Commission has determined not to
review the initial determination (ID)
issued by the presiding administrative
law judge (ALI) adding EP Industrial
Co., Ltd. (EP) as a respondent to this
investigation.
ADDRESSES: Copies of the
nonconfidential version of the ID and all
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other nonconfidential documents filed in
connection with this investigation are
available for public inspection during
official business hours (8:45 a.m. to 5:15
p.m.) in the Office of the Secretary, U.S.
International Trade Commission, 500 E
Street, SW Washington, DC 20436,
telephone 202-252-1000.
FOR FURTHER INFORMATION CONTACT:
Carol McCue Verratti, Esq., Office of the
General Counsel, U.S. International
Trade Commission, 500 E Street, SW
Washington, DC 20436, telephone 202-
252-1088.

Hearing-impared individuals are
advised that information about this
matter can be obtained by contacting
the Commission's TDD terminal, 202-
252-1810.
SUPPLEMENTARY INFORMATION: On May
26, 1989, the presiding ALl issued an ID
granting the motion of complainant John
D. Brush & Co., Inc. (Brush) to amend the
complaint and notice of investigation by
naming EP as a respondent. In its
motion, Brush demonstrated good cause,
as required by 19 CFR § 210.22, why it
has not included EP as a respondent
when Brush Filed its complaint.

This action Is taken under the
authority of section 337 of the Tariff Act
of 1930 (19 U.S.C. 1337) and § 210.53 of
the Commission's Interim Rules of
Practice and Procedure (53 FR 33071,
Aug. 29, 1988).

By order of the Commission.
Kenneth R. Mason,
Secretary.

Issued: June 28,1989.

[FR Doc. 89-15900 Filed 7-5-89; 8:45am]
BILUNG CODE 7020-02-M

INTERSTATE COMMERCE
COMMISSION
(Finance Docket No. 31425 (Sub-No. 1)]

Bi-State Development Agency of the
Missouri-Illinois Metropolitan District-
Acquisition and Operation
Exemption-Norfolk and Western
Railway Co. and Wabash Railroad Co.

Bi-State Development Agency of the
Missouri-Illinois Metropolitan District
(Bi-State), a non-carrier, has filed a
notice of exemption to acquire and
operate approximately 8.14 miles of
railroad in St. Louis, MO. The line,
which is currently owned by the
Wabash Railroad Company (Wabash)
and operated under a long-term lease by
Norfolk and Western Railway Company
(N&W), extends from milepost 1.8
(Valuation Station 80+5) in the City of
St. Louis, MO, to milepost 9.94
(Valuation Station 509 +39) in the

County of St. Louis, MO. In accordance
with an agreement entered into with
Wabash and N&W the City of St. Louis,
MO (the City) will acquire the line and
immediately convey it to Bi-State. The
agreement was expected to be
consummated on or after June 15, 1989.

Any comments must be filed with the
Commission and served on: (1) Kathryn
J. Giddings, The Stolar Partnership, The
Lammert Building, 911 Washington
Avenue, St. Louis, MO 63101; and (2) L.
John Osborn, Verner, Liipfert, Bernhard,
McPherson and Hand, Chartered, 901
15th Street, N.W Suite 700,
Washington, DC 20005-2301.1

The Missouri State Historic
Preservation Officer has determined
that no properties listed in or eligible for
inclusion in the National Register of
Historic Places will beaffected by this
transaction.

This notice is filed under 49 CFR
1150.31. If the notice contains false or
misleading information, the exemption is
void ab initio. Petitions to revoke the
exemption under 49 U.S.C. 10505(d) may
be filed at any time. The filing of a
petition to revoke will not automatically
stay the transaction.

Decided: June 20,1989.
By the Commission, Joseph H. Dettmar,

Acting Director, Office of Proceedings.
Noreta R. McGee,
Secretary.
[FR Doc. 89-15629 Filed 7-5-89; 8:45 am]
BILUNG CODE 7035-01-M

[Finance Docket No. 314691

South Carolina Central Railroad Co.,
Inc.-Purchase-CSX Transportation,
Inc. Line Between East Greenville and
Laurens, SC

AGENCY: Interstate Commerce
Commission.
ACTION: Notice of decision accepting
application for consideration.

SUMMARY: The Commission is accepting
for consideration the application, filed
May 31, 1989, by South Carolina Central
Railroad Company, Inc., to purchase
from CSX Transportation, Inc., 34.04
miles of rail line between East
Greenville and Laurens, SC. The
Commission finds that this is a minor
transaction under 49 CFR Part 1180.
DATES: Written comments must be filed
with the Interstate Commerce
Commission no later than August 7

In letter filed June 13,1989, Vi-Jon
Laboratories, Inc., requests a stay of the effective
date of the exemption. The exemption became
effective 7 days after filing, or June 13. 1989, in
accordance with 49 CFR 1150.32(b).

1989. Comments from the Secretary of
Transportation and Attorney General of
the United States must be filed by
August 21, 1989. Applicants' reply is due
September 11, 1989. Comments must be
served on all parties of record within 10
days of the Commission's issuance of a
service list. The Commission expects to
issue the service list by August 21, 1989.
ADDRESSES: Send an original and 10
copies of all documents to: Office of the
Secretary, Case Control Branch, Attn:
Finance Docket No. 31469, Interstate
Commerce Commission, Washington,
DC 20423.

In addition, concurrently send one
copy of all documents to the United
States Secretary of Transportation, the
Attorney General of the United States,
and each of applicants' representatives:
Docket Clerk, Office of Chief Counsel,

Federal Railroad Administration,
Room 5101, 400 Seventh Street, SW
Washington, DC 20590

Attorney General of the United States,
Washington, DC 20530

Lawrence H. Richmond, CSX
Transportation, Inc., 100 North
Charles St., Baltimore, MD 21201

Kelvin 1. Dowd, Slover & Loftus, 1224
Seventeenth Street, NW., Washington,
DC 20036
Also, after the Commission issues a

service list, send one copy to every part
of record.
FOR FURTHER INFORMATION CONTACT:
Joseph H. Dettmar, (202) 275-7245
[TDD for hearing impaired: (202) 275-
1721]

SUPPLEMENTARY INFORMATION: South
Carolina Central Railroad Company,
Inc. (SCRF) and CSX Transportation,
Inc. (CSXT), collectively "applicants,
seek Commission approval under 49
U.S.C. 11343, et seq., for SCRF to
purchase for $700,000 cash CSXT's 34.04-
mile line between East Greenville and
Laurens, SC. They contend that this is a
minor transaction under 49 CFR
1180.2(c) and submitted their application
in accordance with the railroad
consolidation procedures at 49 CFR Part
1180 for such transactions. They intend
to consummate the transaction as soon
as possible after final Commission
approval. They request expedited
handling and that a decision granting
the application be made effective 7 days
after such a decision is issued.

SCRF is a Class III railroad controlled
by a noncarrier, Railtex, Inc. It now
operates about 55 miles of line between
Florence and Bishopville, SC, and
between Cheraw and Society Hill, SC.
In addition, SCRF was recently
authorized to acquire 259 miles of line
from CSXT in Alabama and Georgia and
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to lease from Norfolk Southern
Corporation a 79-mile line between
White Oak and Smithville, GA. It also
has filed a now-pending application to
purchase from CSXT a 25-mile line
between Albany and Dawson, GA.
These lines do not connect with the line
at issue here.

CSXT is a Class I railroad and a unit
of CSX Corporation. It transported
about 8,200 originating and about 7,100
terminating carloads on the line during
1987 and 1988, respectively. The line
carries no overhead traffic.

Applicants state that the proposed
transaction will result in operating
economies and improved service, thus
enhancing their financial viability.
Specifically, the proposed transaction
will enable SCRF to enter a new market
and spread its administrative, insurance,
and operating costs over a larger base.
CSXT, on the other hand, will be
relieved of inefficiencies inherent in
operating what for it is a marginal line.
SCRF expects that the revenue
generated by traffic on the line will
easily cover the additional fixed charges
resulting from the debt incurred to
acquire the line.

Applicants also state that the
transaction will improve service. As a
small local carrier, SCRF assertedly will
be better able to accommodate the
needs of the line's shippers.

Applicants contend that the proposed
transaction will not substantially reduce
competition, create a monopoly, or
restrain trade in freight surface
transportation in any region of the
United States. As applicants do not
compete for traffic on the line, the
transactions will merely substitute one
rail camer for another on an existing
line. The line is parallel to an Interstate
highway, and the area is served by
motor carriers. Applicants state that, if
anything, the transaction should
enhance intermodal competition by
allowing the rail mode to compete more
effectively with other modes. Since the
line at issue connects only with CSXT,
applicants do not believe the transaction
would have any significant effect on
other rail carriers.

SCRF intends to operate the line with
its own employees. As a result, CSXT's
work force will be reduced by an
estimated four positions. No positions
with SCRF will be eliminated. It expects
to hire additional employees to operate
the line and states that it will offer these
positions to former CSXT employees.

CSXT states it intends to negotiate
employee protection agreements with
affected employees pursuant to the
conditions set forth in New York Dock
Railway-Control-Brooklyn Eastern
Dist., 360 I.C.C. 60 (1979). These

conditions are appropriate for
employees affected by the acquisition.

Under the consolidation regulations,
we must determine initially whether a
proposed transaction is major,
significant, minor, or exempt. The
proposed transaction, Involving a Class
I and a Class II railroad, has no regional
or national significance and will neither
result in a major market extension nor
reduce the present level of competition.
Accordingly, we find the proposal to be
a minor transaction under 49 CFR
1180.2(c). Because the application
complies with the applicable regulations
governing minor transactions, we are
accepting it for consideration.

The application and exhibits are
available for inspection in the Public
Docket Room at the Offices of the
Interstate Commerce Commission m
Washington, DC. In addition, they may
be obtained upon request from
applicants' representatives named
above.

Any interested persons, including
government entitites, may participate in
this proceeding by submitting written
comments. Comments must be filed no
later than August 7 1989. The United
States Secretary of Transportation and
the Attorney General of the United
States must file their comments no later
than August 21, 1989. Applicants' reply
is due September 11, 1989. An original
and 10 copies of all pleadings must be
filed with the Secretary, Interstate
Commerce Commission, Washington,
DC 20432.

Written comments must be served
concurently by first-class mail on the
Secretary of Transportation, the
Attorney General and applicants'
representatives. Written comments must
also be served on all parties of record
within 10 days of service of the service
list by the Commission. We plan to issue
the service list by August 21, 1989. Any
person who files timely written
comments shall be considered a party of
record if the person's comments so
request. In this event, no petition for
leave to intervene need be filed.

Consistent with 49 CFR
1180.4(d)(1)(iii), written comments must
contain:

(a) The docket number and title of the
proceeding;

(b) The name, address, and telephone
number of the commenting party and its
representative upon whom service shall
be made;

(c) The commenting party's position,
i.e., whether it supports or opposes the
proposed transaction;

(d] A statement of whether the
commenting party intends to participate
formally in the proceeding or merely
comment upon the proposal;

(e) If desired, a request for an oral
hearing with reasons supporting this
request; the request must indicate the
disputed material facts that can only be
resolved at a hearing; and

(f) A list of all information sought to
be discovered from applicant carriers.

Because we have determined that this
proposal is a minor transaction, no
responsive applications will be
permitted. The time limits for processing
a minor transaction are set forth at 49
U.S.C. 11345(d). To the extent possible,
we will expedite this proceeding within
shorter time frames. Parties opposing
the transaction should specifically
address why approval, if granted, should
not be effective within 7 days.

Discovery may begin immediately. We
admonish the parties to resolve all
discovery matters expeditiously and
amicably.

This action will not significantly affect
either the quality of the human
environment or the conservation of
energy resources.

It is ordered:
1. This proposal is found to be a minor

transaction under 49 CFR 1180.2(c).
2. The application in Finance Docket

No. 31469 is accepted for consideration.
3. The parties shall comply with all

provisions stated above.
4. This decision is effective on the

date of service.
Decided: June 27 1989.
By the Commission, Chairman Gradison,

Vice Chairman Simmons, Commissioners
Andre, Lamboley, and Phillips.
Noreta R. McGee,
Secretary.
[FR Doc. 89-15785 Filed 7-5-89; 8:45 am)
BILLING CODE 7035-01-M

DEPARTMENT OF JUSTICE

Lodging of Consent Decree

In accordance with section
122(d)(2)(B) of the Comprehensive
Environmental Response, Compensaton,
and Liability Act ("CERCLA"), 42 U.S.C.
9622(d)(2)(B), and the policy of the
Department of Justice 28 CFR 50.7
notice is hereby given that a proposed
consent decree in United States v.
Allied-Signal, Inc., et al., Civil Action
No. 89-CV-807 was lodged with the
United States District Court for the
Northern District of New York of June
26,1989. The action was filed pursuant
to Sections 106 and 107 of CERCLA, 42
U.S.C. 9606 and 9607 The Complaint
seeks a court order requirng the twenty-
six defendants to abate an
endangerment to public health, welfare
or the environment and a declaratory
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Judgment for recovery of certain costs to
be incurred by the United States in
connection with the Clothier Disposal
Site ("Clothier Site"), m Granby, New
York.

The consent decree provides that the
defendants will fund and implement the
remedial action for a cleanup of the
Clothier Site. The remedial action
includes the following major elements:
placement of a foot of clean soil on
portions of the Site; long-term
restrictions on certain uses of Site; and
long-term monitoring of the Site. The
defendants also will pay EPA's costs in
overseeing implementation of the
remedial action, conducting periodic
reviews of the remedial action, and
assisting the defendants to obtain
access to the Clothier Site.

The Department of Justice will receive
comments relating to the proposed
consent decree for a period of thirty (30)
days from the date of this publication.
Comments should be addressed to the
Assistant Attorney General of the Land
and Natural Resources Division, U.S.
Department of Justce, 10th Street and
Pennsylvania Avenue, NW.,
Washington, DC 20530. All comments
should refer to United States v. Allied-
Signal, Inc., et al., DOJ Reference No.
90-11-3-273.

The proposed consent decree may be
examined at the following offices of the
United States Attorney and the
Environmental Protection Agency
("EPA"):
U.S. Attorney's Office, Northern District

of New York, 369 Federal Building,
Syracu a, New York 13260, Contact:
Craig Benedict, (315) 423-5165

U.S. EPA, Region II, Office of Regional
Counsel, 26 Federal Plaza, New York,
New York 10278, Contact: Gregory
Snyder, (212) 264-8157
Copies of the proposed consent decree

may also be examined at the
Environmental Enforcement Section,
Land and Natural Resources Division,
United States Departmernt of Justice,
Room 1515, 10th Street and
Pennsylvania Avenue, NW
Washington, DC. 20530. A copy of the
proposed consent decree may be
obtained by mail from the
Environmental Enforcement Section,
Land and Natural Resources Division of
the Department of Justice. In requesting
a copy of the decree, please enclose a
check for coping costs in the amount of
$5.00 payable to the Treasurer of the
United States.
Donald A. Can,
Acting Assistant Attorney General, Land and
Natural Resources Division.
[FR Doc. 89-15846 Filed 7-5-89; 8:45 am]
BILLING CODE 4410-01-M

Lodging of Consent Decree, Pursuant
to the Clean Air Act

In accordance with Department
policy, 28 CFR 50.7 notice is hereby
given that on May 31, 1989 a proposed
Consent Decree in United States v.
University Cogeneration Partners LTD.,
1985-1, Civil Action No. 890818B (CM)
was lodged with the United States
District Court for the Southern District
of California. The proposed Consent
Decree concerns compliance with the
Clean Air Act by University
Cogeneration Partners LTD., 1985-1
("University"). In particular, the
proposed Consent Decree requires
University to conduct performance tests
in accordance with 40 CFR 60.8(a),
within fourteen (14] days of the next
operation of the duct burners, give
notice to the United States within thirty
(30) days prior to conducting the tests,
and provide the United States with a
copy of the performance test report
within ninety (90] days of the
completion of the test. Under the
proposed Consent Decree, the United
States, its contractors and agents shall
be allowed to enter and inspect the
facility, including the record of the data
produced by continuous emission
monitors, at all reasonable times to
ensure compliance with the Decree.
University will be required to pay a civil
penalty of $25,000 to the United States.
Graduated stipulated penalties are
provided for under the Consent Decree
in the event University fails to comply
with specified paragraphs in the
Consent Decree.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication comments
relating to the proposed Consent Decree.
Comments should be addressed to the
Assistant Attorney General of the Land
and Natural Resources Division,
Department of Justice, Washington, DC
20530, and should refer to the University
Cogeneration Partners LTD., 1985-1, D.J.
Ref. No. 90-5-2-1-1309.

The proposed Consent Decree may be
examined at the office of the United
States Attorney, Southern District of
California, 940 Front Street, Room 5N19,
San Diego, California, and at the Region
IX, Office of the Environmental
Protection Agency, 215 Fremont Street,
San Francisco, California. Copies of the
Consent Decree may be exannned at the
Environmental Enforcement Section,
Land and Natural Resources Division of
the Department of Justice, Room 1517
Ninth Street and Pennsylvania Avenue
NW Washington, DC. A copy of the
proposed Consent Decree may be
obtained in person or by mail from the
Environmental Enforcement Section,

Land and Natural Resources Division of
the Department of Justice. In requesting
a copy, please enclose a check in the
amount of $1.00 (10 cents per page
reproduction cost) payable to the
Treasurer of the United States.
Donald A. Carr,
Acting Assistant Attomey General, Land and
Natural Resources Division.
[FR Doc. 89-15845 Filed 7-5-89; 8:45 am]
BILLING CODE 4410-01-M

Drug Enforcement Administration

[Docket No. 89-22]

Crosstown Drugs; Denial of
Application

On March 29, 1989, the Deputy
Assistant Administrator, Office of
Division Control, Drug Enforcement
Administration (DEA), issued an Order
to Show Cause to Crosstown Drugs
(Respondent), proposing to deny its
application dated April 18, 1988, as a
retail pharmacy under 21 U.S.C. 823(f).
The Order to Show Cause alleged that
the registration of Respondent would be
inconsistent with the public interest, as
set forth in 21 U.S.C. 823(f).

Respondent, acting pro se, requested
a hearing by letter dated April 17 1989.
The case was docketed by
Administrative Law Judge Francis L
Young who promptly ordered prehearing
statements from both sides. After the
DEA's statement was tendered to
Respondent, Mr. Lonnie E. Maze, owner
of Respondent Pharmacy, informed the
Judge by letter dated May 21, 1989, that
he wished to waive his right to a hearing
and instead submit a written statement.
Judge Young terminated'proceedings by
Order dated May 31, 1989. The
investigative file together with
Respondent's written statement was
then referred to the Administrator who
now issues this Final Order pursuant to
21 CFR 1301.54(e).

The Administrator finds that Lonnie E.
Maze has, at all relevant times, been the
owner of Crosstown Drugs of Nashville,
Tennessee. On March 10, 1983, Mr. Maze
was convicted in the Davidson County
Crinunal Court for the State of
Tennessee of seven counts of dispensing
a controlled substance vithout a
prescription, felonies relating to
controlled substances.

On December 30, 1983, the Tennessee
Board of Pharmacy revoked the license
of Mr. Maze to practice pharmacy for a
period of six months. He was
additionally placed on probation for
three years.

On July 12, 1983, Mr. Maze submitted
a renewal application to the DEA
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indicating that he had not been
convicted of a felony relating to
controlled substances under State or
Federal law. On July 10, 1984, Mr. Maze
again submitted a renewal application
indicating that he had not been
convicted of a felony relating to
controlled substances under State or
Federal-law.

On June 17 1985, an Order to Show
Cause was issued to Crosstown Drugs
seeking to revoke its DEA Registration
under 21 U.S.C. 824(a), citing the
conviction of Mr. Maze and the material
falsifications on the two applications
submitted by Mr. Maze in 1983 and 1984.
A hearing was held in Nashville,
Tennessee on November 21, 1985, before
Administrative Law Judge Francis L.
Young. Judge Young recommended that
Respondent's DEA registration be
revoked. The Administrator adopted
that recommendation and revoked
Respondent's registration in a Final
Order published at 51 FR 24242 (July 2,
1986).

In his previous Final Order, the
Administrator found, inter alia, that
"[Mr.] Maze illegally sold controlled
substances, failed woefully m his
obligation to maintain accurate records
of the controlled substances carried by
his pharmacy, and then materially
falsified applications for two years.

In defense of Respondent's present
application, Mr. Maze states he has
learned a painful and expensive lesson.
He has taken over 200 hours of
continuing pharmacy education credits
and promises to keep stringent
accountability records of all controlled
substances. He also states that he has
operated his pharmacy for three years
without a DEA controlled substance
license.

The Administrator has no doubt that
this experience has been a painful and
expensive lesson for Mr. Maze.
However, the Administrator is not
convinced that Respondent can now be
entrusted with the responsibility
inherent in a DEA registration. Mr.
Maze's statement that he will keep
stringent accountability records is
commendable but comes too late. He
was already required to keep such
records and he did not. The
Administrator declines to take Mr.
Maze's assertion as fact, absent
corroboration. Likewise it is
commendable that Mr. Maze has taken
over 200 hours of continuing pharmacy
education credits, however the crimes
committed by Mr. Maze are not the
result of lack of knowledge, but lack of
honesty. Mr. Maze falsified his
applications to hide his convictions. As
the owner of Respondent pharmacy, Mr.
Maze is responsible for the operation of

the pharmacy. It is well settled that a
registration of a pharmacy may be
revoked or application denied based on
the wrongdoing of its owner or officers.
See Bloomfield Professional Center
Pharmacy, 53 FR 4910 (February 18,
1988). Quite simply Mr. Maze's past
actions outweigh his bare assertions of
rehabilitation. Respondent's registration
is therefore not in the public interest.

Having concluded that Respondent's
application is not in the public interest,
the Administrator, pursuant to the
powers granted the Attorney General in
21 U.S.C. 823 and 824 and delegated to
the Administrator under 21 U.S.C. 871
and 28 CFR 0.100, hereby orders that
Respondent's application for registration
dated April 18, 1988, be, and it hereby is,
denied.

This order is effective July 6, 1989.
Dated: June 23, 1989.

John C. Lawn,
Administrator.
[FR Doc. 89-15765 Filed 7-5-89; 8:45 am]
BILLING CODE 44-9-M

[Docket No. 88-49]

Summer Grove Pharmacy Revocation
of Registration

On April 12, 1988, the Deputy
Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration (DEA), issued an Order
to Show Cause to Summer Grove
Pharmacy (Respondent), 2865 Summer
Grove Drive, Shreveport, Louisiana,
proposing to revoke its DEA Certificate
of Registration, AS3413755. The Order to
Show Cause alleged that the continued
registration of the pharmacy would be
inconsistent with the public interest in
that (1) an audit of the pharmacy's
records for the period January 1, 1987
through April 8, 1987 revealed large
shortages of controlled substances; (2)
the pharmacy filled prescriptions for
Schedule Ill-V controlled substances in
excess of five times over a six-month
period, in excess of the refills authorized
by the prescribing physician, and which
did not contain required information;
and (3) the pharmacy dispensed
controlled substances pursuant to
prescriptions not authorized by the
physicians whose names were listed as
the prescriber.

Respondent, through its owner, Lloyd
Rainer, requested a hearing in
correspondence dated April 19, 1988.
The matter was docketed before
Administrative Law Judge Francis L.
Young.. Following prehearing
procedures, a hearing was held in New
Orleans, Louisiana on November 17
1988. On March 29, 1989, the

Administrative Law Judge issued his
opinion and recommended ruling,
findings of fact, conclusions of law and
decision. On April 17 1989, counsel for
Respondent filed exceptions to the
Administrative Law Judge's opinion and
recommended ruling, and on May 5,
1989, the Government filed a response to
Respondent's exceptions. On May 8,
1989, Judge Young transmitted the
record of these proceedings, including
the aformentioned exceptions and
response to exceptions, to the
Administrator. On May 22, 1989,
Respondent filed, with the
Administrator, a request to supplement
the record. On June 2, 1989, the
Government filed a response to that
request. The Administrator has
considered the record in its entirety, and
pursuant to 21 CFR 1316.67 hereby
issues his final order in this matter
based upon the findings of fact and
conclusions of law as hereinafter set
forth.

The Administrative Law Judge found
that Lloyd Rainer, R.Ph., has been the
owner of Respondent pharmacy since it
opened in 1957 A 1985 DEA ARCOS
report listed Respondent pharmacy as
the fourth top purchaser in the United
States of dihydrocodeine, and the fifth
top purchaser in the United States of
hydrocodone products. This trend
continued in the 1986 ARCOS reports.
Based, in part, on this information, DEA
Investigators conducted an audit of
selected controlled substances at
Respondent pharmacy in April 1987
Using a zero figure as the initial
inventory, the audit period extended
from January 1, 1987 through April 8,
1987 The audit revealed large shortages
of the controlled substances Tussionex,
Tranxene, Halcion, and Xanax.
Tussionex is a Schedule III controlled
substance containing hydrocodone.
Revised audit figures were prepared
following verification with suppliers of
the pharmacy which revealed additional
purchases. The revised audit figures for
the four products were as follows:
Tussionex liquid, shortage of 2925 ml.
Tranxene 7.5mg, shortage of 6137 tablets
Halcion .5mg, shortage of 3190 tablets
Xanax .5mg, shortage of 7689 tablets

The Administrative Law Judge
concluded that these shortages were
significant.

In reviewing the pharmacy's
prescription records, the Investigators
found many violations regarding
Schedule III, IV and V prescriptions.
These included failure to mark
prescriptions to make-them readily
retrievable from other records, failure to
include all required information on each
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prescription, filling of prescriptions in
excess of five times in a six-month
period, and filling prescriptions in
excess of the amount prescribed.

Approximately 400 prescriptions were
taken from the pharmacy by DEA
Investigators for verification. Five of 12
physicians interviewed verified the
validity of prescriptions listing them as
the prescriber. Six of the physicians
interviewed indicated that they did not
write or authorize 59 prescriptions
which bore their names as the
prescribing physician. Nineteen refills
were listed on prescriptions which
physicians indicated they did not
authorize.

On September 9, 1987 Mr. Rainer was
advised by DEA Investigators of the
results of the audit of Respondent
pharmacy and the recordkeeping
violations, including unauthorized and
incomplete prescriptions. Mr. Rainer had
no explanation for the unauthorized
prescriptions, but stated that shortages
were probably due to the pharmacists'
failure to mark refills on prescriptions.

At the hearing, Respondent submitted
13 character affidavits, which included
affidavits by physicians, which vouch
for Mr. Rainer's high esteem within the
community.

In a post-hearing submission,
Respondent challenges the validity of
the audit and inspection conducted by
DEA Investigators. The investigation
was conducted pursuant to an
Administrative Inspection Warrant
obtained by DEA Investigators from a
U.S. Magistrate. Respondent argues that
the warrant and affidavit were not
offered into evidence at the hearing and
that since the Investigators did not
advise the pharmacy of their suspicions
about the pharmacy, the results of the
investigation are invalid. There is no
requirement that the.warrant and
affidavit be offered into evidence. They
are both public documents to which
Respondent had access. The
Investigator informed Mr. Rainer that
she was present to conduct an audit and
presented him with the warrant. Nothing
further was required.

The Administrative Law Judge
concluded that the audit results showed,
at the very least, serious recordkeeping
problems. The audit revealed a shortage
of almost 20,000 dosage units of four
controlled substances in a three-month
period. These shortages, coupled with
the other recordkeeping violations,
reveal a neglect and lack of care by the
pharmacy. While the Administrative.
Law Judge found that the pharmacy was
not to be faulted with the filling of
forged or unauthorized prescriptions
since the Government did not meet its
burden of showing that the pharmacists

knew or should have known the
prescriptions and refills were not
legitimate, the Administrative Law
Judge did conclude that Mr. Rainer, as
owner of Respondent pharmacy, is
responsible for the recorkeeping failures
and large shortages of controlled
substances.

Mr. Rainer testified at the hearing that
the violations were unintentional,
inadvertent, and due to the pharmacy's
high volume. It is not necessary to show
that the violations in question were
intentional or were caused by Mr.
Rainer. The regulatory scheme of the
Controlled Substances Act exists to
ensure that controlled substances
remain in legitimate channels and are
accounted for. Mr. Rainer also asserts
that a new computer system at the
pharmacy will alleviate the violations
found by Investigators in 1987 The
Administrative Law Judge properly
noted that the computer system is only
as accurate as the information entered
into it. If the shortages were, in fact,
caused by pharmacists failing to note
refills on prescription, they could just as
easily not be entered into the computer.

The Administrative Law Judge
concluded that Respondent's experience
in dispensing controlled substances and
its failure to comply with applicable
Federal law relating to controlled
substances indicate that Respondent
pharmacy's registration is inconsistent
with the public interest. The Judge
recommended that Respondent
pharmacy's DEA registration be
revoked. The Administrator adopts the
opinion and recommended ruling of the
Administrative Law Judge.

Following the transmittal of the record
by the Administrative Law Judge to the
Administrator, Respondent's counsel
filed a request to supplement the record
with the Administrator. This request
included a copy of a plea agreement, bill
of information, and transcript of the
taking of the plea in United States of
America v. Alvis Laden, in the United
States District Court for the Western
District of Louisiana, Criminal No. 89-
50018-01. Also attached to the request
are many pages of petitions attesting to
Mr. Rainer's honesty and service to the
community. Alvis Loden was a
pharmacist employed at Respondent
pharmacy for eight years, having been
terminated from his position by Mr.
Rainer in July 1988. The supplemental
documents indicate that on April 20,
1989, Mr. Loden entered into a plea
agreement with the Federal Government
in which he agreed to plead guilty to a
two count information charging unlawful
dispensing of Tussionex on June 23,
1985, and June 29, 1985. Counsel for
Respondent argues that this event can

only lead one to speculate how much of
the shortage of controlled substances
was attributable to Mr. Loden, and that
Mr. Fainer should not be held
accountable. There is absolutely no
evidence to support a conclusion that
Mr. Loden was responsible for all the
shortages and recordkeeping
deficiencies.

The Administrator has carefully
considered these additional documents,
and will include them as part of the
record in this matter. The Administrator
has also considered the Government's
response to Respondent's request to
supplement the record. Mr. Loden's
conviction does not change the facts in
this matter, nor does it alter the basis for
the Administrative Law Judge's
recommended decision. Mr. Rainer's
personal culpability and moral character
are not at issue in this matter. His
failure to exercise control over the
operation of the pharmacy and his
failure to supervise his employees to
ensure compliance with the law and
regulations relating to controlled
substances, are, however, of prime
importance. The violations cited by the
Judge and the plea of Mr. Loden merely
demonstrate Mr. Rainer's failure to
control the dispensing of controlled
substances from the pharmacy. The
registration of the pharmacy should be
revoked as being inconsistent with the
public interest.

Accordingly, the Administrator of the
Drug Enforcement Administration,
pursuant to the authority vested in him
by 21 U.S.C. 823 and 824 and 28 CFR
0.100(b), hereby orders that DEA
Certificate of Registration, AS3413755,
previously issued to Summer Grove
Pharmacy, be, and it hereby is, revoked.
It is further ordered that any pending
applications for renewal of the
registration, be, and they hereby are,
denied. This order is effective August 7
1989.

Dated: June 23,1989.
John C. Lawn,
Administrotor.
[FR Doc. 89-15766 Filed 7-5-89; 8:45 am]
BILLING CODE 4410-09-M

NUCLEAR REGULATORY

COMMISSION

[Docket Nos. 50-259, 50-260, 50-2961

Tennessee Valley Authority;
Environmental Assessment and
Finding of No Significant Impact

The U.S. Nuclear Regulatory
Commission (NRC/the Commission) is
considering issuance of a temporary

v Ill
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examption from certain requirements of
10 CFR 50.71(e) to the Tennessee Valley
Authority (TVA/the licensee], for the
Browns Ferry Nuclear Power Plant,
Units 1, 2 and 3, located at the licensee's
site near Decatur, Alabama.

Environmental Assessment

Identification of Proposed Action

The licensee would be temporarily
exempted from meeting the requirement
of 10 CFR 511.71(e) to update at least
annually the Browns Ferry Updated
Final Safety Analyses Report (UFSAR).
The UFSAR for Browns Ferry is
currently required to be updated by July
22, 1989. The licensee's request for
temporary exemption would delay
transmittal of the 1989 updated UFSAR
until the scheduled July 22, 1990 annual
update. The request and the supporting
bases for the temporary exemption are
contained in the licensee's letter dated
May 23, 1989.

The Need for the Proposed Action

The temporary exemption is required
in order to permit the licensee to
complete its UFSAR verification
program as well as incorporate the
many changes to the plant design and
configuration which result from the
ongoing restart programs and
modifications currently being
undertaken at Browns Ferry, Unit 2.
Units 1 and 3 are currently defueled and
start-up of units will be after the next
scheduled UFSAR update (July 1990).

Environmental Impacts of the Proposed
Action

The temporary exemption would
allow submittal of the updated UFSAR
to be delayed for 12 months. This
temporary exemption is administrative
and will not affect plant hardware or
procedures.

The proposed temporary exemption
will not affect plant operation since
operations personnel will be provided
with up-to-date plant configuration
drawings which are utilized in the
control room as source material.
Changes which will affect FSAR
sections will be placed in special files so
that the latest information concerning
any part of the UFSAR will be available
for review by TVA personnel engaged in
screening reviews and safety
evaluations. Accordingly, the temporary
exemption will not increase the
probability or consequences of any
reactor accident sequence. No changes
are being made in the types of any
effluents that may be released offsite;
there is no significant increase in the
allowable individual or cumulative
occupational radiation exposure; and

the temporary exemption will not
otherwise affect any other radiological
impact associated with the facility.
Consequently, the Commissioq
concludes that there are no significant
radiological impacts associated with the
proposed temporary exemption.

With regard to potential non-
radiological impacts, the proposed
temporary exemption does not affect
non-radiological plant effluents and has
no other environmental impact.
Therefore, the Commission concludes
that there are no significant non-
radiological environmental impacts
associated with the proposed temporary
exemption.

Alternatives to the Proposed

The Commission has concluded that
there is no significiant environmental
impact associated with the proposed
temporary exemption. Therefore, any
alternatives to the temporary exemption
will have either equal or greater
environmental impact and need not be
evaluated.

The principal alternative would be to
deny the requested temporary
exemption. Such action would not
reduce the environmental impact of the
Browns Ferry Nuclear Plant, Units 1, 2
and 3, operations.

Alternative Use of Resources

These actions associated with the
granting of the proposed temporary
exemption as detailed above do not
involve the use or resources not
previously considered in connection
with the Final Environmental Statement
(construction permit and operating
license) (FES) for the Browns Ferry
Nuclear Plant, Units 1, 2 and 3, dated
September 1, 1972.

Agencies and Persons Consulted

The NRC staff reviewed the licensee's
submittal that supports the proposed
temporary exemption discussed above
and did not consult other agencies or
persons.

Finding of No Significant Impact

The Commission has determined not
to prepare an environmental impact
statement for the proposed exemption.

Based upon the foregoing
environmental assessment, we conclude
that the proposed action will not have a
significant effect on the quality of the
human environment.

For further details with respect to this
action, see the request for temporary
exemption dated May 23, 1989 which is
available for public inspection at the
Commission's Public Document Room,
2120 L Street, NW Washington, DC,
and at the NRC's Local Public Document

Room located at the Athens Public
Library, South Street, Athens, Alabama
35611.

Dated at Rockville, Maryland, this 26th day
of June, 1989.

For the Nuclear Regulatory Commission.
Gerald E. Gears,
Acting Assistant Director for Projects, TVA
Projects Division, Office of Nucleor Reactor
Regulation.
[FR Doc. 89-15856 Filed 7-5-89; 8:45 am]
BILUNG CODE 7590-1-M

[Docket No. 50-2711

Vermont Yankee Nuclear Power Corp.,
Vermont Yankee Nuclear Power
Station; Exemption

I

Vermont Yankee Nuclear Power
Corporation ("licensee") is the holder of
Operating License No. DPR-28, which
authorizes the operation of the Vermont
Yankee Nuclear Power Station. This
license provides, among other things,
that the Vermont Yankee Nuclear
Station is subject to all rules, regulations
and Orders of the Commission now or
hereafter in effect.

The plant is a boiling water reactor at
the licensee's site located in Vernon,
Vermont.

II

On November 19, 1980, the
Commission published a revised § 50.48
and a new Appendix R to 10 CFR Part 50
regarding fire protection features of
nuclear power plants (45 FR 76602). The
revised § 50.48 and Appendix R became
effective on February 17 1981. Section
III of Appendix R contains 15
subsections, lettered A through 0, each
of which specifies requirements for a
particular aspect of the fire protection
features at a nuclear power plant. Two
of these subsections, III.G.2.a and 1II.J,
are the subject of the licensee's
exemption requests.

Section III.G.2.a of Appendix R to 10
CFR Part 50, requires separation of
cables and equipment and associated
non-safety trains by a fire barrier having
a three hour rating. Penetration seals
forming a part of such fire barriers shall
be qualified to provide fire resistance
equivalent to that required of the
barrier. Section III.J of Appendix R,
requires emergency lighting units to
have at least an 8-hour battery backup
power supply in all areas needed for
operation of safe shutdown equipment,
as well as access to and from such
equipment.
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III
By letter dated February 2, 1989,

Vermont Yankee Nuclear Power
Corporationrequested an exemption
from the technical requirements of
section III.G.2.a of Appendix R to 10
CFR Part 50, "Fire Protection of Safe
Shutdown Capability. The exemption is
for an unqualified penetration seal for
the four main steam lines and two
feedwater lines through the Reactor
Building west wall into the Turbine
Building. The wall itself is qualified as a
3-hour rated fire barrier, however, the
penetration seal is not.

The subject penetration is located in
the barrier separating the Reactor
Building Steam Tunnel and the Turbine
Building High Pressure Bay. These are
high radiation areas during plant
operation. Therefore, access is
controlled and transient combustibles
are absent. The penetration seal is
constructed of steel sleeves.and steel
plate assembled with rivets designed to
break at a predetermined load to
provide blow-out panels in the event of
a steam line break inside the steam
tunnel. The piping is covered with
composite insulation and a zippered
fabric bellows incorporating an air tight
vinyl gasket to support secondary
containment integrity. Based on our
evaluation, above, that the subject
penetration area is inaccessible to
personnel during plant operation and
that there will be no transient
combustibles as a consequence, and as
there are no other possible sources of a
fire, we conclude that the subject
penetration provides adequate fire
protection even with the unqualifed seal.
In addition, we conclude that fire
protection would not be particularly
enhanced if the existing unqualified
penetration seal was replaced with a
seal qualified to 3-hour fire resistance
rating as there is no credible source for
initiation and maintenance of a fire.

By letter dated June 29, 1988, the
licensee also requested an exemption
from the technical requirements of
section III.J of Appendix R. Section III.J
requires that "Emergency lighting units
with at least an eight-hour battery
supply shall be provided in all areas
needed for operation of safe shutdown
equipment and in access and egress
routes thereto.

Vermont Yankee's Appendix R
Alternate Shutdown System was
designed to address a fire in the Control
Room, Cable Vault, and West
Switchgear Room. Alternate shutdown
utilizes the Residual Heat Removal
(RHR) System for torus cooling and
shutdown cooling to help achieve cold
shutdown. In the event of a Loss of Off-

Site Power (LOOP), an Emergency
Diesel Generator (EDG) is required to
operate RHR. Although torus cooling is
not required for several hours following
a fire and LOOP operation of an EDG is
established by procedure early in the
scenario. One of the advantages of
bringing on the EDG is establishing
backup ac lighting. However, the area of
the torus catwalk does not have an
eight-hour battery supply for backup
illumination power.

In order to ensure proper valve line-up
for torus cooling, an operator is required
by procedure to check that RHR-38A
(suppression chamber spray valve) and
RHR-66 (discharge to radwaste isolation
valve) are closed. These valves are
located in the Reactor Building torus
area off the catwalk. This area, as well
as access to the area, is provided with
120 V ac lighting backed by an EDG
rather than a backup battery supply.

Based on the above, we conclude that
the availability of the EDG for backup
power eliminates the need for an
individual 8-hour battery power supply
in this specified area and provides for a
superior backup power supply.

The licensees stated in their February
2,1989 submittal regarding Appendix R
section III.G.2.a regarding the special
circumstance requirements of
10CFR50.12a(2)(ii) that sealing the main
steam lines and feedwater lines
penetration between the Reactor
Building and Turbine Building with a
qualified three-hour fire rated seal is not
necessary to achieve the underlying
purpose of section IlI.G.2.a. The staff
agrees with this conclusion because the
subject penetration provides fire
protection comparable to that provided
by Section lII.G.2.a.

The licensee's June 29, 1989 letter
addressed the special circumstances
regarding Appendix R section III.J by
stating that the provision of a 120V ac
emergency lighting system driven by an
emergency diesel generator rather than
a battery driven system achieves the
purpose of Appendix R, section III.J. As
stated above, the staff finds the 120V ac
system superior to the battery system
and agrees with the licensee's
conclusion on special circumstances.

Therefore, an exemption to the
requirements of section III.G.2.a of
Appendix R in relation to the need for a
three-hour fire-rated seal and section
III.J in regard to backup power supplies
should be granted.

Accordingly, the Commission has
determined, pursuant to 10 CFR 50.12(a),
that (1) the exemption as described in
section III is authorized by law, will not
present an undue risk to the public
health and safety, and is consistent with

the common defense and security, and
(2) in this case, special circumstances
are present in that application of the
regulation is not necessary to achieve
the underlying purpose of Appendix R to
10 CFR Part 50. Therefore, the
Commission hereby grants the
exemption from the requirements of
section III.G.2.a and section II.J of
Appendix R to 10 CFR Part 50 as
discussed above.

Pursuant to 10 CFR 51.32, the
Commission had determined that the
granting of this exemption will not result
in any significant environmental impact
(54 FR 22988). A copy of the licensee s
submittals dated June 29,1988 and
February 2, 1989 are available for public
inspection at the Commission's Public
Document Room, 2120 L Street, NW
Washington, DC and at the Brooks
Memorial Library, 224 Main Street,
Brattleboro, Vermont 05301. Copies may
be obtained upon written request
addressed to the U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Attention: Director, Division
of Reactor Projects I/II.

This Exemption is effective upon
issuance.

Dated at Rockville, Maryland this 26th day
of June, 1989.

For The Nuclear Regulatory Commission.

Steven A. Varga,
Director, Division of Reactor Projects I/I1,
Office of Nuclear Reactor Regulations.
[FR Doc. 89-15857 Filed 7-5-89; 8:45 am]
BILLINO CODE 7590-01-M

OFFICE OF PERSONNEL

MANAGEMENT

Excepted Service

AGENCY: Office of Personnel
Management.

ACTION: Notice.

SUMMARY: This gives notice of positions
placed or revoked under Schedules A, B,
and C in the excepted service, as
required by civil service rule VI,
Exceptions from the Competitive
Service.
FOR FURTHER INFORMATION CONTACT:
Leesa Martin, (202) 632-0728.

SUPPLEMENTARY INFORMATION: The
Office of Personnel Management
published its last monthly notice
updating appointing authorities
established or revoked under the
Excepted Service provisions of 5 CFR
Part 213 on May 23, 1989 (54 FR 22387).
Individual authorities established or
revoked under Schedule A, B, or C
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between May 1, 1989, and May 31, 1989,
appear in a listing below.

Future notices will be published on
the fourth Tuesday-of each month, or as
soon as possible thereafter. A
consolidated listing of all authorities
will be published as of June 30 of each
year.

Schedule C

U.S. Arms Control and Disarmament
Agency

One Special Assistant to the Director.
Effective May 31, 1989.

Action

One Special Assistant to the Deputy
Director. Effective May 23, 1989.

Agency for International Development

One Special Assistant to the Assistant
Administrator. Effective May 18, 1989.

One Director, White House Liaison to
the Administrator. Effective May 24,
1989.

Department of Agriculture

One Confidential Assistant to the
Deputy Secretary. Effective May 5, 1989.

One Staff Assistant to the Secretary.
Effective May 10, 1989.

One Private Secretary to the Under
Secretary. Effective May 11, 1989.

One Staff Assistant to the Executive
Assistant for Operations and
Correspondence. Effective May 11, 1989.

One Chauffeur for the Secretary.
Effective May 19, 1989.

One Confidential Assistant to the
Assistant Secretary for Governmental
and Public Affairs. Effective May 26,
1989.

Commission on Civil Rights

One Special Assistant to the
Commissioner. Effective May 10, 1989.

Department of Commerce

One Congressional Liaison Assistant
to the Deputy Assistant Secretary.
Effective May 2, 1989.

One Confidential Assistant to the
Director, Minority Business Affairs..
Effective May 9, 1989.

One Deputy Director to the Director,
Office of Business Liaison. Effective
May 9, 1989.

One Confidential Assistant to the
Director, Office of Business Liaison.
Effective May 9, 1989.

One Confidential Assistant to the
Director, Office of Business Liaison.
Effective May 10, 1989.

One Director, Office of Congressional
Affairs to the Assistant Secretary for
Communications and Information.
Effective May 12, 1989.

One Confidential Assistant to the
Secretary. Effective May 12, 1989.

One Confidential Assistant to the
Deputy Under Secretary for Trade and
Information Analysis. Effective May 12,
1989.

One Senior Advisor to the Assistant
Administrator for Ocean Services and
Coastal Zone Management. Effective
May 19, 1989.

One Special Assistant to the Deputy
Assistant Secretary for
Intergovernmental Affairs. Effective
May 19, 1989.

One Confidential Assistant to the
Assistant Secretary for Trade
Development. Effective May 19, 1989.

One Congressional Affairs Specialist
to the Director, Office of Legislative
Affairs. Effective May 24, 1989.

One Confidential Assistant to the
Deputy Assistant Secretary for Loan
Programs. Effective May 26, 1989.

One Special Assistant to the Assistant
Secretary for Economic Development.
Effective May 26, 1989.

One Confidential Assistant to the
Director, Office of Public Affairs.
Effective May 30, 1989.

One Confidential Assistant to the
Director, Office of Executive Programs.
Effective May 30, 1989.

One Confidential Assistant to the
Deputy Assistant Secretary for Capital
Goods and International Construction.
Effective May 30, 1989.

One Confidential Assistant to the
Deputy Assistant Secretary for Science
and Electronics. Effective May 31, 1989.

Department of Energy

One Staff Assistant reporting to the
Executive Assistant to the Secretary
Effective April 27 1989. Note: this
position should have appeared in the
listing dated Tuesday, May 23, 4089; FR
54:22387

One Staff Assistant to the Assistant
Secretary for Defense Programs.
Effective May 1, 1989.

One Special Assistant to the Deputy
Secretary. Effective May 5, 1989.

One Special Assistant to the Assistant
Secretary for Fossil Energy. Effective
May 9, 1989.

One Staff Assistant to the Principal
Deputy Assistant Secretary for
Conservation and Renewable Energy.
Effective May 9, 1989.

One Confidential Assistant to the
Director, Division of Intergovernmental
Affairs. Effective May 10, 1989.

One Confidential Assistant to the
Executive Assistant to the Secretary.
Effective May 11, 1989.

One Legal Advisor to the Chairman,
Federal Regulatory Commission.
Effective May 26, 1989.

Department of Defense

One Attorney Advisor to the Judge,
U.S. Court of Military Appeals. Effective
May 19, 1989.

One Executive Assistant to the
Secretary. Effective May 30, 1989.

Department of Transportation

One Staff Assistant to the Secretary.
Effective May 5,.1989.

One Staff Assistant to the Assistant
Secretary for Public Affairs. Effective
May 5, 1989.

One Deputy Executive Secretary for
Policy to the Secretary. Effective May 5,
1989.

One Congressional Liaison Officer to
the Director, Office of Congressional
Affairs. Effective May 11, 1989.

One Special Assistant to the Assistant
Secretary for Public Affairs. Effective
May 19, 1989.

Department of Education

One Confidential Assistant to Chief of
Staff/Counselor to the Secretary.
Effective May 2, 1989.

One Confidential Assistant to the
Director, Intergovernmental Affairs.
Effective May 3, 1989.

One Special Assistant to the Deputy
Under Secretary for Management.
Effective May 5, 1989.

Three Confidential Assistants to the
Director, Private Sector Initiative Staff.
Effective May 8, 1989.

One Special Assistant to the
Executive Secretary. Effective May 8,
1989.

One Confidential Assistant to the
Executive Assistant, Private Education
Staff. Effective May 8, 1989.

One Confidential Assistant to the
Chief of Staff/Counselor to the
Secretary. Effective May 8,1989.

One Regional Representative for the
Secretary. Effective May 8, 1989.

One Confidential Assistant to the
Director, Scheduling and Briefing.
Effective May 8. 1989.

One Special Assistant to the Deputy
Under Secretary, Office of
Intergovernmental and Interagency
Affairs. Effective May 11, 1989.

One Special Assistant to the Assistant
Secretary for Educational Research and
Improvement. Effective May 16, 1989.

One Confidential Assistant to the
Assistant Secretary for Elementary and
Secondary Education. Effective May 17
1989.

One Confidential Assistant to the
Assistant Secretary for Postsecondary
Education. Effective May 17 1989.

One Special Assistant to the the
Assistant Secretary for Educational
Research and Improvement. Effective
May 17 1989.
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One Confidential Assistant to the
Assistant Secretary for Educational
Research and Inprovement. Effective
May 19, 1989.

One Special Assistant to the Deputy
Under Secretary for Management.
Effective May 25, 1989.

Two Confidential Assistants to the
Deputy Assistant Secretary for
Legislation. Effective May 30, 1989.

One Director, Legislative Liaison to
the Deputy Assistant Secretary for
Legislation. Effective May 30, 1989.

One Confidential Assistant to the
Deputy Assistant Secretary for
Legislation. Effective May 30, 1989.

General Services Administration
One Confidential Assistant to the

Regional Administrator. Effective May
18, 1989.
Department of Housing and Urban
Development

Note: The two following positions should
have appeared in the listing dated Tuesday
May 23, 1989; 54 FR 22387"

One Executive Assistant to the Under
Secretary. Effective April 27 1989.

One Special Assistant to the Assistant
Secretary for Community Planning and
Development. Effective April 27 1989.

One Special Assistant to the Director,
Office of Small and Disadvantaged
Business Utilization. Effective May 5,
1989.

One Special Assistant reporting to the
President, Government National
Mortgage Association. Effective May 9,
1989.

One Staff Assistant to the Assistant
Secretary for Community Planning and
Development. Effective May 9, 1989.

One Staff Assistant to the Assistant
Secretary for Policy Development and
Research. Effective May 11, 1989.

One Assistant to the Assistant
Secretary for Legislation and
Congressional Affairs. Effective May 11,
1989.

One Special Assistant to the Assistant
Secretary for Administration. Effective
May 11, 1989.

One Staff Assistant to the Assistant
Secretary for Administration. Effective
May 11, 1989.

One Intergovernmental Relations
Officer to the Deputy Under Secretary
for Intergovernmental Relations.
Effective May 12, 1989.

One Executive Assistant to the
Deputy Under Secretary for Field
Coordination. Effective May 12, 1989.

One Staff Assistant to the President,
Government National Mortgage
Association. Effective May 16, 1989.

One Special Assistant to the
Secretary. Effective May 26, 1989.

Department of Health and Human
Services

One Director, Youth 2000 Program to
the Assistant Secretary for Human
Development Services. Effective May 3,
1989.

One Attorney-Advisor to the General
Counsel. Effective May 11, 1989.

One Executive Assistant to the
Assistant Secretary for Human
Development. Effective May 15, 1989.

One Confidential Assistant to the
Secretary. Effective May 15, 1989.

One Confidential Assistant to the
Secretary. Effective May 16, 1989.

One Special Assistant to the Deputy
Assistant Secretary for Legislation.
Effective May 19, 1989.

One Special Assistant to the Deputy
Assistant Secretary for Planning and
Evaluation/Health Policy. Effective May
19, 1989.

One Executive Assistant to the
Assistant Secretary for Legislation.
Effective May 19, 1989.

Interstate Commerce Commission
One Congressional Liaison

Representative to the Director, Office of
Government and Public Affairs.
Effective May 19, 1989.

Department of the Interior
One Special Assistant to the Assistant

to the Secretary and the Director,
External Affairs. Effective May 19, 1989.

One Deputy Director to the Assistant
to the Secretary and the Director, Office
of Public Affairs. Effective May 19, 1989.

One Confidential Assistant to the
Director, Minerals Management Service.
Effective May 26, 1989.

Department of Labor
One Deputy Legislative Officer to the

Assistant Secretary for Congressional
Affairs. Effective May 1, 1989.

One Senior Legislative Officer to the
Assistant Secretary for Congressional
Affairs. Effective May 5, 1989.

One Deputy Legislative Officer to the
Assistant Secretary for Congressional
Affairs. Effective May 9, 1989.

One Special Assistant to the Assistant
Secretary for Occupational Safety and
Health. Effective May 11, 1989.

One Special Assistant to the Assistant
Secretary for Employment and Training.
Effective May 12, 1989.

One Staff Assistant to the Assistant
Secretary for Employment and Training.
Effective May 15, 1989.

One Senior Legislative Officer to the
Assistant Secretary for Congressional
Affairs. Effective May 16, 1989.

One Executive Assistant to the
Assistant Secretary for Employment
Standards. Effective May 16, 1989.

One Special Assistant to the Deputy
Under Secretary for International
Affairs. Effective May 16, 1989.

One Special Assistant to the Assistant
Secretary for Employment Standards.
Effective May 26, 1989.

One Special Assistant to the Assistant
Secretary for Employment and Training.
Effective May 30, 1989.

One Staff Assistant to the Assistant
Secretary for Intergovernmental and
Public Affairs. Effective May 31, 1989.

Office of Management and Budget

One Public Affairs Assistant to the
Director, Office of External Affairs.
Effective May 3, 1989.

One Confidential Assistant to the
Associate Director for Natural
Resources, Energy and Science.
Effective May 11, 1989.

Small Business Administration

One Special Assistant to the Chief of
Staff. Effective May 3, 1989.

One Special Assistant to the
Associate Deputy Administrator for
Special Programs. Effective May 19,
1989.

One Special Assistant to the Assistant
Administrator for Public
Communications. Effective May 22, 1989.

Department of State

One Secretary (Typing) to the
Secretary. Effective April 27 1989.

Note: this position should have appeared in
the listing dated Tuesday, May 23, 1989; Fr 54:
22387

One Staff Assistant to the Counselor
of the Department. Effective May 8,
1989.

One Member to the Director, Policy
Planning Staff. Effective May 9, 1989.

One Confidential Assistant to the
Assistant Secretary for Public Affairs.
Effective May 18, 1989.

One Protocol Officer to the Chief of
Protocol. Effective May 19, 1989.

One Member to the Director, Policy
Planning Staff. Effective May 19, 1989.

One Special Assistant to the Under
Secretary for Management. Effective
May 26, 1989.

Department of the Treasury

One Executve Assistant to the Deputy
Secretary. Effective May 8, 1989.

One Deputy Assistant Secretary to the
Assistant Secretary for Legislative
Affairs. Effective May 11, 1989.

One Legislative Manager to the
Assistant Secretary for Legislative
Affairs. Effective May 11, 1989.

One Director, Office of Legislative
Affairs to the Assistant Secretary for
Legislative Affairs. Effective May 15,
1989.
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One Staff Assistant to the Executive
Secretary. Effective May 15, 1989.

One Staff Assistant to the Assistant
Secretary for Policy Management.
Effective May 15, 1989.

One Director to the Deputy Assistant
Secretary for Corporate Finance.
Effective May 19, 1989.

One Staff Assistant to the Assistant
Secretary for Enforcement. Effective
May 26, 1989.

One Legislative Manager to the
Assistant Secretary for Legislative
Affairs. Effective May 31, 1989.

U.S. Information Agency

One Special Assistant to the
Associate Director for Management.
Effective May 9, 1989.

One Special Assistant to the Director.
Effective May 9, 1989.

U.S. Office of Personnel Management,
Constance B. Newman,
Director.

Authority: 5 U.S.C. 3301, 3303; E.O 10555, 3
CFR 1954-1958 Com., P 218.
[FR Doc. 89-15858 Filed 7-5-89; 8:45 am]
BILLING CODE 6325-01-M

SECURITIES AND EXCHANGE
COMMISSION

Forms Under Review of Office of
Management and Budget

Agency Clearance Officer: Kenneth A.
Fogash, [202] 272-2142.

Upon Written Request, Copy
Available From: Securities and
Exchange Commission, Public Reference
Branch, 450 Fifth Street, NW
Washington, DC 20549-1002.

New: Rule 15c2-12; File no. 270-330

Notice is hereby given that pursuant
to the Paperwork Reduction Act of 1980
144 U.S.C. 3501 et seq.], the Securities
and Exchange Commission has
submitted for OMB approval Rule 15c2-
12 which requires underwriters
participating in primary offerings of
municipal securities of $1,000,000 or
more to obtain, review, and distribute to
investors copies of the issuer's
disclosure document. It is estimated that
approximately five-hundred broker-
dealers will incur an estimated average
of one burden hour to comply with this
rule.

The estimated average burden hours
are made solely for the purposes of the
Paperwork Reduction Act and are not
derived from a comprehensive or even a
representative survey or study of the
cost of SEC rules.

Direct general comments to Gary
Waxman at the address below. Direct

any comments concerning the accuracy
of the estimated average burden hours
for compliance with SEC rules and
forms to Kenneth A. Fogash, Deputy
Executive Director, Securities and
Exchange Commission, 450 Fifth Street,
NW Washington, DC 20549-6004, and
Gary Waxman, Clearance Officer,
Office of Management and Budget
[Paperwork Reduction Project 3235-
040F], Room 3208, New Executive Office
Building, Washington, DC 20503,
Jonathan G. Katz,
Secretary.
June 28, 1989.
[FR Doc. 89-15874 Filed 7-5-89; 8:45 am]
BILLING CODE 8010-01-M

[Release No. 34-26958; File No. SR-CBOE-
89-12]

Self-Regulatory Organizations; Notice
and Order Granting Accelerated
Approval Proposed Rule Change by
the Chicago Board Options Exchange,
Inc. Relating to Interest Rate Options;
and Notice of Filing and Immediate
Effectiveness of Transaction Fees for
Transactions in Interest Rate Options.

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b)(1), notice is hereby given
that on June 21, 1989, the Chicago Board
Options Exchange, Incorporated filed
with the Securities and Exchange
Commission the proposed rule change
as describe in Items I, II and III below,
which Items have been prepared by the
Exchange. The Commission is publishing
this notice to solicit comments on the
proposed rule change from interested
persons.

1. Text of Proposed Rule Change

Note: Brackets indicate language to be
deleted; italics indicate language to be added.

The Exchange intends to charge the
following transaction fees for
transactions in interest rate options:

firms-$0.10 per contract side
customers-$0.40 per contract side if

premium of $1.00 or more, $0.20 per
contract side if premium under $1.00

market makers--0.05 per contract
side.

The interest rate composites will trade
on the March quarterly cycle with three
near term months and two far term
months that coincide with the March
cycle such that neither is more than nine
months from expiration.

Rule 6.2 No change.' Interpretations and Policiest
.01 and .02 No change.

.03 A closing trading rotation shall
be employed for each series of
individual stock options on the last
business day prior to its expiration
(hereinafter closing rotation"). Open
trading in such expiring series shall be
permitted until 3:10 p.m. Chicago time.
The closing rotation shall commence at
3:10 p.m. Chicago time or after a closing
price of the stock in its primary market
is established, whichever is later. Open
trading on expiring series of index
options shall be permitted on the last
business day prior to expiration until
3:15 p.m. Chicago time, but a closing
rotation for such expiring series of index
options shall not be employed. Open
trading on expiring series of interest
rate options shall be permitted on the
last business day prior to expiration
until 2:00p.m. Chicago time, but as soon
as possible thereafter, a closing rotation
shall commence.

Open trading on expiring series of
interest rate options shall be permitted
on the last business day prior to
expiration until 2:00p.m. Chicago time,
but as soon as possible thereafter, a
closing rotation shall commence.

Rule 23.5 a through c No change.
Interpretations and Policies:

.01 The procedures for adding and
deleting strike prices for interest rate
options are provided in Rule 5.5 and
Interpretations and Policies related
thereto, or as otherwise provided in
Rule 23.5 and include the following:

(a) New series of interest rate option
contracts may be added up to the fifth
business day prior to expiration.

(b) When a new series of interest rate
option contracts with a new expiration
cycle are opened for trading up to four
strike prices above and four strike
prices below the current interest rate
measure may be added.

(c) When the value of the interest rate
measure underlying a class of interest
rate options reaches a strike price the
Exchange may add one or more
additional strike prices such that there
may be up to five strike prices above
and five strike prices below the strike
price which has been reach.

(d) In unusual market conditions, the
Exchange may add additional series of
interest rate option contracts up to six
strike prices above and six strike prices
below the current interest rate measure.

Rule 23.6 Days and Hours of
Business

[The Exchange will determine when
transactions in interest rate option
contracts may be effected on the
Exchange, which shall be no earlier than
8:00 a.m. and no later than 3:15 p.m.
Chicago time, except under unusual
conditions.1
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The Board of Directors resolved that,
except under unusual conditions as may
be determined by the Board or its
designee, transactions in interest rate
options may be effected on the
Exchange between the hours of 7:20 am.
Chicago time and 2:00 p.m. Chicago
Time except for rotations as necessary.

Rule 23.7 [Trading Rotations] RAES
[The opening rotation for interest rate

option contracts shall be held at or as
soon as practicable after the time set by
the Exchange for the opening of trading.
The Order Book Official or Designated
Primary Market Maker shall open first
those series of a class which have the.
nearest expiration. Thereafter, the Order
Book Official or Designated Primary
Market maker shall open the remaining
series in a manner he deems appropriate
under the circumstances.]

The Retail Automated Execution
System (RAES) for interest rate options
uses the provisions established for
equity options except as otherwise
provided in this rule.

(i) The Modified Trading System
Committee shall determine what series
will be eligible for RAES and the size of
eligible orders.

(ii) Eligible orders must be market or
marketable limit orders for ten or fewer
contracts in series placed on the system.

II. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text of
these statements may be examined at
the places specified in Item IV below
and it set forth in sections (A), (B), and
(C) below.
(A) Self-Regulatory Organization's
Statement of the Purpose of, and the
Statutory Basis for, the Proposed Rule
Change

In this filing, the Exchange is
establishing the transaction fees for the
interest rate products and determining
that the composites will trade on the
March cycle. The other proposals are
clarifications to existing rules dealing
with the number of new series which
can be added, the time of expiration
trading rotations, RAES, the hours of
business and that trading rotation
procedures used in equity options will
apply to interest rate options. In that
strike price intervals of 21/ points will
be used instead of 5 points in this
product, the number of series to be
listed in Rule 23.5 has been expanded to

cover the same or less incremental
amounts.

These proposals are unique for the
interest rate composites in that they
allow the options to trade at the times
when the market for interest rates is
predominately open. In addition, the
proposal regarding the listing of strike
prices will not act as a proliferation of
strike prices because it applies only to
the two classes of interests rate
composite options. Also, the Exchange
intends to initially list only two series
above and two series below the
composite rate measures except that in
the three far out months of IRX there
will be three of the money strikes.
Therefore, while the proposal requests
the ability to list up to four strikes below
and four strikes above the composite
rate measure, the Exchange will
exercise discretion when listing new
series so that unnecessary series will
not be available for trading.

The Exchange believes the proposed
rule change is consistent with the
requirements of the Securities Exchange
Act of 1934 and the rules and regulations
thereunder, in particular, the proposed
rule change is consistent with Section
6(b)(5) of the Act, which provide among
other things, that the rules of the
Exchange are designed to promotejust
and equitable principles of trade.

(B) Self-Regulatory Organization's
Statement on Burden on Competition

This proposed rule change will not
impose a burden on competition.

(C) Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received from
Members, Participants or Others

Comments were neither solicited nor
received.
III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The portion of the proposed rule
change that establishes transaction fees
for interest rate product has become
effective pursuant to section 19(b)(3) of
the Securities Exchange Act of 1934 and
subparagraph (e) of Securities Exchange
Act Rule 19b-4. At any time within 60
days of the filing of such proposed rule
change, the Commission may summarily
abrogate such portion of the rule change
if it appears to the Commission that
such action is necessary or appropriate
in the public interest, for the protection
of investors, or otherwise in furtherance
of the purposes of the Securities
Exchange Act of 1934.

In regard to the other portions of the
proposed rule change, the-Exchange
requests accelerated approval.

Accelerated approval of the Exchange
proposal will enable the Exchange,
before the commencement of trading, to
clarify the appropriate application of
existing rules to the trading of interest
rate option contracts.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to a national securities
exchange and, the particular, the
requirements of Section 6 and the rules
and regulations thereunder. By
permitting trading in interest rate
options until 2:00 p.m. Chicago time,
with a closing rotation as soon as
possible thereafter, the Exchange will
allow interest rate options to trade at
times that correspond with the
underlying trading market for interest
rate instruments. The Commission also
believes that permitting the execution of
up to ten interest rate option contracts
through the Retail Automated Execution
System ("RAES") will extend the
benefits provided by RAES to public
customer orders. Additionally, the
proposed procedures for adding and
deleting strike prices for interest rate
option contracts will permit the
Exchange to adapt to changes in the
value of the interest rate that underlying
interest rate option contracts. The
Commission notes that although the
proposed rule changes permits the
Exchange to add up to six strike prices
above and six strike prices below the
current interest rate measure, the
Exchange intends to list fewer series.
The Commission believes that the use of
Exchange discretion in listing new series
will prevent problems associated with
the proliferation of unnecessary options
series. Moreover, because there are only
two interest rate measure contracts, the
number of extra series due to the
additional possible strike prices and
series for the contracts would be small.

The Commission finds good cause for
approving the proposed rule change
prior to the thirtieth day after the date of
publication of notice thereof. In
particular, accelerated approval will
permit the Exchange to implement its
revised trading procedures on June 23,
1989, the date that trading in interest
rate option contracts is scheduled to
commence. In addition, the proposed
changes are minor in nature and merely
clarify the existing rules governing
trading of the interest rate measure
contracts.

IV Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.

28529



Federal Register / Vol. 54, No. 128 / Thursday, July 6, 1989 / Notices

Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW
Washington DC, 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any persons, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552 will be available for
inspection and copying in the
Commission s Public Reference Section,
450 Fifth Street, NW Washington, DC
20549. Copies of such filing will also be
available for inspection and copying at
the principal office of the CBOE. All
submissions should refer to File No. SR-
CBOE-89-12 and should be submitted
by July 27 1989.

It is therefore ordered, pursuant to
section 19(b)(2) of the Act, that the
portion of the proposed rule, that was
not immediately effective upon filing, is
approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

Dated: June 22, 1989.
Jonathan G. Katz,
Secretary.
[FR Doc. 89-15806 Filed 7-5-89; 8:45 am]
BILLING CODE 8010-01-M

[Rel. No. 34-26976; Filed No. SR-NASD-89-
22]

Self-Regulatory Organizations;
National Association of Securities
Dealers, Inc., Order Approving
Proposed Rule Change Relating to
Registration of NASDAQ Market
Makers

The National Association of Securities
Dealers, Inc. ("NASD") submitted on
May 4, 1989, a proposed rule change
pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934 ("Act")
and Rule 19b-4 thereunder to amend
Part VI, section 1(d) of schedule D to the
NASD By-Laws to provide that a market
maker in the NASDAQ System may
become registered in an issue included
in the NASDAQ System on the day after
a registration request is entered by the
market maker.

15 U.S.C. 78s(b)(2) (1982).
17 CFR 200.30-3(a)(12) (1986).

Notice of the proposed rule change
together with the terms of substance of
the proposed rule change was given by
the issuance of a Commission release
(Securities Exchange Act Release No.
34-26826, May 16, 1989) and by
publication in the Federal Register (54
FR 22047 May 22, 1989). No comments
were received with respect to the
proposed rule change.

The Commission finds the proposed
rule change is consistent with the
requirements of the Act and the rules
and regulations thereunder applicable to
the NASD and, in particular, the
requirements of section 15A and, in
particular, the requirements of Section
15A and the rules and regulations
thereunder.

It is therefore ordered, pursuant to
section 19(b)(2) of the Act, that the
above-mentioned proposed rule change
be, and hereby is, approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority, 17 CFR 200.30-3[a)(12).

Dated: June 27 1989.
Jonathan G. Katz,
Secretary.
[FR Doc 89-15876 Filed 7-5-89; 8:45 am]
BILLING CODE 8010-01-

[Rel. No. 34-26978; File No. SR-NASD-89-
18]

Self-Regulatory Organizations;
Proposed Rule Change by the National
Association of Securities Dealers, Inc.
Relating to Trade Reporting In
NASDAQ/NMS Securities.

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b)(1] notice is hereby given
that on March 24, 1989, the National
Association of Securities Dealers, Inc.
("NASD") filed with the Securities and
Exchange Commission ("Commission")
the proposed rule change as described
in Items 1, 11, and III below, which Items
have been prepared by the NASD. On
June 6, 1989, the NASD file an
amendment to the proposed rule change
which is incorporated herein. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The NASD proposes to amend Part
XII, Section 2(b) of Schedule D of the
NASD By-Laws ("Schedule D"), to
clarify certain trade reporting
requirements. The test of the proposed
amendments are attached as Exhibit 1 to
this filing.

II. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
NASD included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
NASD has prepared summaries, set
forth in Sections (A), (B), and (C) below,
of the most significiant aspects of such
statements.

A. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

The proposed rule change is intended
to alleviate some minor problems and
make trade reporting in National
Association of Securities Automated
Quotation (NASDAQ)/National Market
System (NMS) securities more accurate.
Under the present trade reporting rule a
market maker who acts as a principal to
the two sides of a transaction must
report the two trades separately.

Agency cross" and "riskless principal"
trades are required to be reported only
once.

Some minor trade reporting problems
have arisen with respect to the reporting
requirements for "agency cross" and
"riskless principal" trades, with the
result being that on occasion, these
types of trades are being reported twice.
Specifically, in the case of riskless
principal trades, nonmarket makers
have reported trades in instances where
a market maker has already reported; in
the case of agency cross transactions,
members simetimes report the trade
twice, as a buy and a sell, neglecting to
use the appropriate modifier, "X"

In order to address instances of
duplicative reporting with respect to
these types of transactions, the NASD
Board determined that the trade
reporting requirements in Schedule D be
modified so as to clarify their intent and
ensure that only one side of a trade is
being reported. The proposed rule
change restates current trade reporting
requirements in more concise and
simple terms.

The NASD believes that the proposed
rule change will improve the quality of
trade reporting for NASDAQ/NMS
securities and that it is therefore
consistent with the provisions of section
15A(a)(6) of the Securities Exchange Act
of 1934, which provides that the rules of
an association be designed to "remove
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impediments to and perfect the
mechanism of a free and open market
and a national market system.

B. Self-Regulatory Organization's
Statement on Burden on Competition

The NASD does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Securities
Exchange Act of 1934, as amended.

C. Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received from
Members, Participants, or Others

Written comments were neither
solicited nor received,

Ill. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice m the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or (ii)
as to which the NASD consents, the
Commission will:

A. By order approve such proposed
rule change, or

B. Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing.
Persons making submissions should file
six copies thereof with the Secretary,
Securities and Exchange Commission,
450 5th Street, NW Washington, DC
20549. Copies of the submissions, all
subsequent amendments, all written
statements with respect to the proposed
rule change that are filed with the
Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying in the
Commission's Public Reference Room.
Copies of such filing will also be
available for inspection and copying at
the principal office of the NASD. All
submissions should refer to the file
number in the caption above and should
be submitted by July 31, 1989.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority, 17 CFR 200.30-3(a)(12].

Dated: June 27 1989.
Jonathan G. Katz,
Secretary.

Note: Brackets indicate deletions; italics
indicate additions.

Section 2
(b Which Party Reports Transactions
(1) [In transactions between two Registered

Market Makers, only the member
representing the sell side shall report.] A
Registered Reporting Market Maker shall
report all transactions in a subject under all
circumstances except a purchase from
another Registered Reporting Market Maker.

(2) [in transaction between a Registered
Reporting Market Maker and a Non-
Registered Reporting Member, only the
Registered Reporting Market Maker shall
report.] Members who are not Registered
Reporting Market Makers generally should
not report any transactions except where:
(a) they hove sold securities to another

non-market making member, or
(b they hove bought from or sold

securities to a customer.
(3) [In transactions between two Non-

Registered Reporting Members, only the
Member representing the sell side shall
report.]
((4)] In transactions between a member and

a customer, the member shall report[.]
except as provided for in Section (d)(3)

pertaining to 'riskless prncipal"
transactions.
(c) (No change).
(d) Procedures for Reporting Price and

Volume
Members which are required to report

pursuant to paragraph (b) above shall
transmit last sale reports for all purchases
and sales in designated securities in the
following manner:

(1] For agency transactions, report the
number of shares and the price excluding the
commission charged.

Example: SELL as agent 100 shares ABCD
at 40 less a commission of $12.50, REPORT
S 100 ABCD 40.

(2] [For dual agency transactions, report
the number of shares only once, and report
the price excluding the commission charged.]
In transactions where the member has acted
as agent for both the buyer and seller
("agency cross'), report the number of shares
from only one side of the transaction using
the "X" modifer at the price at which the
cross occurred exclusive of commission.

Example: SELL as agent 100 shares ABCD
at 40 less a commission of $12.50; BUY as
agent 100 shares ABCD at 40 plus a
commission of $12.50; REPORT X 100 ABCD
40.

(3) (No change).

Exception:
A non-market member shall not report a

purchase or sale for or from a customer if on
a contemporaneous basis, the transaction is
offset by a transaction with a registered
market maker. For purposes of Schedule D,
contemporaneous shall be defined as
meaning within the same 24-hour period.
[FR Doc. 89-15877 Filed 7-5-89; 8:45 am]
BILUNG CODE 8010-01-M

[Release No. 34-26691; File No. SR-NASD-
89-25]

Self-Regulatory Organizations:
Proposed Rule Change by National
Association of Securities Dealers, Inc.
Relating to the Automated
Confirmation Transaction Service

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b](1), notice is hereby given
that on May 31, 1989, the National
Association of Securities Dealers, Inc.
("NASD") filed with the Securities and
Exchange Commission ("Commission")
the proposed rule change (and
Amendment No. 1 thereto on June 20,
1989) as described in Items I, II, and III
below, wich Items have been prepared
by the NASD. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The Rules of Practice and Procedures
for the Automated Confirmation
Transaction service ("ACT Rules")
define terms and procedures for the
system, including match processing
cycles and risk management services
and establish participant obligations,
including among other things, trade
report input requirements, and
obligations to clear and settle trades
identified through the system. The full
text of the ACT Rules is contained in
Exhibit 1 to the filing. In addition to the
ACT Rules, the following is the full text
of a proposed amendment to the Rules
of Practice and Procedure for the Small
Order Executive System ("SOES
Rules"), section (a) and (c), and to
Schedule D, Part VI, section 8. The
proposed amendment to the SOES Rules
and Schedule D would eliminate the 20
day suspension from SOES and
NASDAQ to accommodate ACT
participant NASDAQ/NMS market
makers that may lose their clearing
arrangement and be removed from ACT
and from NASDAQ/NMS. The proposed
ACT Rules and the proposed revisions
to the SOES Rules and Schedule D
would permit market makers that have
withdrawn from NASDAQ/NMS
because of the loss of a clearing
arrangement to reenter NASDAQ, SOES
and ACT after a clearing arrangement is
reestablished. (New language is
underlined; deleted language is
bracketed).

SOES Rules
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(a) Definitions

13. The term "Automated
Confirmation Transaction service or
"ACT" shall mean the automated
system owned and operated by NASD
Market Services, Inc. which compares
trade information entered by ACT
Participants and submits "locked-in"
trades to clearing.

(b) Participation Obligations In SOES

(F) Notwithstanding the provisions of
subsection (E) above, (i) a market maker
that obtains an excused withdrawal
pursuant to Part VI, Section 7 of
Schedule D to the NASD By-Laws prior
to withdrawing from SOES may reenter
SOES according to the conditions of its
withdrawal[.]; and (ii) a market maker
that fails to maintain a clearing
arrangement with a registered clearing
agency or with a member of such an
agency, and is thereby withdrawn from
participation in ACT and SOES for
NASDAQ/NMS securities, may reenter
SOES after a clearing arrangement has
been reestablished and the market
maker has complied with ACT
participant requirements.

Schedule D

Part VI

Section 8: Voluntary Termination of
Registration

A market maker may voluntarily
terminate its registration in a security by
withdrawing its quotations from the
NASDAQ System. A market maker that
voluntarily terminates its registration in
a security may not re-register as a
market maker in that security for twenty
(20) business days. Withdrawal from
SOES participation as a market maker
in a NASDAQ/NMS security shall
constitute termination of registration as
a market maker in that security for
purposes of this section[.]; provided,
however, that a market maker that fails
to maintain a clearing arrangement with
a registered clearing agency or with a
member of such an agency and is
withdrawn from participation in the
Automated Confirmation Transaction
System and thereby terminates its
registration as a market maker in
NASDAQ/NMS issues may re-register
as a market maker at any time after a
clearing arrangement has been
reestablished and the market maker has
complied with A CTparticipant
requirements.

II. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filingwith the Commission, the
NASD included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
NASD has prepared summaries, set
forth in Sections (A), (B), and (C) below,
of the most significant aspects of such
statements.

A. Self-Regulatory Organization's
Statement of the Purpose of and
Statutory Basis for, the Proposed Rule
Change

The Automated Confirmation
Transaction service is designed to
facilitate comparisonand clearing of
inter-dealer over-the counter ("OTC")
equity trades by requiring input of trade
reports within specific time frames,
comparing that trade data, and
submitting matched, "locked-in" trades
to clearing. Participation in ACT will be
mandatory for all NASD broker-dealers
that are clearing or comparison
members of a clearing agency registered
pursuant to Section 17A of the Securities
Exchange Act of 1934, or that have a
clearing or comparison arrangement
with such a firm. ACT has three primary
features: (1) Match processing, that will
compare trade information and submit
locked-in trades for regular way
settlement to clearing on a trade date or
next day ("T+1") basis; (2) trade
reporting for transanctions in national
market system ("NMS"J securities that
must be reported pursuant to the
National Market System Securities
Designation Plan with Respect to
NASDAQ Securities; and (3) risk
management features that will provide
firms with a centralized, automated
environment for assessment of market
exposure during and after the trading
day and that will permit clearing firms
to monitor and respond to the on-going
trading activities of their
correspondents.

1. Background

The back office problems experienced
by the securities industry in comparing
trades and submitting trade reports to
clearing agencies following the October
1987 market break highlighted the need
for same day automated comparison
procedures. In the over-the-counter
market, the rate of uncompared trades
rose from an average of 5% to 12% in the
month of October and NASDAQ, along

with the exchanges, closed the market
two hours early from October 23 through
October 30 in order to allow broker-
dealers the time needed to alleviate
back office work. The Presidential Task
Force on Market Mechanisms, the staff
of the Securities and Exchange
Commission and the Working Group on
Financial Markets, as part of their
extensive analyses of the causes and
effects of the October 1987 market
break, recognized the potential dangers
in today's procedures for comparing and
clearing trades and focused on measures
necessary to expedite the process.i
Specifically, in its Report on the 1987
Market Break, the Commission's
Division of Market Regulation found
that "while the securities industry
deserves praise for its fast resolution of
an unprecedented number of
uncompared trades, the Division staff
believes that the NYSE and the NASD
should consider accelerating their
efforts to generate same day
compared trades, thereby enabling
members to know their positions and
market exposure before trading
commences the next day. 2 The
Commission reiterated the Division's
findings, and in testimony before
Congress, the Chairman of the
Commission stated that, among other
things, efficient markets will require
same-day, floor derived comparison.3

In response to the October market
break, the Association proposed a
number of initiatives designed .to
promote more confidence in the
operations of the market as a whole and,
in the clearing area, the proposals were
designed to resolve trade comparison
discrepancies more quickly. Because of
the risks associated with unresolved
and late trade comparisons, especially
in the turbulent October market, as well
as the uncertainties inherent in manual
trade comparison mechanisms, two of
the Association's post October
initiatives included systems to deliver
locked-in trades to clearing-the Order
Confirmation Transaction service
("OCT") and an enhancement to the
Small Order Execution System ("SOES")
requiring mandatory participation for all
NMS market makers. A third proposal

See Report of the Presidential Task Force on
Market Mechanisms, Study Vi (January. 1988); The
October 1987 Market Break. a report by the Division
of Market Regulation. Chapter 10 (February 1988).
(hereinafter Division Report): and Interim Report of
the Working Group on Finacial Markets,
Appendix D [May 1988).

Division Report p. 10-12, (February 1988).
See, Securities and Exchange Commission

Recommendations regarding the October 1987
Market Break. Testimony before the State
Committee on Banking. Housing and Urban Affairs.
23-24 (February 3, 1988).
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was mandatory participation in the
Trade Acceptance and Reconciliation
Service ("TARS"), a system approach of
facilitating resolution of trade
differences.

The Order Confirmation System was
developed as a auxiliary medium for
member firms to communicate with one
another to confirm order executions, in
response to real and perceived
difficulties encountered in contacting
market makers by telephone during the
week of October 19.4 OCT was designed
as an alternative to telephonic
communication and provides
participants with a system to
communicate and confirm details of
individual trades. OCT users enter
priced orders into the system, and the
system allows participant market
makers to accept, reject, or enter
counter offers; when a trade is
negotiated successfully, the system
generates a confirmation and a locked-
in trade is sent to clearing. Necessarily,
all members using OCT must maintain
appropriate clearing arrangements with
registered clearing agencies.

The Commission approved the
mandatory SOES rules on June 9, 1988, 5

and participation in the NASDAQ
system as a market maker in NMS
securities now requires continuous
publication of quotes in the system,
obligates the market maker to honor
SOES executions against those quotes,
and requires membership in a cleanng
agency (or an access arrangmeent with
a clearing agency member). Trades
executed through SOES are locked-in
automatically and forwarded to a
registered clearing agency for clearance
and settlement.

Mandatory TARS, approved in July
1988 6 and implemented on June 5, 1989,
was designed to augment manual trade
reconciliation and comparison
procedures for nonsystematized OTC
transactions. TARS is an on-line trade
reconciliation facility that allows both
parties to an unresolved trade to view,
on their NASDAQ terminals,
uncompared and advisory OTC
transactions that are cleared through the
facilities of a registered clearing agency
and to enter corrections through those
terminals. The corrections made through
the system are transmitted to the
clearing agency, thus eliminating the
need to transmit separate trade
correction tickets.

OTC was approved on temporary basis in
January, 1988, Release No. 34-25263, 53 FR 1430; and
permanently approved in May, 1988, Release No.
34-25690, 53 FR 17523.

See Release No. 34-25791, 53 FR 22594.
See Release No. 34-25595, 53 FR 13370.

While the OCT and SOES systems
generate locked-in trades, and TARS
assists the trade reconciliation process,
the Association developed the ACT
system as the primary vehicle for
compressing the comparison cycle, thus
reducing inherent risks of market
fluctuations for all OTC inter-dealer
trades not already subject to system
comparison. The dynamic feature of the
ACT system is capturing trade
information in close proximity to
execution and locking the details of the
trade in for submission to clearing. The
other attributes of ACT-trade reporting
and risk management-are innovative
adjuncts to a unified approach to system
development. As discussed below,
features of the trade reporting and risk
management applications will enable all
NASD owned and operated execution
systems to interface with ACT to avoid
duplicative processing and to provide
firms with the total picture of their
market exposure.

The NASD believes that the ACT
system is responsive to the
recommendations made by the
Commission following the October 1987
market break and will provide the OTC
market with the safety and certainty of
same day comparison, the ability to
lock-in trades within minutes after
execution, and the capacity to enable
members to monitor their positions and
market exposure in a live computerized
environment.

2. ACT Processing

Today OTC trades that are cleared
through a registered clearing agency are
compared by the National Securities
Clearing Corporation ("NSCC") and
ACT processed transactions will be
submitted to NSCC as locked-in trades
on trade date or T+1. ACT is designed
as an on-line and end of day matching
system that will allow two participants,
usually a market maker and an order
entry firm,7 to lock-in details of a trade
within minutes of the transaction. Once
the two sides have negotiated an OTC
transaction, the market maker
participating in ACT will be obligated to
input the details of the trade, including
security identification, unit price,
quantity, buy or sell, and contra side-
both executing broker and clearing
broker, within specific time frames
depending on the security and the
method of accessing the system.

The ACT system is designed for a "market
maker side and an "order entry firm" side for ease
of system application and terminology. ACT may of
course be used by two market makers or two order
entry firms, and the rules applicable to each party to

transaction are set out in the ACT Operating
Rules.

Transactions in OTC reportable
securities, i.e., round lots of NMS
securities, must be reported to ACT
within 90 seconds after. execution, and
the ACT system will forward the reports
to the NMS high speed tape, the
National Trade Reporting System. Firms
that access the ACT system through
computer interface must report all
trades within 90 seconds after
execution; firms that report to ACT
through terminal entry, either Harris,
Harris emulation or NASDAQ
Workstation Tm must report NMS trades
to ACT within 90 seconds if acting as a
selling market maker, and all other
trades within 61/2 minutes.

The order entry side, if a terminal
entry firm, may also input details of the
trade, or utilize the Browse feature of
the system and accept or decline the
trade as reported, within the 61/2 minute
time frame.

Locked-in trades must be guaranteed
to settle by the two parties to the
transaction, except that clearing firms
that allow their names to be given up by
executing correspondents must also
guarantee the trades of those
correspondents. The ACT system
utilizes three methods to lock-in trades
on trade date: trade by trade match,
trade acceptance, or aggregate volume
match. As both sides of the .trade are
reported to ACT, or one side is reported
and accepted by the other, the ACT
system performs on-line match
processing, and if all elements match or
the trade report has been accepted by
the other side, the trade will be locked-
in and submitted as such to NSCC at the
end of the day. In addition to matched
and accepted trades, Act processing will
run a batch type comparison at the end
of each day that will aggregate volume
of previously unmatched trade reports to
effect a match. For example, if a market
maker enters reports of two trades, 300
shares and 400 shares of the same stock,
same price and same contra side, but
the order entry side aggregates the
volume and reports one 700 share trade,
the trades would not match in the trade
by trade comparison process because
the "number of shares" field in the trade
reports are not identical. At the end of
the day, however, the ACT aggregate
volume match cycle will compare the
remaining unmatched trade reports,
select those in which all the other data
fields match, aggregate the share volume
in the reports, lock those trades in and
submit them to clearing.

Not all trade reports will be processed
and locked-in by ACT on trade date. If a
trade report has been declined by the
order entry side on trade date, the ACT
system will delete the report at the end
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of the day and the trade report will not
be sent to clearing. A participant may
decline a trade because there is a
mistake in the terms reported, and may
enter his version of the transaction into
ACT, the market maker also has the
opportunity to correct the error that
caused the trade to be declined. In
addition, any trade report that is "open"
(unmatched and not declined at the end
of trade date processing) will be carried
over to T+1 for further processing.

ACT matching continues on T+1:
trade date reports submitted on T+1
will be considered "as-of' trades and
will be accepted for matching; any other
correction or adjustments to trade date
input by the entering party will be
accepted from either side of the
transaction. At the end of the T+
cycle, declined trades and open "as-of"
trades will be removed from the system
and not forwarded to NSCC.

ACT T+1 trade acceptance and end
of day matching procedures are similar
to those described above for trade date,
with one notable exception. Those trade
date reports that remain open at the end
of the T±1 cycle will automatically be
treated as locked-in trades and sent as
such to NSCC. For example, two ACT
participants negotiate a trade for 500
shares of XYZ stock at 201/2. The market
maker reports the transaction to ACT as
500 shares at 20 1/2; the order entry side,
however, reports the trade to ACT as
500 shares at 20%. Since match by
match processing will not lock-in this
trade, it will appear in each party's ACT
trade file as an open report on trade
date and on T+1. If neither the market
maker nor the order entry side reviews
its open trades on the ACT display and
accepts or corrects the open trades, at
the end of T+1 processing both trades
will be treated as locked-m and both
participants will be obligated to clear
and settle 1000 shares of XYZ stock.
Further, in the example noted above in
which one side inputs two trade reports,
but the other side aggregates the reports,
if one side has input an erroneous
number, the system will match and
aggregate to the extent possible and
display any remaining shares to each
side as an open report. Take for
example a situation m which there were
two trades for 300 and 400 shares, but
the market maker erroneously submits
trade reports for 500 and 400 shares, for
a total of 900 shares, into the system.
The order entry side, believing the
trades to be for 300 and 400 shares,
appropriately aggregates the reports and
inputs a trade report of 700 shares into
ACT. The end of day aggregate volume
process will match and lock-in 700
shares, but the ACT system will not

display the remaining 200 shares to each
participants as an open trade. If neither
party declines this report, at the end of
T±1, each will be obligated to accept
and clear the Zoo Share trade.

Treating open trade reports that were
input on trade date at the end of T+1
processing as locked-in trades is
necessary to maintain the integrity of
the system and promote the goals of
certainty and finality of trades in the
OTC market. Furthermore, ACT has
been designed to provide participants
with ample opportunities to review
trade details, both intra-day and with
end-of-day recaps, and a conscientious
participant, using the safeguards
provided by the system should be
caught unaware and obligated for
multiple trade reports.

3. Tape Reporting and Risk Management

The ACT Rules will require
participants to report tape reportable
NMS trades to the system within 90
seconds after execution, and the system
will transmit the appropriate trade
reports, i.e., internalized and inter-
dealer NMS trades of round lots, to the
NASDAQ/NMS High speed tape. The
ACT Rules in no way abolish or
abrogate any of the obligations of
market makers or reporting members as
defined m Schedule D, Part XII,
Reporting Transactions in NASDAQ
National Market System Designated
Securities, except to the extent that
participants in ACT will not be
obligated to report NMS transactions to
two systems. Transactions not reported
within 90 seconds after execution shall
be reported as late, and the ACT system
will transmit the late reports to the high
speed tape. In addition, although the
NMS reporting rules permit aggregation
of trade reports in certain
circumstances,s the ACT system can
only match aggregated reports of
transactions with the same contra party.
Therefore, if a market maker wishes to
aggregate all reports of orders received
prior to the opening for tape reporting
purposes, he would later be required to
amend the reports and distinguish the
contra sides for ACT purposes.

The ACT system offers several risk
management features that should
enhance firms' back office operations.
First, the ACT system has the capacity
to compute the dollar value of each
trade report entered, thus enabling firms
to assess their market exposure during
the trade day, if the firm chooses to
access ACT through computer interface.
Second, even without computer
interface, ACT participants will be able

See Schedule D, Part Xii, Section 2(f).

to review the details of each trade
entered into the system naming their
firm as a party to the trade, so that the
day's trading is available for review and
analysis. Third, clearing firms will, for
the first time through ACT, be able to
assess dynamically their ultimate
market exposure by having the ability to
monitor their correspondents' positions,
both intra-day and after trading hours.

Further, to be responsive to clearing
firms' concerns regarding immediate
liability for correspondent activity in a
lock-in trading environment, the
Association has developed numerous
facilities that will provide them with
enhanced risk management capabilites;

(a) Clearing firms will be able to
establish daily threshold dollar amounts
for each correspondent's trading
activity;

(b) The system will alert clearing
firms with a correspondent approaches
(at 80%) and reaches the daily threshold;

(c) The system will provide clearing
firms with intra-day access to
correspondents' transactions as well as
an end of day recap; and

(d) The system will provide clearing
firms the ability to remove themselves
from a clearing arrangement at any time.

In addition to these risk management
applications, the Association has
developed a "single trade limit" feature
that establishes a 15 nunute reviw
period for clearing firms prior to
becoming obligated to clear a trade of
$1,000,000 or more executed by one of its
correspondents. This feature allows a
clearing firm 15 minutes -to decide
whether to accept or decline clearing
obligations for a large trade and was
designed as an additional risk
management tool to give clearing firms
an opportunity to limit their liability for
large lockedrn trades. The Association
believes that the risk management
features of the ACT system preserve the
integrity of a "floor" derived, same day
comparison system, while at the same
time offer protections and opportunities
for clearing firms to perform risk
management analyses unsurpassed in
today's marketplace.

4. Implementation of ACT
a. Eligible Securities. Securities

eligible for inclusion in the ACT system
will be phased in over a long range
implementation schedule. Phase 1 will
include all NASDAQ securities, NMS
and regular NASDAQ, brought on to the
system alphabetically as operational
considerations permit Phase 2 will add
listed securities traded in the third
market. Planning for phases 3 and 4 for
ACT eligible securities include,
respectively, non-NASDAQ stocks
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cleared by a registered clearing agency
and all other OTC equity securities, for
comparison purposes only. During all
phases of ACT implementation, the
securities available for actual inclusion
in the system will be added on a gradual
basis, consistent with the system's
operational considerations. The
Association has no specific timetable for
phasing in eligible securities, but will
proceed at a pace designed to
accommodate the participants and the
system's capabilities, and will update
the Division of Market Regulation staff
periodically as to the status of each
phase of implementation.

b. Eligible Participants. Although
participation in ACT is mandatory for
all NASD members that are members of
a registered clearing agency or that have
a clearing arrangement with such a
member, the system has been designed
to support firms that may not be
immediately capable of participating in
ACT when it becomes operational or
that may, from time to time, experience
operational difficulties. These various
stages of readiness are identified in the
system as "availability states:"

(1) Not Ready, where a firm is not yet
an ACT Participant (e.g., firms that
intend to access ACT through computer
interface, but whose programming may
not be completed);

(2) Unavailable, where an ACT
Participant is temporarily unable to
participate due to technical
malfunctions; and

(3) Available, where the firm is an
ACT Participant and all ACT rules and
procedures apply.

A firm's ability to interact with the
system will determine the scope of its
participation. For example, a Not Ready
firm, while it is unable to enter trade
reports into ACT, may be able to view
the trades entered by contra parties
naming it as a party to the trade, but the
system will not lock-in any such trade.
Instead, ACT will submit a one-sided
trade report to NSCC at the end of trade
date processing on behalf of the firm
that made the ACT entry, and NSCC
will handle that trade report as it does
today, without the Association's
identifying it as a locked-in ACT trade.
A firm that is Unavailable for ACT
processing will also be protected from
automatic processing; at the end of the
T+1 cycle, the open trades entered
against an Unavailable firm will not be
locked-in, as described above, but will
be sent to NSCC as one-sided trade
reports. Available firms will of course
be able to participate in all of the ACT
system's features and will be obligated
to abide by the rules and procedures of
the system.

c. Interaction With Other NASD
Systems. As an independent system,
ACT was designed initially to compare
trade reports and lock-in trades for
submission to clearing. Because the
membership and the Board decided to
make participation in ACT mandatory
for firms with clearing arrangements,
and because the tape reporting and risk
management applications were
integrated into the system, ACT
necessarily interacts with many other
automated systems. For example, all
SOES market makers in National
Market System securities are required to
maintain a clearing arrangement with a
registered clearing agency and may be
penalized with a 20 day suspension for
an unexcused withdrawal from
NASDAQ. But, if a market maker loses
its clearing arrangement because of
some activity in ACT, it will be removed
from the ACT system and necessarily
from NASDAQ/NMS until another
clearing arrangement is made.
Regardless of the time needed to
establish another clearing arrangement,
the market maker would face the 20 day
suspension because of the SOES Rules
and Schedule D. The Uniform Practice
Committee recommended, and the Board
approved, an exception to the 20 day
penalty so that a market maker that
loses its clearing arrangement in ACT
would not be penalized in NASDAQ.
The ACT Rules and the proposed
amendment to the SOES Rules and
Schedule D would therefore allow a
market maker to be reinstated in
NASDAQ when a clearing arrangement
has been reestablished.

One of the back office features
available through ACT is the
maintenance of a net amount traded file
for each executing broker. Every
applicable non-systematized inter-
dealer OTC equity transaction will be
reported to ACT and the system has the
capacity to track each firm's activity,
thereby offering an on-line risk
management monitoring capability as
well as offering clearing firms an
overview of their correspondents'
market activity at any given moment. In
order to be truly effective for clearing
firms, however, correspondent trades
that are occurring in SOES and OCT and
m the MSI's Advanced Computerized
Execution System ("ACES"), are
plapned to be interfaced with the ACT
system software so that those trades
will also be reflected in the firm's net
amount traded balances.

Once ACT is fully operational, the
need for TARS will be reduced. The
Association anticipates, however, that
TARS will be used for other than
regular-way settlements, such as cash,
seller's option or next-day settlement,

for processing as-of or withholds
entered after T+1, and for non-ACT
members, i.e., members of the NASD
that do not maintain a clearing
arrangement with a registered clearing
agency, or clear through such a member.
TARS, therefore, will remain accessible
to members and any necessary filings
regarding changes in the status of TARS
will be made with the Commission at
that time.

5. Participant Obligations in ACT

Pursuant to Article VII, sections 1(a)
(6) and (7) of the By-Laws of the
Association, the Board has determined
that participation in ACT is mandatory
for all broker-dealers that are members
of a clearing agency registered with the
Securities and Exchange Commission
pursuant to the section 17A of the
Securities Exchange Act of 1934, and for
all broker-dealers that have a clearing
arrangement with such a member.
Participation in ACT is conditioned
upon execution of a participant
application agreement, prompt payment
of fees for the service, and compliance
with rules and requirements of the
system. ACT participants shall be
obligated to accept and clear each
transaction that the system identifies as
having been effected by the party, as a
principal to the trade, until such time as
the participant is removed from the
system.

The statutory basis for the proposed
rule change is found in section 15A(b)(6)
of the Securities Exchange Act of 1934.
Among other things, section 15A(b)(6)
requires that the Association's
rulemaking initiatives be designed to
foster cooperation and coordination
with persons engaged in clearing,
settling and facilitating transactions in
securities. As described in detail above,
the ACT system will facilitate the
prompt and accurate clearance and
settlement of trades by performing the
comparison automatically and
transmitting locked-in trades to the
clearing agency.

B. Self-Regulatory Organization's
Statement on Burden on Competition

The Association believes that the
proposed rule change does not impose
any burden on competition not
necessary or appropriate in furtherance
of purposes of the Act. Although use of
the ACT system will be mandatory for
members with an access arrangement
with a registered clearing agency, the
benefits of ACT, increasing the
efficiency of post trade comparison and
reducing the length of time that
investors and members are exposed to
market risk from uncompared trades,
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outweigh any potential competitive
burden.

C. Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received from
Members, Participants or Others

General membership comments on
ACT were neither solicited nor received;
however, the Association did solicit
comments on a proposed amendment to
the NASD By-Laws authorizing the
NASD to require the reporting of trade
information by members conducting an
inter-dealer over-the-counter business.
These comments were reviewed by the
Commission and the By-Law was
approved in October, 1988. 9

II. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period {i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or (ii)
as to which the NASD consents, the
Commission will:

A. By order approve such proposed
rule change, or

B. Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW
Washington, DC 20549. Copies of the
submissions, all subsequent
amendments, all written statements
with respect to the proposed rule change
that are filed with the Commission, and
all written communications relating to
the proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the provisions
of 5 U.S.C. 552, will be available for
inspection and copying in the
Commission's Public Reference Room.
Copies of such filing will also be
available for inspection and copying at
the principal office of the NASD. All
submissions should refer to the file
number in the caption above and should
be submitted by [insert date 21 days
from the date of publication].

See Release No. 34-25215, 53 FR 43958.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority, 17 CFR 200,30-3(a)[12).

Dated: June 29, 1989.

Jonathan G. Katz,
Secretary.

[FR Doc. 89-15878 Filed 7-5-89; 8:45 am]
BILUNG CODE 8010-01-M

[Release No. 34-26977; File No. SR-NYSE-
89-08]

Self-Regulatory Organizations;
Proposed Rule Change by New York
Stock Exchange, Inc., Relating to
Options Facilitation Orders

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b)(1), notice is hereby given
that on June 2, 1989, the New York Stock
Exchange, Inc. filed with the Securities
and Exchange Commission the proposed
rule change as described in Items 1, 11,
and III below, which items have been
prepared by the self-regulatory
organization. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The New York Stock Exchange, Inc.
("Exchange") proposes to amend Rules
750 and 753 to expand the use of
facilitation orders and clarify the rules
pertaining to options facilitation orders.

II. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text of
these statements may be examined at
the places specified in Item IV below
and is set forth in Sections A, B, and C
below.

A. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

(a) Purpose-The Exchange's rules
provide that, in cross transactions,
market participants may compete for
both sides of the trade, thus providing
for the possibility that a public's
customer's order might not be
completely filled. To ensure the

complete execution of the public
customer portion of a cross transaction,
the Exchange added a new type of
options order in 1983, known as
"facilitation order." This order is
defined in Rule 750 as "an order for the
proprietary account of a member
organization which is only executed, in
whole or in part, in a cross transaction
with an order for a public customer of
the member organization.

When a member organization uses a
facilitation order to cross a public
customer order, market participants can
compete with the facilitating member
organization's order by accepting the
bid or offer made on behalf of the public
customer. Market participants may not
compete with the public customer's side
of the order by changing the established
market. The member organization using
a facilitation order with respect to a
public customer must comply with
specific procedures detailed in Rule 753
to ensure that the customer receives a
full execution at the best price available
and that the contingencies (in any) on
the customer order are satisfied.

Under the present rule, a facilitation
order can only be used in crosses
involving an order of a public customer
and an order for the proprietary account
of the customer's member organization.
The Exchange now proposes that
member organizations be allowed to
cross a public customer's order with
other types of orders. These orders
include orders for the proprietary
accounts of the customer's member
orgamzation and other members or
member organizations. By expanding the
types of facilitation orders, this
proposed rule change will enable public
customers to receive executions on
orders which may not have been
executable otherwise. Therefore, public
customers will benefit from tlus
proposed rule change.

The Exchange also proposes to clarify
the intent of Rule 753 by deleting an
ambiguous phrase. The phrase "at the
same price could be read to provide
market participants with a second
opportunity to make a quotation which
could block the customer side of the
order by changing the established
market.

(b) Statutory Basis-The basis under
the Securities Exchange Act of 1934, as
amended ("Act"), for this proposed rule
change is the requirement under section
6(b)(5) that an exchange have rules that
promote just and equitable principles of
trade, and project investors and the
public interest.
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B. Self-Regulatory Organization's
Statement on Burden on Competition

This proposed rule change does not
impose any burden on competition that
is not necessary or appropriate in
furtherance of the purposes of the Act.

C. Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received from
Members, Participants or Others

The Exchange has not solicited, and
does not intend to solicit, comments on
this proposed rule change. The
Exchange has not received any
unsolicited written comments from
members or other interested parties.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer perod to be appropriate and
publishes its reasons for so finding (ii)
as to which the self-regulatory
organization consents, the Commission
will:

(A) by order approve the proposed
rule change, or

(B] institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW
Washington, DC 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552 will be available for
inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street, NW Washington, DC
20549. Copies of such filing will also be
available for inspection and copying at
the principal office of the above-
mentioned self-regulatory organization.
All submissions should refer to the file
number in the caption above and should
be submitted by July 27 1989.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

Dated: June 27 1989.

Jonathan G. Katz,
Secretary.

[FR Doc. 98-15879 Filed 7-5-89; 8:45 am]
BILLING CODE 8010-01-M

[Release No. 26975; (OCC-89-5)]

Securities Exchange Act of 1934; Self-
Regulatory Organizations; Filing of
Proposed Rule Change by The Options
Clearing Corp., Relating to the
Proposed Amendment to Rule 206.04
(Submission to Corporation)

June 26, 1989.
Pursuant to section 19(b)(1) of the

Securities Exchange Act of 1934, U.S.C.
78s(b)(1) ("Act"), notice is hereby given
that on June 7 1989 the Options Clearing
Corporation ("OCC") file with the
Securities and Exchange Commission
("Commission"] the proposed rule
change as described below. The
Commission is publishing this notice to
solicit comments by interested persons
on the proposed rule change.

I. Description of the Rule Change

The proposed rule change would
amend OCC's Rule 206.04 empowering it
to require clearing members to submit
specific types of reports, notices,
instructions, data or other items by the
on-line data entry system known as
Clearing Management and Control
Systems ("C/MACS"). The following
description summarizes the proposed
rule change as set forth by OCC in its
filing.

On May 23, 1984, the Commission
approved a rule change filed by OCC,
that established a fully automated
participant terminal system for
communicating options clearance and
settlement data between OCC and its
clearing members.' The system, known
as C/MACS, initially provided for the
on-line input of all post-trade
transactions via a leased-line
communications hook-up from the
clearing member's office to OCC.
Subsequently, OCC notes, the system
has been enhanced for personal
computer availability and to provide
added functionality. The system
currently includes exercise by exception
processing and assignment/asset
inquiry.

Securities Exchange Act of 1934. Release No.
20983, May 22, 1983.

In its filing, OCC explains that C/
MACS has extended OCC's clearing
members input time frames, reduced the
risk associated with clerical error
through on-line edits, reduced the data
entry risk associated with the
processing of form transactions and
reduced OCC's paper costs. OCC
believes that its experience with C/
MACS to date provides the foundation
for on-line, real-time trade monitoring
and reporting, pricing, bank settlements
and billing.

OCC's records indicate that 112 of its
clearing members interface with OCC
through C/MACS, representing 70% of
total cleared volume. OCC asserts that
mandating clearing member use of C/
MACS would position OCC for future
technological enhancements, eliminate
data entry and clerical risk, and reduce
paper and printer costs.

OCC believes the proposed rule
change is consistent with Section 17A of
the Securites Exchange Act of 1934 in
that it creates the opportunity for more
efficient, effective and safe procedures
for clearance and settlement. OCC also
believes that the proposed rule change
will have no impact on competition.
OCC has not solicited and does not
intend to solict comments on the
proposed rule change and OCC has not
received any comments.

II. Date of Effectiveness of the Proposed
Rule Change and Timing for
Commission Action

Pursuant to section 19(b), (1) & (2) of
the Act, 15 U.S.C. 78sfb) (1) & (2), the
Commission, within 35 days of the date
of publication of this notice in the
Federal Register or within such longer
period as the Commission may
designate up to 90 days of such date if it
finds such longer period to be
appropriate and publishes its reasons
for so finding or as to which OCC
consents, will either approve OCC's
proposed rule change by order, or
institute proceedings to determine
whether the proposed rule change
should be disapproved.

Ill. Solicitation of Comments

You are invited to submit written
data, views and arguments concerning
the foregoing. Persons making written
submissions should file six copies
thereof with the Secretary, Securities
and Exchange Commission, 450 Fifth
Street, NW Washington, DC 20549.
Copies of the submissions, all
subsequent amendments, all written
statements with respect to the proposed
rule change that are filed with the
Commission, and all written
communications relating to the proposed
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rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. § 552, will be available for
inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street, NW Washington, DC
20549. Copies of such filing will also be
available for inspection and copying at
OCC's principal office. All submissions
should refer to File Number SR-OCC-
89-5 and should be submitted by July 27
1989.

For the Commission by the Division of
Market Regulation, pursuant to delegated
authority.
Jonathan G. Katz,
Secretary.
[FR Doc. 89-15880 Filed 7-5-89; 8:45 am]
BILLING CODE 8010-01-M

[Release No. 34-26988; File No. SR-PSE-
89-51

Self-Regulatory Organizations; Order
Granting Accelerated Approval of
Proposed Rule Change by Pacific
Stock Exchange, Inc. Relating to
Capital Requirements for Specialist
Posts and Competing and Alternate
Specialists

I. Introduction
On April 3, 1989, the Pacific Stock

Exchange, Inc. ("PSE" or "Exchange")
filed with the Securities and Exchange
Commission ("Commission"), pursuant
to Section 19(b) of the Securities
Exchange Act of 1934 ("Act"] and Rule
19b-4 thereunder,1 a proposed rule
change that would increase capital
requirements for specialist posts and
competing and alternate specialists.2

II. Description of Proposed Rule Change
The proposed rule change would

amend PSE Rule V sections 2(a) and
2(b), and add Commentaries .01 and .02
to Section 2 concerning capital
requirements for specialist posts and
competing and alternate specialists.
Currently, Rule V sections 2(a) and 2(b),
require each specialist post to maintain
the greater of $100,000 in cash or
marketable securities or 25% of the
market value of its securities position.
Each competing or alternate specialist
who is not subject to the provisions
under section 2(a) is required to
maintain the greater of $10,000 in cash

15 U.S.C. 78s(b) and 17 CFR 240.19b-4 (1986).
On May 12,1989, the PSE filed Amendment No.

1 to SR-PSE-89-5 making certain technical
corrections to the filing. The proposed rule change,
as amended, was noticed in Securities Exchange
Act Release No. 2878. May 30,1989, 54 FR 24616.
No comments were received on this proposal.

or marketable securities or 25% of the
market value of its securities position
for each registered security. Under the
proposed rule change, the minimum
capital requirement for each specialist
post would be increased to $150,000. The
minimum capital requirement for
competing and alternate specialists
would be increased to $15,000. The PSE
stated that these increases are intended
to ensure that capital levels will be
sufficient to enable specialists to
perform their affirmative obligations
during volatile markets. Proposed
Commentaries .01 and .02 provide that
the new capital requirements for
specialist posts and for competing and
alternate specialists shall become
effective July 1, 1989.

III. Discussion
The Commission believes that, in

view of the market volatility
encountered during and in the months
following the October 1987 market
break, it is appropriate to increase
capital requirements for PSE specialist
posts and for competing and alternate
specialists. The Commission staff study
on the October 1987 market break found
that while specialist capital appeared
sufficient during normal trading
situations, it was not sufficient where
markets encountered continued high
volatility levels.3 The report also stated
that additional specialist capital might
ensure that in any future down market
specialists do not reach the limit of their
buying power or become in jeopary of
failing. The Commission believes that
the proposed rule change will provide
an increased level of protection against
market volatility for specialists, so that
their buying power is not Jeopardized by
market volatility.

4

The Commission believes that the
requirements of the proposed rule are
reasonable and that conformity with
these standards will not be unduly
burdensome on PSE specialist units. In
this regard, the PSE has stated that the
vast majority of its specialist units are
already in compliance with the
increased capital requirements of the
proposed rule.3

See The October 1987 Market Break, a Report
by the Division of Market Regulation, U.S.
Securities and Exchange Commission. February
1988, at p. xviii.

The Commission has approved similar proposed
rule changes by the New York Stock Exchange (SR-
NYSE-88-12} and the American Stock Exchange
(SR-Amex-88-14) increasing capital requirements
for specialists. See Securities Exchange Act Release
No. 25677, May 6, 1988, 53 FR 17286; Securities
Exchange Act Release No. 25863, June 28,1988, 53
FR 25225.

The Exchange informed Commission staff, that,
as of June 16, 1989, 80% of PSE specialist firms meet
or exceed the proposed increased specialist capital

IV Conclusion

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to a national securities
exchange. In particular, the proposed
rule change is consistent with the
requirements of section 11(b) of the
Act,6 which permits national securities
exchanges to promulgate rules
regulating the activities of specialists as
necessay or appropriate in the public
interest, for the protection of investors,
and to maintain fair and orderly
markets, and section 6(b)(5) of the Act,7

which directs that the rules of a national
securities exchange be designed to
facilitate transactions in securities and
to protect investors and the public
interest.

The Comission finds good cause for
approving the proposed rule change
prior to the thirtieth day after the date of
publication of notice of filing therefore
so that the Exchange may impose
increased capital requirements on
specialists by the previously announced
July 1 deadline to help ensure greater
specialist liquidity and thus greater
capacity to cope with market volatility.
Moreover, the Commission did not
receive any comments on the proposed
rule change.

It Is Therefore Ordered, pursuant to
section 19(b)(2) of the Act, that the
proposed rule change be, and hereby is,
approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.8

Dated: June 28, 1989.
Jonathan G. Katz,
Secretary.
[FR Doc. 89-15881 Filed 7-5-89; 8:45 am]
BILLING CODE 8010-01-M

[Release No. 34-26973; File No. SR-PSE-
89-17]

Proposed Rule Change by The Pacific
Stock Exchange Incorporated Relating
to the Provisions Governing the
Facilitation of Non-broker/Dealer
Option and Stock/Option Orders, and
the Solicitation of Such Facilitation
Orders

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, 15

requirements. Telephone conversation between
David P. Semak, Vice President, PSE, and Robert
Sevigny, Attorney, Division of Market Regulation,
on June 22. 1989.

15 U.S.C. 78k(b) (1982).

15 U.S.C. 78ftb)(5j (1982).
'17 CFR 200.30-3(al(12) (198).
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U.S.C. 78s(b)(1), notice is hereby given
that on June 8, 1989, the Pacific Stock
Exchange Incorporated ("PSE" or the
"Exchange") filed with the Securities
and Exchange Commission the proposed
rule change as described in Items I, II
and II below, which Items have been
prepared by the self-regulatory
organization. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The Pacific Stock Exchange
Incorporated ("PSE" or the "Exchange"),
proposes to amend Rule VI, sections
57(i) and 63, to expand the provisions
governing facilitation to allow for the
crossing of a public order with a
facilitation order from a source other
than the proprietary account of the
executing member organization. The
proposed amendment would
additionally provide for the solicitation
of a facilitation order, in the event the
response of the trading crowd has been
insufficient to fill a public customer
order Wrackets indicate language to be
deleted, italics indicates new language.)

Rule VI, Section 57 Certain Types of
Orders Defined

Sec. 57 (a)-(h) No change.
(i) Facilitation Order. A facilitation

order is an order [for the proprietary
account of a member organization]
which is only to be executed m whole or
in part in a cross transaction with an
order for a public customer of [the] a
member organization and whch is
clearly designated as a facilitation
order.

(j) No change.

Rule VI, Section 63 "Crossing" Orders

Sec. 63.

Non-Facilitation (Regular Way) Crosses

(a) No change.

Facilitation Crosses

(b) A Floor Broker who holds an order
for a public customer of a member
organization and a facilitation order
may cross such orders provided that he
proceeds in the following manner.

(1) The option order tickets of both the
[member organization] facilitation order
and the public customer ordersubject to
facilitation must display all of the terms
of [the public customer order] such
orders, including any contingency
involving, and all related transactions
in, either options or underlying or
related securities.

(2) The Floor Broker shall disclose all
securities which are components of the
[public customer order] order subject to
facilitation and then shall request bids
and offers for the execution of all
components of the order, making all
persons in the trading crowd, including
the Order Book Official, aware of his
request for a market.

(3) After providing an adequate
opportunity for such bids and offers to
be made, the Floor Broker must, on
behalf of the public customer whose
order is subject to facilitation, either bid
above the highest bid in the market or
offer below the lowest offer in the
market, identify the order as being
subject to facilitation, and disclose all
terms and conditions of [the public
customer] such order. After all other
markel participants are given an
opportunity to accept the bid or offer
made on behalf of the public customer
whose order is subject to facilitation,
the Floor'Broker may cross all or any
remaining part of [the public customer]
such order and the facilitation order at
[the public] such customer's bid or offer
by announcing in public outcry that he is
crossing and by stating the quantity and
price(s). Once such bid or offer has been
made, the [public customer] order
subject to facilitation has precedence
over any other bid or offer in the crowd.
at the same price, to trade immediately
with the facilitation order. The order
subject to facilitation may not be
blocked by revised bids or offers;
however, the bid or offer of the order
subject to facilitation may be accepted
or improved by members in the trading
crowd or orders represented in the
trading crowd.

Crossing of Solicited Orders

(c) A Floor Broker who holds an order
for a public customer of a member
organization may solicit an opposing
side for such order. The solicited order
shall be entitled to priority of execution
on the original order amount of the
order which prompted the solicitation,
provided the following criteria are met.

(1) The initial order shall be first
represented in the trading crowd by
public outcry, at which time the size
and all components of the order shall be
disclosed. This order must remain
active in the trading crowd during the
entire solicitation process.

(2) The prevailing bid/ask quotation
on the underlying security must remain
unchanged between the time the initial
order is first represented in the trading
crowd pursuant to paragraph (1) above
and the consummation of the subject
transaction.

(3) Both the order prompting the
solicitation and the solicited order shall

be represented by a member affiliated
with the member organization that had
initially represented the order
prompting the solicitation pursuant to
paragraph (1) above.

(4) "Solicited" shall be written in the
"Optional Data" area on the order ticket
of the solicited order. If the solicited
order is for a market maker account, the
order ticket shall be personally
initialled by the solicited market maker,
who must have in his possession a copy
of such order ticket at all tnes such
order is active.

Commentary:
.01 and .02 No change.
.03 Spread, straddle, combination or

stock/option orders may be crossed,
provided that the Floor Broker holding
such orders proceeds in the manner
described m paragraphs (a), [or] (b) or
(c) above, as appropriate.
Representation and acceptance of these
orders, as well as stock/option orders,
may be made on the basis of either the
net debit/credit of the order or the
prices for each component separately.
Members may not prevent a spread,
straddle, combination or stock/option
cross from being completed by giving a
competing bid or offer for one
component of such order.

.04 No change.

.05 Market Makers ore under an
affirmative obligation to indicate their
market and size so that the Floor Broker
may establish the current market. A
Floor Broker, in all cases; must allow
members in the trading crowd a
reasonable period of time for response
to his request for a market and the bids
or offers made prior to consummating
the cross transaction. An attempt to
execute the cross transaction in an
uninterrupted sequence is a violation of
this Section and Section 47

[.06 Market Makers are under an
affirmative obligation to indicate their
market and size so that the Floor Broker
may establish the current market.]

[.07] .06 The Options Floor Trading
Committee has determined that
deliberate misrepresentation of an order
will subject a member to disciplinary
action.

I. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change.
The text of these statements may be
examined at the places specified in Item
IV below. The self-regulatory
organization has prepared summaries,
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set forth in Sections (A), (B) and (C)
below, of the most significant aspects of
such statements.
(A) Self-Regulatory Organization s
Statement of the Purpose of and
Statutory Basis for the Proposed Rule
Change

The purpose of the proposed rule
change is to enable member
organizations to facilitate large
customer block orders by crossing them
with orders for accounts other than a
firm proprietary account. Exchange Rule
VI, Section 63(b), presently provides for
the crossing of a public customer order
with a "facilitation order" which is
defined in Rule VI, Section 57(i), to
include only orders for a member
organization's proprietary account. The
proposed amendments to Rule VI,
Sections 57(i) and 63(b), would expand
the provisions governing facilitation to
allow for the crossing of a public
customer order with a facilitation order
from another source.

The procedures for accomplishing a
facilitation cross would remain
unchanged. Language has been added
which serves to clarify that the order
subject to facilitation may not be
blocked by revised bids or offers, but
that the bid or offer of the order subject
to facilitation may be accepted or
improved upon at any time. The
customer entering the facilitation order
would be informed by the executing
member organization that his order
would be executed as a facilitation
order, and would be thus subject to the
limitations and procedures imposed
under PSE rules on such orders.

The proposed rule change will benefit
public customers by expanding the
number of potential facilitators, thus
enabling public customers to receive
executions on orders which may not
have been otherwise executable.

The proposed Rule VI, section 63(c),
sets forth provisions for the solicitation
of buying or selling interest for the
opposite side of a public customer order,
in the event the response of the trading
crowd has been insufficient to fill the
order. Provided certain criteria are met,
the solicited order would be entitled to
priority of execution with the order
prompting the solicitation. The criteria
have been developed to ensure that
members present in the trading crowd
are provided ample opportunity to
consider an order and respond with
their market, prior to the effectuation of
a cross transaction with a solicited
order. To ensure this, and additionally,
that members present in the trading
crowd are afforded the opportunity to
participate on the same terms as any
solicited party, the order must remain

active in the trading crowd throughout
the solicitation process, and the size and
all components of the order must be
disclosed at the time the order is
initially announced at the trading post.
The solicited order, upon its
announcement as such at the trading
post, would then be entitled to priority
of execution, to be crossed with the
initial order, in an amount of contracts
not exceeding that initially disclosed to
the crowd, provided the prevailing bid/
ask quotation on the underlying security
has not changed from the time the initial
order was first represented at the
trading post. So as to prevent the
appearance of a prearranged or directed
trade, the solicited order, to be
guaranteed priority of execution, must
be executed as a cross transaction by a
member affiliated with the member
organization that had initially
represented the order prompting the
solicitation. A member appearing
personally in response to having been
solicited would not be entitled to
priority of esecution.

The proposed Rule VI, section 63(c),
has been designed to allow for
enhanced depth and liquidity provided
by the practice of solicitation outside
the trading crowd, without detracting
from or compromising the auction
marketplace. Members present in the
trading crowd would be afforded an
opportunity to participate in
transactions on equal terms with a
solicited party, which would provide for
more competitive markets and
executions at the best available price.

The proposed rule change, is
consistent with Section 6(b) of the 1934
Act in general and furthers the objective
of Section 6(b)(5) in particular in that it
is designed to promote just and
equitable principles of trade and to
protect the investing public.

(B) Self-Regulatory Organization's
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change imposes a
burden on competition.

(C) Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received from
Members, Participants or Others

Written comments on the proposed
rule change were neither solicited nor
received.
III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Withn 35 days of the date of the
publication of this notice in the Federal
Register or within such longer period: (i)
As the Commission may designate up to

90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding; or
(ii) as to which the self-regulatory
organization consents, the Commission
will:

(A) By order approve such proposed
rule change; or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW
Washington, DC 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all written-
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street, NW Washington, DC.
Copies of such filing will also be
available for inspection and copying at
the principal office of the above-
mentioned, self-regulatory organization.
All submissions should refer to the file
number in the caption above and should
be submitted by July 27 1989.

For the Commission by the Division of
Market Regulation, pursuant to delegated
authority.
Jonathan G. Katz,
Secretary.
June 26, 1989.

[FR Doc. 89-15882 Filed 7-5-89; 8:45 am]
BILLING CODE 8010-01-M

[Release No. IC-17032; File No. 812-73361

Canada Life Insurance Co. of America;
Application for Exemption under the
Investment Company Act of 1940

Date: June 27 1989.
AGENCY: Securities and Exchange
Commission ("Commission").
ACTION: Notice of application for
exemption under the Investment
Company Act of 1940 ("1940 Act").

Applicants: Canada Life Insurance
Company of America ("Canada Life"),
Canada Life Insurance Company of
America Variable Annuity Account I
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(the Account"), and Canada Life of
America Financial Services, Inc.
("CLAFS").

Relevant 1940 Act Sections:
Exemption requested under section 6(c)
of the 1940 Act from sections 26(a)(2)
and 27(c)(2) thereof.

Summary of Application: Applicants
seek an order approving the assessment
and deduction of the mortality and
expenses risk charge with respect to
certain flexible premium variable
deferred annuity contracts (the
"Contracts".

Filing Date: The application was filed
on May 31, 1989 and amended on June
16, 1989.

Hearing or Notification of Hearing: If
no hearing is ordered, the application
will be granted. Any interested person
may request a hearing on this
application, or ask to be notified if a
hearing is ordered. Any request must be
received by the Commission by 5:30
p.m., on July 24, 1989. Request a hearing
in writing, giving the nature of your
interest, the reason for the request, and
the issues you contest. Serve the
Applicants with the request, either
personally or by mail, and also send it to
the Secretary of the Commission, along
with proof of service by affidavit, or, for
lawyers, by certificate. Request
notification of the date of a hearing by
writing to the Secretary of the
Commission.
ADDRESSES: Secretary, Securities and
Exchange Commission, 450 Fifth Street,
NW Washington, DC 20549.
Applicants, David A. Hopkins, Esquire,
Canada Life Insurance Company of
America, 6201 Powers Ferry Road, NW
Atlanta, Georgia 30339..Copies to
Stephen E. Roth, Esquire, Sutherland,
Asbill & Brennan, 1275 Pennsylvania
Avenue, NW Washington, DC 20004-
2402.
FOR FURTHER INFORMATION CONTACT:
Jeffrey M. Ulness, Staff Attorney (202)
272-3027 or Clifford E. Kirsch, Acting
Assistant Director (202) 272-2061 (Office
of Insurance Products and Legal
Compliance).

Supplementary Information:
Following is a summary of the
application; the complete application is
available for a fee from either the Public
Reference Branch in-person or the
Commission s commercial copier which
may be contacted at (800) 231-3282 (in
Maryland (301) 258-4300).

Applicant's Representations

1. Canada Life is a stock life insurance
company incorporated under the laws of
Michigan. Canada Life is.a wholly-
owned subsidiary of The Canadian Life
Assurance Company, a Canadian life

insurance company, and is principally
engaged in the sales and reinsurance of
annuity contracts.

2. The Account, a unit investment
trust, filed with the Commission a
registration statement with respect to
the Contracts on Form N-4 under the
1940 Act and the Securities Act of 1933
(the "1933 Act"). The Account will
invest in shares of the Canada Life of
America Series Fund, Inc. (the "Series
Fund"). The Series Fund is a diversified,
open-end management investment
company with a number of series of
portfolios.

3. CLAFS is the principal underwriter
and distributor of the Contracts. CLAFS,
a broker-dealer registered under the
Securities Exchange Act of 1934, is a
member of the National Association of
Securities Dealers, Inc.

4. The Contracts may be purchased on
a non-tax qualified basis or they may be
purchased and used in connection with
retirement plans or individual retirement
accounts that qualify for favorable
federal income tax treatment.

5. Canada Life deducts an
administration charge of $30 per
contract year ($45 if a policy owner has
executed a pre-authorized check
agreement for additional premiums to be
automatically withdrawn monthly from
the contract owner's bank account) from
the contract value at the end of each
contract year prior to the annuity date
(and upon a full surrender on any date
other than a contract anniversary).
Canada Life r..)es not expect or intend to
make a profit from this charge and such
charge is quaranteed not to increase.

6. Canada Life imposes no charge for
the first four transfers in each contract
year, and imposes a $25 charge for the
fifth and each subsequent transfer
request made by the contract owner
during a single contract year.

7 No sales charge will be deducted
from payments under the Contracts
when initially received. However, a
contingent deferred sales charge of 6%
of the amount withdrawn is imposed on
certain full or partial withdrawals of
contract value to cover expenses
relating to the sales of the Contracts,
including commissions to registered
representatives and other promotional
expenses.

8. Canada Life imposes a charge to
compensate it for bearing certain
mortality and expense risks under the
Contracts. The mortality risk borne by
Canada Life arises from its contractual
obligation to make annuity payments
regardless of how long all annuitants or
any individual annuitant may live and
its guarantee to pay a death benefit if
the annuitant dies before the annuity
date. The expense risk assummed by

Canada Life is the risk that Canada
Life s actual administrative costs will
exceed the amounts recovered through
the administration charge.

9. To compensate it for assuming
mortality and expense risks, Canada
Life will deduct from the net assets of
the Account a daily charge in an amount
equal to 1.25% on an annual basis. The
1.25% cumulative charge consists of .40%
attributable to the mortality risk
and.85% attributable to the expense risk.

10. Canada Life submits that it is
entitled and reasonable compensation
for its assumption of mortality and
expense risks. Applicants represent that
the level of the mortality and expense
risk charge imposed is within the range
of industry practice with respect to
comparable annuity products.
Applicants state that this representation
is based upon their analysis of publicly
available information regarding similar
industry product, taking into
consideration such factors as curent
charge levels, the existence of charge
level guarantees, and guaranteed
annuity rates. Applicants represent that
they will maintain at their
administrative offices and make
available to the Commission a
memorandum setting forth in detail the
products analyzed and the methodology,
and results of, Applicants' comparative
survey.

11. The contingent deferred sales
charge may be insufficient to cover all
costs relating to the distribution of the
Contracts. Applicants acknowledge that
if the revenues generated by that charge
are insufficient to cover Canada Life s
actual costs related to the distribution of
the Contracts, and if profit is realized
from the mortality and expense risk
charge, all or portion of such profit may
be viewed as being offset by distribution
expenses not reimbursed by the sales
charge.

12. Notwithstanding the foregoing,
Applicants have concluded that there is
a reasonable likelihood that the
proposed distribution financing
arrangements will benefit the Account
and contract owners. The basis for this
conclusion is set forth in a memorandum
which will be maintained by Canada
Life at its administrative offices. and will
be available to the Commission.

13. Applicants represent that the
Account will invest only in an
underlying mutual fund that undertakes,
in the vent such company adopts any
plan under Rule 12b-1 under the 1940
Act to finance distribution expenses, to
have a board of directors (trustees), a
majority of the members of which are
not interested persons of the company,
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formulate and approve any such plan
under Rule 12b-1.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
Jonathan G. Katz,
Secretary.
[FR Doc. 89-15883 Filed 7-5-89; 8:45 am]
BILUNG CODE 8010-01-M

[ReL. No. IC-17030, File No. 811-33441

LFS Variable Account A; Application
for an Order Under the Investment
Company Act of 1940

June 27 1989.
AGENCY: Securities and Exchange
Commission ("SEC").
ACTION: Notice of Application for an
Order under the Investment Company
Act of 1940 ("the Act").

Applicant: LFS Variable Account A.
Relevant 1940 Act Sections: Order

requested under Section 8(f).
Summary of Application: Applicant

seeks an order declaring that it has
ceased to be an investment company.

Filing Date: The application was filed
on June 8, 1989.

Hearing or Notification of Hearing: If
no hearing is ordered, the application
will be granted. Any interested person
may request a hearing on this
application, or ask to be notified if a
hearing is ordered. Any requests must
be received by the SEC by 5:30 p.m., on
July 24, 1989. Request a hearing in
writing, giving the nature of your
interest, the reasons for the request and
the issues you contest. Serve the
Applicant with the request either
personally or by mail, and also send it to
the Secretary of the SEC, along with
proof of service by affidavit, or, for
lawyers, by certificate. Request
notification of the date of a hearing by
writing to the Secretary of the SEC.
ADDRESSES: Secretary, SEC, 450 5th
Street NW Washington, DC 20549.
Applicant, One Virginia Avenue,
Indianapolis, IN 46204.
FOR FURTHER INFORMATION CONTACT:
Michael V Wible, Staff Attorney, (202)
272-2190 or Clifford E. Kirsch, Acting
Assistant Director, (202) 272-2061
(Division of Investment Management,
Office of Insurance Products and Legal
Compliance).
SUPPLEMENTARY iNFORMATION:
Following is a summary of the
application; the complete application is
available for a fee from either the SEC's
Public Reference Branch in person or the
SEC's commercial copier, (800] 231-3282
(in Maryland (301] 253-4300).

Applicant's Representations

1. The Applicant was organized as a
separate account of the Jefferson
National Life Insurance Company
(formerly the Lomas Financial Security
Insurance Company) pursuant to the
insurance laws of Indiana on November
10, 1981. The Applicant is registered
under the Investment Company Act of
1940 as an open-end, non-diversified
management investment company
(Registration No. 811-3344). On
November 25, 1981, the Applicant filed a
Registration Statement (File No. 2-
75139) on Form N-1 under the Securities
Act of 1933 for an indefinite amount of
Individual Variable Annuity Contracts
(the "Contracts"). The Rjgistration
Statement became effective on February
1, 1983 and the Contracts were offered
until December 31, 1985 when sales
were suspended. Only four Contracts
had been sold and they have all been
completely surrendered (redeemed).
There are no Contracts outstanding.

2. The Applicant has effected winding
up of its affairs in connection with its
liquidation. All of its assets have been
distributed, and as such, the Applicant
has no liabilities.

3. The Applicant has not within the
last 18 months transferred any of its
assets to a separate trust, and is not a
party to any litigation or administrative
proceeding. The Applicant is not now
engaged, nor does it propose to engage,
in any business activities.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority
Jonathan G. Katz,
Secretary.
IFR Doc. 89-15884 Filed 7-5-89; 8:45 aml
BILLING CODE 8010-01-M

[Release No. IC-17033; 812-72861

ND Tax-Free Fund, Inc., Application

June 28, 1989.
AGENCY: Securities and Exchange
Commission ("SEC").
ACTION: Notice of Application for
Exemption under the Investment
Company Act of 1940 (the "1940 Act").

Applicant: ND Tax-Free Fund, Inc.
(the "Fund") and ND Capital, Inc.
(collectively the Applicants").

Relevant 1940 Act Sections:
Exemption requested under section 6(c)
from the provisions of sections 2(a)(32),
2(a)(35], 22(c), 22(d) and Rule 22c-1
thereunder.

Summary of Application: Applicants
seek an order permitting the Fund and
any future registered investment
companies for which ND Capital, Inc.

serves as principal underwriter to
impose a contingent deferred sales
charge ("CDSC") on certain
redemptions.

Filing Date: The application was filed
on April 5, 1989, and amended on May
17 1989 and on June 27 1989.

Hearing or Notification of Hearing:
An order granting the application will be
issued unless the SEC orders a hearing.
Interested persons may request a
hearing by writing to the SEC's
Secretary and serving Applicants with a
copy of the request, personally or by
mail. Hearing requests should be
received by the SEC by 5:30 p.m., on July
24, 1989, and should be accompanied by
proof of service on the Applicants, in the
form of an affidavit or, for lawyers, a
certificate of service. Hearing reason for
the request, and the issues contested.
Persons who wish to be notified of a
hearing may request notification by
writing to the SEC's Secretary.
ADDRESSES: Secretary, SEC, 450 5th
Street, NW Washington, DC 20549.
Applicants, 201 South Broadway, Minot,
North Dakota 58701.
FOR FURTHER INFORMATION CONTACT:
Barbara Chretien-Dar, Staff Attorney, at
(202) 272-3022, or Stephanie M. Monaco,
Branch Chief, at (202] 272-3030 (Division
of Investment Management, Office of
Investment Company Regulation).

SUPPLEMENTARY INFORMATION:
Following is a summary of the
application; the complete application is
available for a fee from either the SEC's
Public Reference Branch in person, or
the SEC's commercial copier (800) 231-
3282 (in Maryland (301) 258-4300).

Applicants' Representation

1. The Fund is an open-end, non-
diversified investment company
registered under the 1940 Act. ND
Capital, Inc. serves as the Fund's
principal underwriter.

2. Applicants request an order under
section 6(c) granting exemptions from
the provisions of sections 2(a)(32),
2(a)(35), 22(c), and 22(d) of the 1940 Act
and Rule 22c-1 thereunder in order to
impose a CDSC on certain redemptions
of Fund shares and on redemptions of
certain shares of any future registered
investment companies for which ND
Capital, Inc. serves as principal
underwriter. Applicants also propose to
waive the CDSC for certain defined
classes of purchasers and occasionally
to vary the amount of the CDSC.

3. The amount of the CDSC would
decline over five years, with no change
assessed on shares held more than five
years. The CDSC will be four percent of
net asset value of shares redeemed
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which are held less than two years;
three percent for shares held less than
three years; two percent for shares held
less than four years; and one percent for
shares held less than five years. No
CDSC will be applied to shares that
represent (i) reinvestment of distribution
on Fund shares, or (ii) net appreciation
in the value of shares purchased during
five years preceding the redemption.

4. The CDSC would be waived for
certain classes of purchasers for which
the principal underwriter incurs no
distribution costs. These classes include
directors, officers, and employees of the
Fund, its investment adviser, its
principal underwriter, and ND Holdings,
Inc., certain family members of such
persons; and any trust, pension plan,
profit-sharing plan, or other benefit plan
of such persons or family members.

5. The Fund has adopted a distribution
plan pursuant to Rule 12b-1 under the
1940 Act to compensate ND Capital, Inc.
for payment of initial sales commissions.

6. Applicants believe that the
proposed CDSC arrangements and the
requested exemptions are appropriate
and in the public interest, are consistent
with the protection of investors, and are
consistent with the purposes fairly
intended by the 1940 Act.

Applicants' Conditions

Applicants agree to the following
conditions in connection with the
requested relief:

1. The Fund will comply with Rule
12b-1 in its current form and in such
revised form as the SEC may adopt in
the future.

2. The terms of the proposed CDSC
and any variations therein or waivers
thereof will comply with Rule 6c-10 as it
is currently proposed and as it may be
further revised and adopted.

For the Commission, by the Division of
Investment Management, under delegated
authority.
Jonathan C. Katz,
Secretary.
IFR Doc. 89-15885 Filed 7-5-89; 8:45 am]
BILLING CODE 8010-01-M

[Rel No. IC-17031; 812-71931

PaineWebber Executive Investments
Fund, LP., NCRS Holdings Inc., Notice
of Application

June 27 1989.
AGENCY: Securities and Exchange
Commission ("SEC").
ACTION: Notice of application for
exemption under the Investment
Company Act of 1940 ("1940 Act").

Applicants: PaineWebber Executive
Investments Fund, L.P ("Partnership"]
and NCRS Holdings Inc. ("NCRS").

Relevant 1940 Act Sections: Order
requested under section 17(b) exempting
transaction from the provisions of
section 17(a).

Summary of Application: Applicants
seek an order relating to the sale by the
Partnership and purchase by NCRS of
certain securities. The Partnership and
NCRS are "affiliated persons, as
defined in the 1940 Act.

Filing Date: The application was filed
on December 12, 1988 and amended on
June 26, 1989.

Hearing or Notification of Hearing:
An order granting the application will be
issued unless the Commission orders a
hearing. Interested persons may request
a hearing by writing the SEC's Secretary
and serving Applicants with a copy of
the request, personally or by mail.
Hearing requests should be received by
the SEC by 5:30 p.m. on July 19, 1989,
and should state the nature of the
requester's interest, the reason for the
request, and the issues contested.
Hearing requests also should be
accompanied by proof of service on the
Applicants in the form of affidavits or,
for lawyers, certificates of service.
Requests for notification of a hearing
may be made by writing to the SEC's
Secretary.
ADDRESSES: Secretary, SEC, 450 5th
Street, Washington, DC 20549.
Applicants, PaineWebber Executive
Investments Fund, L.P 1285 Avenue of
the Americas, New York, New York
10019 and NCRS Holdings Inc., 7700
France Avenue South, Minneapolis,
Minnesota 55435.
FOR FURTHER INFORMATION CONTACT:
Staff Attorney Cathey Baker (202) 272-
3033 or Branch Chief Karen L. Skidmore
(202) 272-3023 (Office of Investment
Company Regulation).
SUPPLEMENTARY INFORMATION: The
following is a summary of the
application. The complete application is
available for a fee. One may obtain a
copy by going to the SEC's Public
Reference Branch or by telephoning the
SEC's commercial copier (800) 231-3282
(in Maryland (301) 258-4300).

Applicants Representations: 1. The
Partnership, a Delaware limited
partnership, is registered under the 1940
Act as a non-diversified closed-end
management investment company and is
an "employees' securities company"
within the meaning of section 2(a)(13) of
the 1940 Act. The sole general partner of
the Partnership is PaineWebber
Employee Investments Management Inc.
("General Partner"), a Delaware
corporation and a wholly-owned

subsidiary of Paine Webber Group, Inc.
("PW Group"), a full-service securities
firm. The purpose of the Partnership is
to enable eligible employees of PW
Group and its subsidiaries to pool their
resources and benefit from investment
opportunities which might not otherwise
be available to them individually and
which come to the attention of PW
Group and its subsidiaries. The
Partnership operates in accordance with
an order under sections 6(b) and 6(e) of
the 1940 Act (Investment Company Act
Release No. 15063; April 18, 1986) ("1986
Exemptive Order") granting an
exemption from section 17(d) of the 1940
Act to the extent necessary to permit the
Partnership to make tandem
investments with PW Group and its
subsidiaries, other partnerships whose
general partner is a direct or indirect
subsidiary of PW Group (such
subsidiaries and partnerships, together
with PW Group, "PaineWebber") and
affiliates of PaineWebber.

2. NCRS is a Delaware corporation
organized by Fidelco Capital Group
("Fidelco"), a New Jersey limited
partnership which operates as a private
investment banking firm and investment
vehicle for its general partners. NCRS
was organized in order to effect the
transactions contemplated by the
Agreement described below.

3. National Car is the third largest car
rental agency in the United States. Prior
to September 30, 1988, the common
stock of National Car consisted of two
classes (together, "National Car
Common Stock"), identical in all
respects, except that Class A shares had
voting rights whereas Class B shares did
not. As of September 8, 1988,
PaineWebber Capital Inc. ("PW
Capital"), a Delaware corporation and
wholly-owned subsidiary of PW Group,
owned 48,621 shares of National Car
Common Stock; the Partnership owned
5,775 shares; three limited partnerships
indirectly controlled by PW Group
owned an aggregate number of 27,889
shares; and two indviduals owned an
aggregate number of 1,869 shares.

4. On September 8, 1988, the
Partnership entered into an Agreement
by and among Fidelco, on the one hand,
and PW Group, the Partnership, PW
Capital, the limited partnerships
indirectly controlled by PW Group and
the individual owners of National Car
Common Stock (collectively, "Sellers"),
on the other hand. The Agreement
provided that the Sellers would sell all
of their shares of National Car Common
Stock (a total of 84,154 shares) to
Fedelco or its assignee at a price per
share of $867.89 ("Unadjusted Per Share
Price") on September 30, 1988. Prior to
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that date, Fidelco assigned its rights
under the Agreement to NCRS. On
September 30, 1988, Fidelco contributed
its shares of National Car Common
Stock to NCRS in exchange for 36.5% of
the outstanding voting securities of
NCRS and certain notes of NCRS. All of
the Sellers except the Partnership sold
their shares of National Car Common
Stock to NCRS at the Unadjusted Per
Share Price.

5. An issue was raised as to whether
the Partnership might be prohibited by
section 17(a) of the 1940 Act, in the
absence of an exemptive order of the
Commission, from transferring its shares
of National Car Common Stock to NCRS
as contemplated by the Agreement. On
September 30, 1988, National Car was
an "affiliated person" of the Partnership
within the meaning of section 17(a) and
2(a)(3)(C) of the 1940 Act, as PW Group
indirectly owned all of the outstanding
voting securities of the General Partner
(which controls the Partnership) and
was also presumed to control National
Car under section 2(a)(9) of the 1940 Act
by virtue of its indirect ownership of
more than 25% of the outstanding voting
securities of National Car. National Car
was also an affiliated person of NCRS
by virtue of Fidelco's ownership of more
than 25% of the outstanding National
Car Class A shares and the fact that all
of NCRS' officers and directors were
designees of Fidelco. Following the
distribution on September 30, 1988 of
NCRS voting securities to Fidelco, as
described above, National Car remained
an affiliated person of NCRS. as NCRS
owned more than 25% of the outstanding
voting securities of National Car.

6. Because of the possible statutory
bar, the Partnership and NCRS executed
a Supplement to the Agreement on
September 30, 1988, pursuant to which
the Partnership's 5,775 shares of
National Car Common Stock, along with
the purchase price of $5,012,067 were
placed in escrow. Interest on these
funds is payable to the Partnership if the
requested order is granted and is
otherwise payable to NCRS. Neither
party is obligated to consummate the
transaction if the order is not issued.

7 Following the transactions on
September 30, 1988, the capital stock of
National Car was restructured to create
a single class of common stock ("New
Common Stock"). All shares of National
Car Common Stock were converted into
1,000 shares of New Common Stock. The
5,775 shares of National Car Common
Stock owned by the Partnership were
thus converted into 27.89221771 shares
of New Common Stock, and the price
per share of National Car Common
Stock of $876.89 under the Agreement

was adjusted to a price per share of
New Common Stock of $179,694
("Adjusted Per Share Price"). The
recapitalization did not affect the total
consideration to be received by the
Partnership for the sale of its National
Care shares. The application requests
relief for the proposed sale of the New
Common Stock by the Partnership and
purchase by NCRS ("Proposed
Transaction").

Applicants' Legal Conclusions: 8. The
Applicants submit that the terms of the
Proposed Transaction are fair and
reasonable. PW Capital negotiated the
Unadjusted Per Share Price on behalf of
the Partnership and the other Sellers for
no fee (although each of the Sellers paid,
and the Partnership will pay, if the
requested order is granted, a
proportionate share of legal fees and all
other out-of-pocket expenses incurred
by PW Capital). Prior to entering into
the Agreement, PW Capital explored
various methods of disposing of its
National Car Common Stock, including
public and private placements, but
ultimately determined that the
transaction contemplated by the
Agreement was optimal from the Sellers'
standpoint. PW Capital took into
account appraisals of its National Car
Common Stock prior to concluding that
the Unadjusted Per Share Price
constituted a fair value for the shares.
The Sellers (other than PW Capital)
agreed that the Unadjusted Per Share
Price was a favorable one. The Board of
Directors of the General Partner are
sophisticated and experienced in
valuing securities and in evaluating
transactions generally. The Directors of
the General Partner also acted in
various capacities on behalf of the other
Sellers and considered all information
deemed relevant to the Proposed
Transaction, including the nature of the
investments, the fairness of the
Unadjusted Per Share Price, the
alternative methods of disposing of the
Partnership's National Car Common
Stock and the appraisals of National Car
Common Stock referred to above.
Consistent with its fiduciary duty to the
limited partners of the Partnership, the
General Partner approved the terms of
the Proposed Transaction.

9. The Applicants submit that the
Adjusted Per Share Price and the other
terms of the Proposed Transaction are
not the result of any overreaching by
any interested party. Neither NCRS nor
Fidelco nor any of Fidelco's general
partners had any economic interest in,
voting rights or managerial discretion
with respect to, or continuing business
relationship with, the Partnership or any
of the other Sellers which were directly

or indirectly affiliated with PW Group,
and conversely. Moreover, PW Capital
had every incentive to obtain the highest
possible price for the Partnership's
investment in National Car because PW
Capital was also negotiating on its own
behalf, beause the persons responsible
for negotiating the Unadjusted Per Share
Price were all limited partners of one or
more of the Sellers, and because the
Partnership was originally created in
large part to reward PaineWebber's
most productive employees. The
transaction contemplated by the
Agreement, of which the Proposed
Transaction is a part, was negotiated at
arms length over a period of two months
by sophisticated entities with different
interests and objectives.

10. The Partnership states that the
Proposed Transaction is consistent with
its purposes as an "employees'
securities company" and its stated
policies. It was indicated in the
application granted in the 1980
Exemptive Order, as well as in the
prospectus of the Partnership, that many
investment opportunities would come to
the General Partner's attention through
PW Group or its subsidiaries. It was
expressly anticipated that the
Partnership would make investments in
tandem with PW Group, its subsidiaries,
and limtied partnerships directly or
indirectly controlled by PW Group. In
addition, the 1986 Exemptive Order was
conditioned upon an undertaking that
the Partnership would be permitted to
liquidate its tandem investments at the
same time and on the same terms as its
Paine Webber affiliates. The Partnership
relied upon the 1986 Exemptive Order in
acquirng the National Car Common
Stock and relies upon the order also
with respect to any exemption from
Section 17(d) of the 1940 Act and Rule
17d-1 necessary to carry out the
Proposed Transaction.

Applicant's Conditions: If the
requested order is granted, the
Applicants agree to the following
conditions:

1. The Proposed Transaction will be
consummated in the manner and on the
terms set forth in the application.

2. In connection with the deliberations
and determinations by the Board of
Directors of the General Partner
regarding the Proposed Transaction,
appropriate record-keeping will be
maintained and make available for
inspection by the Commission in
accordance with the 1986 Exemptive
Order and the 1940 Act.
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For the Commission, by the Division of
Investment Management. under delegated
authority.
Jonathan G. Katz,
Secretary.
IFR Doc. 89-15886 Filed 7-5-89; 8:45 am]
BILUNG CODE 8010-o1-M

[Release No. IC-17034; 812-7041]

Premier Acceptance Corporation and
Piper Jaffray Inc., Application

June 28, 1989.
AGENCY: Securities and Exchange
Commission ("SEC").
ACTION: Notice of application for
exemption under the Investment
Company Act of 1940 (the Act").

Applicant: Premier Acceptance
Corporation and Piper Jaffray
Incorporated, one or more direct wholly-
owned limited purpose finance
subsidiaries of Piper Jaffray
Incorporated and one or more trusts that
may be established for which a Finance
Subsidiary is the depositor (the
Applicants").
Relevant 1940 Act Sections:

Exemption requested under section 6(c)
from all provisions of the Act.

Summary of Application: Applicants
seek an order exempting certain limited
purpose finance subsidiaries and certain
trusts that may be established by it from
all provisions of the Act to permit such
entities to issue collateralized mortgage
obligations and to sell residual interests
in any excess cash flow on such
obligations.

File Date: The application was filed
on June 1, 1988 and amended on
September 23, 1988, and March 29, 1989.
A third clarifying amendment will be
filed during the notice period.

Hearing or Notification of Hearing:
An order granting the application will be
issued unless the SEC orders a hearing.
Interested persons may request a
hearing by writing to the SEC's
Secretary and serving Applicants with a
copy of the request, personally or by
mail. Hearing requests should be
received by the SEC by 5:30 p.m. on July
19, 1989, and should be accompanied by
proof of service on the Applicants, in the
form of an affidavit or, for lawyers, a
certificate of service. Hearing requests
should state the nature of the writer s
interest, the reason for the request and
the issues contested. Persons who wish
to be notified of a hearing may request
notification by writing to the SEC's
Secretary.
ADDRESSES: Secretary, SEC, 450 5th
Street, NW Washington, DC 20549.
Applicant: Piper Jaffray Tower, 222

South Ninth Street, Minneapolis, MN
55402, Attention: Michael P Jansen.
FOR FURTHER INFORMATION CONTACT:
Cecilia C. Kalish, Staff Attorney (202)
272-3035 or Karen L. Skidmore, Branch
Chief (202) 272-3023 (Office of
Investment Company Regulation).
SUPPLEMENTARY INFORMATION:
Following is a summary of the
application; the complete application is
available for a fee from either the SEC's
Public Reference Branch in person, or
the SEC's commercial copier (800) 231-
3282 (in Maryland (301) 258-4300).

Applicant's Representations

1. Premier Acceptance Corporation, a
Delaware corporation ("PAC") is a
direct, wholly owned limited purpose
finance subsidiary of Piper Jaffray
Incorporated ("PJI"). PAC, together with
other direct wholly-owned limited
purpose finance subsidiaries of PJI, is
referred to herein as a "Finance
Subsidiary" Each Finance Subsidiary
intends to engage in certain limited
activities, including directly issuing one
or more series (each, a "Series") of
collateralized mortgage obligations (the
"Bonds") and establishing trusts (the
"Issuer.Trusts") which will issue Bonds
and sell the beneficial interests therein.
Each Issuer Trust will be established
under a separate trust agreement (the
"Trust Agreement") between a Finance
Subsidiary, acting as a depositor, and a
bank or trust company acting as an
independent trustee for the holders of
the beneficial interests of the Issuer
Trusts ("Owner Trustee"). Collectively,
the Finance Subsidiaries and any Issuer
Trusts formed by a Finance Subsidiary
to issue a Series are referred to as an
"Issuing Affiliate"

2. An Issuing Affiliate will issue one
or more Series of Bonds under the terms
of a trust indenture (the "Indenture")
between the Issuing Affiliate (the Owner
Trustee in the case of an Issuer Trust)
and an independent trustee (the "Bond
Trustee"). The Indenture will be
qualified under the Trust Indenture Act
of 1939 unless an appropriate exemption
is available.

3. Pursuant to each such Trust
Agreement, the Finance Subsidiary will
deposit cash with each Issuer Trust in
return for Residual Interests (as defined
in paragraph 9) and will instruct the
Owner Trustee to purchase such
deposited Mortgage Certificates from an
Issuing Affiliate, an affiliate of an
Issuing Affiliate or from third parties, or
a combination thereof, on behalf of the
Issuer Trust, with the proceeds of the
issuance of the Bonds. Under each Trust
Agreement, the Owner Trustee will be
obligated to collect all amounts released

from the lien of the Indenture by the
Bond Trustee for the Bonds to pay all
expenses of the Issuer Trust, including
its own fees, and to remit the balance to
the owners of the Residual Interests on
a pro rata basis. Each Trust Agreement
will also contemplate that the Owner
Trustee may enter into a consulting
agreement whereby a third party, which
may be the Issuing Affiliate or an
affiliate of the Issuing Affiliate, may
provide certain management services in
connection with the issuance of the
Bonds.

4. An Issuing Affiliate will invest
primarily in "fully modified pass-
through" certificates (the "GNMA
Certificates") guaranteed by the
Government National Mortgage
Association ("GNMA"), Guaranteed
Mortgage Pass-Through Securities (the
"FNMA Certificates") issued and
guaranteed by the Federal National
Mortgage Association ("FNMA"), and
Mortgage Participation Certificates (the
"FHLMC Certificates") issued and
guaranteed by the Federal Home Loan
Mortgage Corporation ("FHLMC") (the
"Mortgage Certificates") which will be
used to collateralize the Bonds. Each
Series of Bonds may also be secured by
one or more accounts and funds
established in the name of the Bond
Trustee including (1) an account into
which will be deposited the remittances
with respect to the Mortgage
Certificates, together with reinvestment
earnings thereon, available for the
payment of the principal of and interest
on the Bonds on the next payment date
(the "Collateral Proceeds Account"); (2)
one or more funds in which the Issuing
Affiliate will deposit cash, certificates of
deposit or letters of credit in an amount
set forth in the Indenture which may be
used to make required payments of
interest on the Bonds to the extent funds
in the Collateral Proceeds Account are
not otherwise available (the "Reserve
Fund"); and/or (3) such other funds and
accounts as may be specified in the
Indenture relating to a series of Bonds.

5. Each Issuing Affiliate will hold no
substantial assets other than the
Mortgage Certificates, the accounts and
funds established under the Indenture
and the eligible investments (the
"Eligible Investments") in which such
accounts and funds are temporarily
invested. The Eligible Investments
include (1) certain obligations of the
United States or certain agencies
thereof, provided such obligations are
backed by the full faith and credit of the
United States, (2) federal funds,
certificates of deposit, demand and time
deposits or bankers acceptances issued
or sold by eligible depository
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institutions or trust companies, (3)
certain repurchase agreements with
respect to United States government
securities, (4) interest-bearing securities
or securities sold at a discount issued by
eligible corporations, (5) commercial
paper having the rating or ratings
specified in the relevant Series
supplement from each rating agency
rating the Bonds, (6) a guaranteed
investment contract issued by an
insurance company or other corporation
or entity acceptable to each rating
agency rating the Bonds of such Series,
(7) any other money market or demand
deposit obligation, security or
investment acceptable to the rating
agency that rated the Bonds as
collateral for securities having ratings
equivalent to the respective ratings of
the Bonds and (8) any shares of any
investment company registered as such
under the Act and which are rated
AAAm" by Standard & Poor's

Corporation. Investments in Eligible
Investments described in clauses (7) and
(8) above will comply with the
limitations contained in section 12(d)(1)
of the Act. An Issuing Affiliate may not
purchase or otherwise deal in property
other than Mortgage Certificates and
Eligible Certificates. The Mortgage
Certificates, the accounts and funds
established in the name of the Bond
Trustee and the Eligible Investments in
which such accounts and funds are
temporarily invested are referred to
collectively as the "Collateral"

6. The Mortgage Certificates will be
assigned to the Bond Trustee and will be
subject to the lien of the related
Indenture. The Mortgage Certificates
securing each series of Bonds will have
a collateral value determined under the
related Indenture, at the time of
issuance and following each payment
date, equal to or greater than the
outstanding principal balance of the
Bonds. Distributions of principal and
interest received on the Mortgage
Certificates securing each Series of
Bonds and any applicable Reserve
Funds, plus reinvestment income
thereon, will be sufficient to pay all
interest on the Bonds and to retire each
class of Bonds by its stated maturity.

7 Each Series of Bonds will consist of
one or more classes of any of the
following types of Bonds: "Current
Interest Bonds, Accretion Bonds, and
"Variable Rate Bonds. Each class of
Bonds will bear a separate interest rate.
Each class of Bonds will have a stated
maturity date as indicated in a
prospectus supplement for such Bonds.
Interest is paid or accrued on each class
on the basis of its adjusted principal
amount. A Current Interest Bond is one

on which all interest due is paid
periodically throughout the life of the
Bonds. An Accretion Bond is one on
which interest is not paid currently, but
instead is accrued and added to the
principal amount of the Bonds and is not
due or payable until the first payment
date specified for such Bond. A Variable
Rate Bond is one on which the interest
rate adjusts periodically according to a
fixed index set forth in a prospectus
supplement with respect to such Bonds.
Each class of Variable Rate Bonds will
have a set maximum interest rate (an
interest rate cap) and may or may not
have a minimum interest rate (an
interest rate floor).

8. Certain Series of Bonds may
provide for optional and mandatory
redemption on terms specified for each
series. However, the Bondholders are
not entitled to have their Bonds
redeemed in full, whether absolutely or
only out of surplus. Further, redemptions
are effectuated only to the extent that
funds are available and the amount of
Bonds redeemed may be limited.

9. In addition to the issue and sale of
the Bonds, an Issuring Affiliate may sell
the residual interests in the right to
receive any excess cash flows not
required to pay principal of and interest
on the Bonds. The applicable Finance
Subsidiary will initially own all such
excess cash flows. The sale of the right
to receive such excess cash flows may
be accomplished through the sale of
Residual Bonds or Residual Interest
Certificates (collectively, "Residual
Interests"). An Indenture of a Series of
Bonds may provide for the issuance of a
class of Bonds of such series which,
according to the terms of such class,
entitle the holder to a pro rata share of
the excess cash flows, after payment of
principal and interest then due on all
other classes of Bonds of such Series
and provisions for certain reserves (the
"Residual Bonds"). Residual Interests
will be issued as Residual Bonds only
where an election is made to treat an
Issuing Affiliate or the Collateral
securing a Series of Bonds as a real
estate mortgage investment conduit (a
"REMIC") under federal income tax law.
Residual Bonds will constitute the
residual interest in a REMIC. Residual
Bonds may be issued with or without a
stated principal amount. If Residual
Bonds are issued with a stated principal
amount, repayment of such principal
shall be due only following the return of
principal of and interest on all other
classes of Bonds of such Series. The sale
of the right to receive excess cash flows
may also be accomplished outside of the
Indenture, in the case of a Series of
Bonds issued by an Issuer Trust, through

the sale of the beneficial ownership
interests in the Issuer Trust (the
"Residual Interest Certificates"). Each
Issuing Affiliate will issue only Bonds,
Residual Interests and in the case of
Finance Subsidiaries, common and
preferred stock, all of which will be
owned directly by PJI.

10. The sale of the Residual Interests
will not alter the payment of cash flows
under the Indenture including the
amounts to be deposited in the
Collateral Proceeds Account or any
Reserve Fund created pursuant to the
Indenture to support payments of
principal and interest on the Bonds. The
interests of the Bondholders will not be
compromised or impaired by the ability
of the Issuing Affiliate to sell Residual
Interests, and there will not be a conflict
of interest between the Bondholders and
the holders of the Residual Interests for
several reasons: (a) The Collateral
which initially will be pledged to secure
the Bonds issued by the Issuing Affiliate
will not be speculative in nature
because it will consist primarily of
GNMA Certificates, FNMA Certificates
or FHLMC Certificates, which Mortgage
Certificates are guaranteed as to timely
payment of interest and timely or
ultimate payment of principal by each
respective agency; (b) the Bonds will
only be issued provided an independent
nationally recognized statistical rating
agency has rated such Bonds in one of
the two highest rating categories, which
by definition means that the capacity of
the Issuing Affiliate to repay principal
and interest on the Bonds is extremely
strong; (c) the Indenture under which the
Bonds will be issued subjects the
Collateral pledged to secure the Bonds,
all income distributions thereon and all
proceeds from a conversion, voluntary
or involuntary, of any such Collateral to
a first priority perfected security interest
in the name of the Bond Trustee on
behalf of the Bondholders; and (d) the
owners of the Residual Interests will be
entitled to receive current distributions
representing the residual payments on
the Collateral from each Series in
accordance with the terms of sale of
such interests (with respect to an Issuer
Trust, the applicable Trust Agreement),
which distributions are analogous to
dividends payable to a shareholder of a
corporate issuer of collateralized
mortgage obligations. Furthermore,
unless an Issuer Trust elects to be
treated as a "real estate mortgage
investment conduit" under the Internal
Revenue Code of 1986, the Residual
Interest owners will be liable for the
expenses, taxes and other liabilities of
the Issuer Trust (other than the principal
and interest on the Bonds) to the extent
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not previously paid from the trust estate.
The choice of the form of issuer for the
collateralized mortgage obligations and
the identity of the owners of the
benefical interests in such issuer,
however, will not alter in any way the
residual payments made to the holders
of such collateralized mortgage
obligations, which are payments
governed by an Indenture which will
meet the requirements of the Trust
Indenture Act of 1939.

11. Except for the limited right of the
Finance Subsidiary to substitute
Mortgage Certificates,i it will not
otherwise be possible for the owners of
the Residual Interests to alter the
Mortgage Certificates initially pledged
to secure a Series of Bonds, and in no
event will any right to substitute
Mortgage Certificates result in a
diminution in the value or quality of
such Mortgage Certificates. Although it
is possible under the limited right of
substitution that any Mortgage
Certificates substituted for Mortgage
Certificates initially pledged to secure a
Series of Bonds may have a different
prepayment experience than the original
Mortgage Certificates, the interests of
the Bondholders will not be impaired
because: (a) The prepayment experience
of any Mortgage Certificates will be
determined by market conditions
beyond the control of the owners of the
Residual Interests, which market
conditions are likely to affect all
Mortgage Certificates of similar
payment terms and maturities in a
similar fashion; (b) the interests of the
holders of the Residual Interests are not
likely to be greatly different from those
of the Bondholders with respect to
Mortgage Certificates prepayment
experience; and (c) to the extent that it
may be possible for the owners of the
Residual Interests to cause the
substitution of Mortgage Certificates
which has a different prepayment
experience than the original Mortgage
Certificates, this situation is no different
for the Bondholders than the traditional
collateraliazed mortgage obligation
structure where bonds are issued by an
entity that is a wholly owned
subsidiary. With respect to any Issuer
Trust for which a limited right to
substitution exists, due to the fact that

A Finance Subsidiary will have very limited
rights to substitute new Mortgage Certificates for
the Mortgage Certificates initially pledged to secure

Series of Bonds. Substitution will occur
infrequently and will be subject to the restrictions
as to type. terms and collateral value specified in
the Indenture and the express conditions stated
below. Any such substitutions would be made only
if the Bonds would continue to be rated in the rating
category in which they were originally rated by the
rating agency or agencies rating such Series of
Bonds.

there usually will be more than one
owner of the Issuer Trust, it appears less
likely that the owners will be able to
agree on any desired substitution of
Mortgage Certificates than if there were
a single owner that could unilaterally
decide on the timing and execution of
the substitution.

12. The aggregate interests of the
owners of the Residual Interests in the
Collateral and the expected returns
earned by such owners will be far less
than the payments made to
Bondholders. A Finance Subsidiary will
not pledge as security for any Series,
Mortgage Certificates with a collateral
value which exceeds 110% of the
aggregate principal amount of the
related bonds.

13. Neither the Finance Subsidiary,
the holders of the Residual Interests, the
Owner Trustee, if any, nor tife Bond
Trustee will be able to impair the
security afforded by the Mortgage
Certificates of the holders of the Bonds.
That is, without the consent of each
Bondholder to be affected, neither the
Finance Subsidiary, the holders of the
Residual Interests, the Owner Trustee, if
any, nor the Bond Trustee will be able
to: (1) Change the stated maturity on any
Bonds; (2) reduce the principal amount
or the rate of interest on any Bonds; (3)
change the priority of payment on any
class of any Series of Bonds; (4) impair
or adversely affect the Mortgage
Certificates securing a Series of Bonds;
(5) permit the creation of a lien ranking
prior to or on a parity with the lien of
the related Indenture with respect to the
Mortgage Certificates; or (6) otherwise
deprive the Bondholders of the security
afforded by the lien of the related
Indenture.

Applicants' Legal Conclusions
The requested order is necessary and

appropraite in the public interest
because: (a) The Applicant and the
Issuing Affiliates should not be deemed
to be entities to which the provisions of
the Act were intended to be applied; (b)
the activities of the Applicant and the
Issuing Affiliates are intended to serve a
recognized and critical public need; (c)
granting of the requested order will be
consistent with the protection of
investors because they will be protected
during the offering and sale of the Bonds
by the registration or exemption
provisions of the 1933 Act and thereafter
by the Bond Trustee representing their
interests under the Indenture; and (d)
the Residual Interests, if any, in an
Issuing Affiliate may be offered and
only to a limited number of
sophisticated investors through private
placements.

Applicant's Conditions

Applicant agrees that if an order is
granted it will be expressly conditioned
upon the following:

1. Each Series of Bonds will be
registered under the 1933 Act, unless
offered in a transaction exempt from
registration pursuant to section 4(2) of
the 1933 Act.

2. The Bonds will be "mortgage-
related securities" within the meaning of
section 3(a)(41) of the Securities
Exchange Act of 1934, as amended. The
Collateral directly securing the Bonds
will be limited to GNMA Certificates,
FNMA Certificates and FHLMC
Certificates.

3. If new Mortgage Certificates are
substituted for original Mortgage
Certificates, the substitute Mortgage
Certificates will: (i) Be of equal or better
quality than the Mortgage Certificates
replaced; (ii) have similar payment
terms and cash flow as the Mortgage
Certificates replaced; (iii) be insured or
guaranteed to the same extent as the
Mortgage Certificates replaced; and (iv)
meet the conditions set forth in
paragraphs (2) and (4). In addition, new
Mortgage Certificates may not be
substituted for more than 40% of the
aggregate face amount of the Mortgage
Certificates initially pledged as
Certificates. In no event may any new
Mortgage Certificates be substituted for
any substitute Mortgage Certificates.

4. All Mortgage Certificates, funds,
accounts or other collateral securing a
Series of Bonds ("Collateral") will be
held by a Bond Trustee, or on behalf of a
Bond Trustee by an independent
custodian. Neither the Owner Trustee,
the Bond Trustee or the custodian will
be an affiliate (as the term "affiliate is
defined in Rule 405 under the 1933 Act,
17 CFR 230.405] of the Applicant or of an
Issuing Affiliate. The Bond Trustee will
be provided with a first priority
perfected security interest in and to all
Collateral.

5. Each Series of Bonds will be rated
in one of the two highest bond rating
categories by at least one nationally
recognized statistical rating agency that
is not affiliated with the Issuing
Affili Ite. The Bonds will not be"redeemable securities" within the
meaning of section 2(a)(32) of the Act.

6. No less often than annually, an
independent public accountant will
audit the books and records of the
Issuing Affiliate, and in addition, will
report on whether the anticipated
payments of principal and interest on
the Collateral continue to be adequate
to pay the principal and interest on the
Bonds in accordance with their terms.

I 9.Aq,17
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Upon completion, copies of the auditor's
reports will be provided to the Bond
Trustee.

7 Each Class of Variable Rate Bonds
will have a set maximum interest rate
(an interest rate cap).

8. At the time of the deposit of the
Collateral with the Bond Trustee, as
well as during the life of the Bonds, the
scheduled payments of principal and
interest to be received by the Bond
Trustee on all Collateral pledged to
secure the Bonds, plus reinvestment
income thereon, and funds, if any
pledged to secure the Bonds (as
described in the Application for the
Order) will be sufficient to make all
payments of principal and interest on
the Bonds then outstanding, assuming
the maximum interest rate on each class
of Variable Rate Bonds. Such Collateral
will be paid down as the mortgages
underlying the Mortgage Certificates are
repaid, but will not be released from the
lien of the Indenture prior to the
payment of the Bonds.

9. The election by an Issuing Affiliate
to treat the arrangements by which the
Bonds are issued as a REMIC will have
no effect on the level of the expenses
that would be incurred by the Issuing
Affiliate. If an Issuing Affiliate elects to
be treated as a REMIC it will provide for
the payment of administrative fees and
expenses as set forth in the Application.
Each Issuing Affiliate will insure that
the anticipated level of fees and
expenses will be more than adequately
provided for regardless of the method
selected by such Issuing Affiliate to
provide the payment of such fees and
expenses.

10. Any Residual Interests may be
offered and sold only to: (i) Institutions
which are "accredited investors" as
defined in Rule 501(a) under the 1933
Act or, (ii) certain non-institutional
"accredited investors" as defined in
Rule 501(a) under the 1933 Act. All
investors will have sufficient knowledge
and experience in financial and
business matters as to be capable to
evaluate the risks of purchasing
Residual Interests and understand the
volatility of interest rate fluctuations as
they affect the value of mortgages,
mortgage-related securities and residual
interests therein. Eligible institutions
will be limited to mortgage lenders,
thrift institutions, commercial and
investment banks, savings and loan
associations, pension funds, employee
benefit plans, insurance companies, real
estate investment trusts and other
institutional investors as described
above which customarily engage in the
purchase of mortgages and mortgage-
related securities. Non-institutional
accredited investors will purchase at

least $200,000 of such Residual Interests
and will have a net worth at the time of
purchase that exceeds $1,000,000
(exclusive of their primary residence).
Further, all non-institutional investors
will have such knowledge and
experience in financial and business
matters, specifically in the field of
mortgage-related securities, as to be
able to evaluate the risk of purchasing
Residual Interests and will have direct,
personal and significant experience in
making investments in mortgage-related
securities and because of such
knowledge and experience, understand
the volatility of interest rate fluctuations
as they affect the value of mortgage-
related securities and residual interests
therein. The subsequent transfer of the
Residual Interests will also be limited to
private placements to such purchasers.
Moreover, each investor will be required
to represent that it or he is purchasing
such Residual Interests for investment
purposes. The Indenture relating to the
Bonds or the Trust Agreement, as
applicable, relating to any Issuer Trust,
will further prohibit the transfer of any
Residual Interests if there would be
more than 100 owners of such Residual
Interests at any time. Notwithstanding
the sale of the Residual Interests, all of
the stock in any Finance Subsidiary will
continue to be owned by PJI. A Finance
Subsidiary will not issue any other
stock, except to PJI. Residual Interests in
a Series will be sold to no more than 35
non-institutional accredited investors.

11. Each sale of a Residual Interest in
a Series will qualify as a transaction not
involving any public offering within the
meaning of section 4(2) of the 1933 Act.

12. Each sale of a Residual Interest in
a Series will require each purchaser
thereof to represent that it is purchasing
for investment not for distribution that it
will hold such Residual Interest in its
own name and not as nominee for
undisclosed investors.

13. If the sale of the Residual Interests
or an equity interest results in the
transfer of control (as the term "control"
is defined in the Rule 405 under the 1933
Act) of an Issuer Trust, the relief
afforded by any Order granted on the
Application would not apply to
subsequent bond offerings by that Issuer
Trust; if the transfer of control is of a
Finance Subsidiary, the relief afforded
by such Order would not apply to
subsequent bond offering by such
Finance Subsidiary or by any Issuer
Trust established by such Finance
Subsidiary.

14. Applicant will secure from each
Finance Subsidiary and Issuer Trust its
consent to comply with all of the
applicable representations and
conditions set forth hereinabove. Each

Finance Subsidiary will adopt a
resolution of its Board of Directors
covenanting compliance with such
representations and conditions. Each
Trust Agreement will contain covenants
requiring such Issuer Trust to comply
with such representations and
conditions.

For the Commission, by the Division of
Investment Management, under delegated
authority.

Jonathan G. Katz,
Secretary.

[FR Doc. 89-15887 Filed 7-5-89; 8:45 am]
BILLING CODE 8010-01-M

[Rel. No. IC-17035; File No. 811-52571

USLIFE Separate Account I

June 28, 1989.
AGENCY: Securities and Exchange
Commission ("SEC").
ACTION: Notice of Application for an
Order under the Investment Company
Act of 1940 ("the 1940 Act").

Applicant: USLIFE Separate Account
I.

Relevant 1940 Act Sections: Order
requested under section 8(f).

Summary of Application: Applicant
seeks an order under Section 8(f) of the
1940 Act declaring that it has ceased to
be an investment company.

Filing Date: The application was filed
on May 24, 1989.

Hearing Date: If no hearing is ordered,
the application will be granted. Any
interested person may request a hearing
on this application, or ask to be notified
if a hearing is ordered. Any requests
must be received by the SEC by 5:30
p.m., on July 24, 1989. Request a hearing
in writing, giving the nature of your
interest, the reason for the request, and
the issues you contest. Serve the
Applicant with the request, either
personally or by mail, and also serve it
to the Secretary of the SEC, along with
proof of service by affidavit, or, for
lawyers, by certificate. Request
notification of the date of a hearing by
writing to the Secretary of the SEC.

ADDRESSES: Secretary, SEC, 450 5th
Street, NW Washington, DC 20549.
Applicant, 125 Maiden Lane, New York,
New York 10038.

FOR FURTHER INFORMATION CONTACT:
Staff Attorney Michael V Wible (202)
272-2190 or Acting Assistant Director
Clifford E. Kirsch, (202) 272-2061
(Division of Investment Management,
Office of Insurance Products and Legal
Compliance).
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SUPPLEMENTARY INFORMATION:

Following is a summary of the
application; the complete application is
available for a fee from either the SEC's
Public Reference Branch in person or the
SEC's commercial copier (800) 231-3282
(in Maryland (301) 258-4300).

Applicant's Representations: 1. The
Applicant has no separate legal
existence under the law of the State of
New York, pursuant to which it was
created in 1987 The Applicant filed a
registration statement on Form N-8A
and N-8B-2 as a unit investment trust
under the 1940 Act, and a registration
statement for flexible premium variable
life insurance policies on Form S-6
under the Securities Act of 1933, which
was never made effective.

2. The Applicant did not have any
assets or policyholders nor did it ever
make a public offering of securities and
is in the process of effecting a winding
up of its affairs.

3. Applicant has not, within the last 18
months, transferred any of its assets to a
separate trust. In addition, the Applicant
is not a party to any litigation or
administrative proceeding and it not
now engaged, nor does it propose to
engage, in any business activities other
than those necessary for the winding up
of its affairs.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
lonathan G. Katz,
Secretary.
[FR Doc. 89-15888 Filed 7-5-89; 8:45 am]
BILLING CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION

[License No. 03/03-5141]

Albright Venture Capital, Inc.,
Surrender of License

Notice is hereby given that Albright
Venture Capital, Inc., (AVCI), 1355
Piccard Drive, Rockville, Maryland
20850 has surrendered its License to
operate as a small business investment
company under the Small Business
Investment Act of 1958, as amended
(Act). AVCI was licensed by the Small
Business Administration on August 10,
1979.

Under the authority vested by .the Act
and pursuant to the Regulations
promulgated thereunder, the surrender
of the License was accepted on June 23,
1989, and accordingly, all rights,
privileges, and franchises derived
therefrom have been terminated.

(Catalog of Federal Domestic Assistance
Program No. 59.011, Small business
Investment Companies)
Robert G. Lineberry,
Deputy Associate Administrator for
In vestment.

Dated: June 29,1989.
[FR Doc. 89-15827 Filed 7-5-89; 8:45 am]
BILLING CODE 8025-01-M

TENNESSEE VALLEY AUTHORITY

Paperwork Reduction Act of 1980, as
Amended by Pub. L 99-591;
Information Collection Under Review
by the Office of Management Budget
(OMB)

AGENCY: Tennessee Valley Authority.
ACTION: Information collection under
review by the Office of Management
Budget (OMB).

SUMMARY: The Tennessee Valley
Authority (TVA) has sent to OMB the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. Chapter 35), as amended by Pub.
L. 99-591.

Requests for information, including
copies of the information collection
proposed and supporting
documentation, should be directed to
the Agency Clearance Officer whose
name, address, and telephone number
appear below. Questions or comments
should be directed to the Agency
Clearance Officer, and also to the Desk
Officer for the Tennessee Valley
Authority, Office of Information and
Regulatory Affairs, Office of
Management Budget, Washington, DC
20503; Telephone: (202) 395-3084.
Agency Clearance Officer: Mark R.

Winter, Tennessee Valley Authority,
100 Lupton Building, Chattanooga, TN
37401; (615) 751-2523.

Type of Request: Regular submission
Title of Information Collection:

Prevailing Wage Survey for TVA
Regular Operating and Maintenance-
Work.

Frequency of Use: Annually
Type of Affected Public: Businesses or

other for-profit, Federal agencies or
employees.

Small Businesses or Organizations
Affected: No

Federal Budget Functional Category
Code: 999

Estimated Number of Annual
Responses: 40

Estimated Total Annual Burden Hours:
60

Estimated Average Burden Hours Per
Response: 1.5

Need For and Use of Information: TVA
surveys industrial firms and public
utilities whose employees perform
work similar to that performed by
TVA's operating and maintenance
employees. The data collected is used
in negotiations to determine prevailing
rates of wages in the vicinity to be
paid by TVA as required by the TVA
Act.

Lotus S. Grande,
Vice President, Information Services Senior
Agency Official.
[FR Doc. 89-15847 Filed 7-5-89; 8:45 am]
BILLING CODE 8120-01-M

Paperwork Reduction Act of 1980, as
Amended by Pub. L 99-591;
Information Collection Under Review
by the Office of Management and
Budget (OMB)

AGENCY: Tennessee Valley Authority
ACTION: Information Collection Under
Review by the Office of Management
and Budget (OMB).

SUMMARY: The Tennessee Valley
Authority (TVA) has sent to OMB the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. Chapter 35), as amended by Pub.
L 99-591.

Requests for information, including
copies of the information collection
proposed and supporting
documentation, should be directed to
the Agency Clearance Officer whose
name, address, and telephone number
appear below. Questions or comments
should be directed to the Agency
Clearance Officer and also to the Desk
Officer for the Tennessee Valley
Authority, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503; Telephone: (202) 395-3084.
Agency Clearance Officer: Mark R.

Winter, Tennessee Valley Authority,
100 Lupton Building, Chattanooga, TN
37401; (615) 751-2523.

Type of Request: Regular submission.
Title of Information Collection: Foreign

Line Crossing Data
Frequency of Use: On occasion.
Type of Affected Public: State or local

governments, small businesses or
organizations, businesses or other for-
profit.

Small Businesses or Organizations
Affected: Yes.

Federal Budget Functional Category
Code: 271.

Estimated Number of Annual
Responses: 135
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Estimated Total Annual Burden Hours:
1,350.

Estimated Average Burden Hours Per
Response: 10.

Need For and Use of Information: When
a company wishes to build a line over
or under a Power Transmission line
owned by TVA, TVA must review
certain engineering data to ensure
reliability of the power system and to
protect the public by ensuring that the
crossing meets the National Electrical
Safety Code. The information
collection provides such engineering
data.

Louis S. Grande,
Vice President, Information Services. Senior
Agency Official.
[FR Doc. 89-15848 Filed 7-5-89; 8:45 am]
BILLING CODE 8120-01-M

Paperwork Reduction Act of 1980, as
Amended by Pub. L 99-591;
Information Collection Under Review
by the Office of Management and
Budget (OMB)

AGENCY: Tennessee Valley Authority.
ACTION: Information Collection Under
Review by the Office of Management
and Budget (OMB).

SUMMARY: The Tennessee Valley
Authority (TVA) has sent to OMB the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. Chapter 35), as amended by Pub.
L. 99-591.

Requests for information, including
copies of the information collection
proposed and supporting
documentation, should be directed to
the Agency Clearance Office whose
name, address, and telephone number
appear below. Questions or comments
should be directed to the Agency
Clearance Officer and also to the Desk
Officer for the Tennessee Valley
Authority, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503; Telephone: (202) 395-3084.
Agency Clearance Officer: Mark R.

Winter, Tennessee Valley Authority,
Edney Building 4W 13B, Chattanooga,
TN 37401; (615) 751-2523.

Type of Request: Regular submission.
Title of Information Collection: TVA

Trades and Labor Wage Survey for
Construction of Major Projects.

Frequency of Use: Annually.
Type of Affected Public: Businesses or

other for-profit.
Small Businesses or Orgonizations

Affected: No.
Federal Budget Functional Category

Code: 999.

Estimated Number of Annual
Responses: 20.

Estimated Total Annual Burden Hlours:
20.

Estimated A verage Burden Hours Per
Response: 1.0.

Need For and Use of Information: TVA
surveys major construction projects in
the vicinity to collect prevailing wage
and benefit data for use in
negotiations to determine the
prevailing rate of wages to be paid by
TVA, as required by the TVA Act.

Louis S. Grande,
Vice President, Information Services, Senior
Agency Official.
[FR Doc. 89-15849 Filed 7-5-89; 8:45 am]
BILLING CODE 6120-01-M

DEPARTMENT OF TRANSPORTATION
National Highway Traffic Safety

Administration

[Docket No. EX89-3; Notice 1]

Avantl Automotive Corporation;
Receipt of Petition for Temporary
Exemption From Federal Moter Vehicle
Safety Standard No. 208

Avanti Automotive Corporation of
Youngstown, Ohio, has petitioned for a
temporary exemption of its convertible
models from the automatic restraint
requirements of Motor Vehicle Safety
Standard No. 208, Occupant Restraint
Systems. The basis of the petition is that
compliance would cause substantial
economic hardship.

This notice of receipt of the petition is
published in accordance with the
regulations of the National Highway
Traffic Safety Administration on this
subject (49 CFR Part 555] and does not
represent any agency decision or other
exercise of judgment concerning the
merits of the petition.

Petitioner's total production from
January 1987 to June 1989 was 434
passenger cars, of which 203 were
convertibles, and the remainder, coupes.
It requested an exemption of three years
from the automatic restraint
requirements of Motor Vehicle Safety
Standard No. 208 for its convertible
models, which become effective
September 1, 1989, for that type of motor
vehicle. The company's coupes and
contemplated 4-door sedan are and will
be fitted with automatic restaints.

In arguing that compliance would
cause it substantial economic hardship,
Avanti discusses the recent troubled
history of the company. The original
Avanti Corporation acquired tooling
from the Studebaker Corporation in
1964, and manufactured passenger cars
in South Bend, Indiana, from that time

until recently. In 1985, Avanti filed for
bankruptcy, and its assets were
purchased in 1986 and formed the basis
of a new corporation, The New Avanti
Motor Corporation. Business interests in
Youngstown, Ohio, offered incentives to
move production to that economically
troubled area, including "an eight
million dollar financial package
which included loans and grants from
the State of Ohio, local grants, private
financing, and equity. New Avanti
accepted, and moved in September 1987
However, start-up costs, including the
training of a new work force, absorbed
available capital, and the specter of
bankruptcy again arose. A
reorganization occurred in the Fall of
1988, and the Avanti Automotive
Corporation emerged. Much of the time
since then has been devoted to a
reevaluation of its market, a search for a
suitable chassis for its 1991 and
subsequent models, and an examination
of ways to reduce production costs.
Although "over the last four months,
Avanti Automotive Corporation has
received additional capital of $600,000
per month, such an infusion is required
to compensate for the company's
continuing losses over the past few
years. Its latest income statement (June
1-November 30, 1988) shows a net loss
of over $2,000,000. In the year ending
April 30, 1988, it had a net losss of
almost $3,000,000. In the year ending
April 30, 1987 it has a net gain of
slightly less than $25,000.

With regard to its efforts to comply
with Standard No. 208, Avanti has
investigated the feasibility of providing
a three point automatic restraint system.
This, however, is feasible in the Avanti
convertible only with a roll bar. Avanti
believes that installation of a roll bar
would substantially reduce the
consumer appeal of the convertible
(This would result in fewer sales, with a
resulting negative effect on the income
that would be available for development
and implementation of an airbag
system). Nevertheless, it is attempting to
make the roll bar/three point system
available as an option, "possibly as
early as the 1990 model year. In the
meantime, it has been planning to install
a driver's side air bag, and commenced
its efforts in the Spring of 19a8. It has
learned from Breed Corporation and
Allied Signal that total design and
tooling costs will exceed $1,500,000 for
the convertible alone (it believes that
this system will be easily adaptable for
the coupe and planned 4-door sedan).
Avanti did not have sufficient funds to
undertake this, at that time, since it did
not know whether it would even be in
business 18 months later when the
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requirement came into effect. However,
it believes that it could develop and
implement an air bag system over the 3-
year period that its exemption would be
in effect, and thus, produce a conforming
convertible by September 1, 1992, if not
6 to 12 months before then. It estimates
that, if the exemption is granted, 600
convertibles will be produced over the
next 3 years and covered by it. In the
absence of an exemption, Avanti argues
that ft would be forced to cease
operations as the convertible now forms
a large majority (64% thus far in 1989) of
its production.

Petitioner states that an exemption
would be in the public interest and
consistent with the objectives of the
National Traffic and Motor Safety Act.
Its convertibles will continue to be
equipped with the three point active belt
system presently installed, and the small
number of vehicles likely to be produced
under the exemption will not materially

affect motor vehicle safety. An
exemption will afford Avanti the
opportunity to modify the intended air
bag system for use in its enclosed
vehicles, to replace the automatic
system presently offered. Avanti affords
job opportunities in an economically
depressed areaits payroll
approximately $250,000 a month. Other
jobs have been created by supplier to
Avanti. Finally, maintaining the existing
diversity of motor vehicles is also in the
public interest and an objective of the
Vehicle Safety Act.

Interested persons are invited to
submit comments on the petition of
Avanti Automotive Corporation
described above. Comments should
refer to the docket number and be
submitted to Docket Section, Room 5109,
National Highway Traffic Safety
Administration, 400 Seventh Street, SW
Washington, DC 20590. It is requested

but not required that five copies be
submitted.

All comments received before the
close of business on the comment
closing date indicated below will be
considered. The petition and supporting
materials, and all comments received,
are available for examination in the
docket both before and after the closing
date. Comments received after the
closing date will be considered to the
extent practicable. Notice of final action
on the petition will be published in the
Federal Register pursuant to the
authority indicated below.

Comment closing date: August 7 1989.
(Sec. 3, Pub. L. 92-548, 86 Stat.'1159 (15 U.S.C.
1410): delegations of authority at 49 CFR 1.50
and 501.81

Issued on: June 30, 1989.
Barry Fetrice,
Associate A dmnistrator for Rulemaking.
IFR Doc. 89-15854 Filed /-5-89; 8:45 am]
BILLING CODE 4910-59-M
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COMMODITY FUTURES TRADING
COMMISSION
TIME AND DATE: 10:00 a.m., Tuesday, July
11, 1989.
PLACE: 2033 K St., NW., Washington,
DC, 8th Floor Hearing Room.
STATUS: Closed.
MATTERS TO BE CONSIDERED:
Enforcement Matters.
CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
Jean A. Webb,
Secretary of the Commission.

[FR Doc. 89-15945 Filed 7-3-89; 10:15 am]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

TIME AND DATE:'10:00 a.m., Monday, July
17 1989.
PLACE: 2033 K St., NW Washington,
DC, 5th Floor Hearing Room.
STATUS: Open.
MATTERS TO BE CONSIDERED: Regulation
of Hybrid Instruments/Final Rule.
CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 89-15946 Filed 7-3-89; 10:15 am]

BILLING CODE 6351-1-M

COMMODITY FUTURES TRADING
COMMISSION

TIME AND DATE: 10:30 a.m., Monday, July

17 1989.
PLACE: 2033 K St., NW Washington,
DC, 8th Floor Hearing Room.
STATUS: Closed.

MATTERS TO BE CONSIDERED:
Enforcement Matters.
CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
Jean A. Webb,
Secretary of the Commission.

[FR Doc. 89-15947 Filed 7-3-89; 10:15 am]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

TIME AND DATE: 10:00 a.m., Wednesday,

July 26, 1989.

PLACE: 2033 K St., NW Washington,
DC, 8th Floor Hearing Room.
STATUS: Closed.
MATTERS TO BE CONSIDERED: Rule
Enforcement Review.
CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
Jean A. Webb,
Secretory of the Commission.
[FR Doc. 89-15948 Filed 7-3-89; 10:15 am]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION
TIME AND DATE: 10:30 a.m., Wednesday,
July 26, 1989.
PLACE: 2033 K St., NW Washington,
DC, 8th Floor Hearing Room.
STATUS: Closed.
MATTERS TO BE CONSIDERED:
Enforcement Matters.
CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 89-15949 Filed 7-3-89; 10:15 am]
BILLING CODE 6351-01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION
Notice of Agency Meeting

Pursuant to the provisions of the
"Government in the Sunshine Act" (5
U.S.C. 552b), notice is hereby given that
at 2:04 p.m. on Friday, June'30, 1989, the
Board of Directors of the Federal
Deposit Insurance Corporation met in
closed session, by telephone conference
call, to consider matters relating to the
possible failure of certain insured banks.

In calling the meeting, the Board
determined, on motion of Director C.C.
Hope, Jr. (Appointive), seconded by Mr.
Dean S. Marriott, acting in the place and
stead of Director Robert L. Clarke
(Comptroller of the Currency), concurred
in by Chairman L. William Seidman,
that Corporation business required its
consideration of the matters on less than
seven days' notice to the public; that no
earlier notice of the meeting was
practicable; that the public interest did
not require consideration of the matters
in a meeting open to public observation;
and that the matters could be
considered in a closed meeting by
authority of subsections (c)(8),
(c)(9)(A)(ii), and (c)(9)(B) of the
"Government in the Sunshine Act" (5

U.S.C. 552b(c)(8), (c)(9)(A)[ii), and
(c)(9)(B)).

Dated: July 3,1989.
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.
[FR Doc. 89-16007 Filed 7-3-89; 2:03 pm]
BILLING CODE 6714-01-M

FEDERAL ELECTION COMMISSION
DATE AND TIME: Tuesday, July 11, 1989,
10:00 a.m..
PLACE: 999 E Street, NW., Washington,
DC.
STATUS: This meeting will be closed to
the public.
ITEMS TO BE DISCUSSED:

Compliance matters pursuant to 2 U.S.C.
437g.

Audits conducted pursuant to 2 U.S.C. 437g,
438(b), and title 26, U.S.C.

Matters concerning participation in civil
actions or proceedings or arbitration.

Internal personnel rules and procedures or
matters affecting a particular employee.

DATE AND TIME: Thursday, July 13, 1989,
10:00 a.m..
PLACE: 999 E Street, NW Washington,
DC (Ninth Floor).
STATUS: This meeting will be open to the
public.

MATTERS TO BE DISCUSSED:

Setting of Dates for Future Meetings.
Correction and Approval of Minutes.
Regulations: Loans from Lending Institutions

to Candidates and Political Committees:
Revised Notice of Proposed Rulemaking.

Albert Gore, Jr. For President Committee,
Inc.-Final Audit Report.

Administrative Matters.

PERSON TO CONTACT FOR INFORMATION:
Mr. Fred Eiland, Information Officer,
Telephone: 202-376-3155.

Hilda Arnold,
Administrative Assistant, Office of the
Secretariat, Federal Election Commission.
[FR Doc. 89-16034 Filed 7-3-89; 2:55 pm]
BILLING CODE 6715-01-M

FEDERAL MARITIME COMMISSION
TIME AND DATE: 3:00 p.m.-July 10, 1989.
PLACE: Hearing Room One-1100 L
Street, NW Washington, DC 20573-
0001.
STATUS: Part of the meeting will be open
to the public. The rest of the meeting
will be closed to the public.
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MATTERS TO BE CONSIDERED:
Portion Open to the Public

1. Docket No. 88-16--Service Contracts--
Petition for Reconsideration.

Portion Closed to the Public

Service Contract Docket No. 89-09-Asia
North America Eastbound Rate Agreement
Correction of Clerical Errors in Service
Contract S.C. No. 1345/89.

CONTACT PERSON FOR MORE
INFORMATION: Ronald D. Murphy,
Assistant Secretary, (202) 523-5725.
Ronald D. Murphy,

Assistant Secretory.

[FR Doc. 89-16032 Filed 7-3--19; 2:54 pml
BILLING CODE 6730-Cl-M

FEDERAL RESERVE SYSTEM BOARD OF
GOVERNORS

"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT. 54 FR 27096,
June 27 1989.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 12:00 Noon, Monday,
July 3, 1989.
CHANGES IN THE MEETING: Addition of
the following closed item(s) to the
meeting:

Consideration of legislation relating to
banking structure.

CONTACT PERSON FOR MORE
INFORMATION: Mr. Joseph R. Coyne,
Assistant to the Board; (202) 452-3204.

Dated: July 3, 1989.
Jennifer 1. Johnson,
Assocote Secretory of the Board.

[FR Doc. 89-16035 Filed 7-3-89; 3:25 pm]
BILLING CODE 6210-01-M

INTERSTATE COMMERCE COMMISSION
TIME: AND DATE: 10:00 a.m., Thursday,
July 13, 1989.
PLACE: Hearing Room A, Interstate
Commerce Commission, 12th &
Constitution Avenue, NW Washington,
DC 20423.

STATUS: Open Special Conference.
MATTERS TO BE DISCUSSED: FY 1991
Budget.

CONTACT PERSON FOR MORE
INFORMATION: A Dennis Watson, Office
of Government and Public Affairs,
Telephone: (202) 275-7252.
Noreta R. McGee,
Secretary.
IFR Doc. 89-15681 Filed 6-29-89; 1:52 proJ
BILLING CODE 7035-01-M

RAILROAD RETIREMENT BOARD
Public Meeting

Notice is hereby given that the
Railroad Retirement Board will hold a

meeting on July 11, 1989, 9:00 a.m., at the
Board's meeting room on the 8th floor of
its headquarters building, 844 North
Rush Street, Chicago, Illinois, 60611. The
agenda for this meeting follows:

Portion Open to the Public
(1) Proposed Changes in the RUIA

Regulations.
(2) Proposed Regulation, Part 327,

Availability for Work.
(3) 20 CFR Part 255-Recovery of

Overpayments.
(4) Recommendation for Accepting as Valid

Delayed Registrations Made by Ron E. Walls.
(5) Discussion of Management Initiative

Regarding Communications, Productivity and
Training.

Portion Closed to the Public
(A) Appeal of Nonwaiver of Overpayment,

Marjorie L. Miller.
(B) Appeal from Referee s Denial of

Disability Annuity, John R. Rogers.
(C) Appeal from Referee's Denial of

Sickness Benefits, Raymond 1. Strycharz.

The person to contact for more
information is Beatrice Ezerski,
Secretary to the Board, COM No. 312-
751-4920, FTS No. 386-4920.

Dated: June 30,1989.

Beatrice Ezerski,
Secretary to the Board.

[FR Doc. 89-15969 Filed 7-3-89; 11:04 aim]
BILLING CODE 7905-01-M

SECURITIES AND EXCHANGE COMMISSION

Agency Meeting
Notice is hereby given, pursuant to the

provisions of the Government in the
Sunshine Act, Pub. L. 94-409, that the
Securities and Exchange Commission
will hold the following meetings dunng
the week of July 10, 1989.

A closed meeting will be held on
Monday, July 10, 1989, at 9:30 a.m. An
open meeting will be held on Monday,
July 10, 1989, at 1:00 p.m., in Room 1C30.

The Commissioners, Counsel to the
Commissioners, the Secretary to the
Commission, and recording secretaries
will attend the closed meeting. Certain
staff members who are responsible for
the calendared matters may also be
present.

The General Counsel of the
Commission, or his designee, has
certified that, in his opinion, one or more
of the exemptions set forth in 5 U.S.C.
552b(c)(4), (8), (9](A) and (10) and 17
CFR 200.402(a)(4), (8), (9)(i) and (10),
permit consideration of the scheduled
matters at a closed meeting.

Commissioner Schapiro, as duty
officer, voted to consider the items listed
for the closed meeting in closed session.

The subject matter of the closed
meeting scheduled for Monday, July 10,
1989, at-9:30 a.m., will be:

Institution of inlunctive actions.
Institution of administrative proceedings of

an enforcement nature.
Vacate Injunctive actions.

The subject matter of the open
meeting scheduled for Monday, July 10,
1989, at 1:00 p.m., will be:

1. Consideration of whether to publish for
comment proposed regulations that would
facilitate multi junsdictional offerings by U.S.
and Canadian issuers. For further
information, please contact Sara flanks or
William Haseltine at (202) 272-3246.

2. Consideration of whether to propose for
public comment Rule 12d1-1 under the
Investment Company Act of 1940. Rule 12dl-
I would provide an exemption from the
limitations imposed by Section 12(d)(1)A] of
that Act for acquisitions of securities of
foreign banks and foreign insurance
companies by registered investment
companies. For further information, please
contact Ann M. Glickman at (202) 27)-3042.

3. Consideration of whether to propose for
public comment amendments to Rule 12d3-1
Under the Investment Company Act of 1940.
The proposed amendments would facilitate
the acquisition of the equity securities of a
foreign securities firm by a registered
investment company and any company or
companies controlled by such company. For
further information, please contact
Christopher Sprague at (202) 272-7779.

4. Consideration of whether to repropose
for public comment Rule 144A, which would
provide a safe harbor exemption from the
registration requirements of the Securities
Act of 1933 for resale of restricted securities
to "qualified institutional buyers" as defined
in the Rule. The Commission also is
reproposing amendments to Rules 144 and
145 under the Securities Act. which would
redefine the required holding period for
restricted securities, whether acquired
pursuant to Rule 144A or otherwise. For
further information, please contact Daniel Vy.
Rumsey at (202) 272-3246.

5. Consideration of whether to propose for
publish comment a revised proposed
regulation that would clarify the
extraterritorial application of the registration
provisions of the Securities Act of 1933. For
further information, please contact Sara
Hanks at (202] 272-3246.

At times, changes in Commission
priorities require alterations in the
scheduling of meeting items. For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: Amy Kroll
at (202) 272-2200.

Jonathan G. Katz,
Secretary.
July 3, 1989.

[FR Doc. 89-16037 Filed 7-3-89; 8:45 am]
BILLING CODE 8010-01-M
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Corrections Federal Register

Vol. 54. No. 128

Thursday. July 6, 1989

This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed
Rule, and Notice documents. These
corrections are prepared by the Office of
the Federal Register. Agency prepared
corrections are issued as signed
documents and appear in the appropriate
document categories elsewhere in the
issue.

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED
Procurement List 1989; Proposed

Additions

Correction

In notice document 89-14941
appearing on page 26828 in the issue of
Monday, June 26, 1989, make the
following correction:

In the first column, the last line should
read "2562 Avery Avenue.

BILLING CODE 1505-01-0

FEDERAL MARITIME COMMISSION

Agreement(s) Filed

Correction

In notice document 89-15143
appearing on page 27061 in the issue of
Tuesday, June 27 1989, make the
following correction:

On page 27061, in the third column, in
the line immediately following the
second complete paragraph, the
agreement number should read: "232-
011230-001"

BILLING CODE 1505-01-0

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[CA-010-09-4212-13; CA 224791

Realty Action; Termination of
Proposed Exchange of Public Lands In
Placer and Yuba Counties, CA.

Correction

In notice document 89-2433 appearing
on page 5283 in the issue of Thursday,

February 2, 1989, make the following
correction:

In the second column, under the first
Placer County, California, in the seventh
line, "Sec. 5, shouid read "Sec. 35,
BILLING CODE 1505-01-0

NUCLEAR REGULATORY

COMMISSION

10 CFR Part 7

Advisory Committees; Policies and
Procedures

Correction

In rule document 89-15080 beginning
on page 26947 in the issue of Tuesday,
June 27 1989, make the following
corrections:

§ 7.10 [Corrected]
On page 26951, in the first column, in

§ 7.10(b)(1), At" should read A

§ 7.11 [Corrected]
2. On the same page, in the second

column, in § 7.11(b), in the fifth line,
"expect" should read "except"

3. On the same page, in the second
column, in § 7.11(d)(2), in the second
line, "adjournment" was misspelled.

BILLING CODE 1505-O1-1

SECURITIES AND EXCHANGE
COMMISSION

On page 21155, in the second column,
in footnote 61, in the last line,
"September 13, 1989" should read
"September 7 1989"

BILUNG CODE 1505-01-0

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 89-ANE-04; Amdt. 39-62211

Airworthiness Directives; GO
Parachutes, Ltd., Type 350 Parachute
Assemblies (P/N's MRI GO 1277 MRI
GO 1304 and MRI GO 1325), 850
Parachute Assemblies (P/N's MRI GQ
1284, MRI GO 1315 and MRI GO 1330),
and 4.8m SAC Parachutes (P/N's MRI
GO 1308 and MRI GO D22918/2)

Correction

In rule document 89-14235 beginning
on page 25445 in the issue of Thursday,
June 15, 1989, make the following
correction:

§ 39.13 [Corrected]

On page 25446, in the first column, in
the sixth complete paragraph, in the
fourth line, the date should read
"January 18, 1989"

BILLING CODE 1505-01-D

[Release No. 34-26805; File Nos. SR-NYSE-
88-29; SR-NYSE-88-8; SR-NASD-88-29; SR-
NASD-88-51;SR-NASD-89-19; SR-AMEX-88-
291

Self-Regulatory Organizations; Order
Approving Proposed Rule Changes by
the New York Stock Exchange, Inc.,
National Association of Securities
Dealers, Inc., and the American Stock
Exchange, Inc. Relating to the
Arbitration Process and the Use of
Ptedispute Arbitration Clauses

Correction

In notice document 89-11723 beginning
on page 21144 in the issue of Tuesday,
May 16, 1989, make the following
correction:
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts I and 602

[T.D. 8256]

RIN 1545-AH73

Taxation of Fringe Benefits and
Exclusions From Gross Income for
Certain Fringe Benefits

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations concerning
the taxation and valuation of fringe
benefits and exclusions from gross
income for certain fringe benefits. This
document also specifies the effective
dates for certain temporary regulations
relating to the same matters. Changes to
the applicable law were made by the
Tax Reform Act of 1984, the
Consolidated Omnibus Budget
Reconciliation Act of 1985, the Repeal of
Contemporaneous Recordkeeping
Requirements, and the Tax Reform Act
of 1986. The regulations affect any
person providing or receiving fringe
benefits. The regulations provide these
persons with the guidance necessary to
comply with the law.
EFFECTIVE DATE: The final regulations
are effective as of January 1, 1989,
except that § § 1.132-1(b)(1) with respect
to the use of air transportation by a
parent of an employee and 1.132-4(d)
are effective as of January 1, 1985. The
temporary regulations are effective from
January 1, 1985, through December 31,
1988.
FOR FURTHER INFORMATION CONTACT:
Richard Pavel at telephone 202-377-9372
(Not a toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act
The collection of information

contained in this final regulation has
been reviewed and approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3504(h)) under control number 1545-
0771. The estimated average burden per
respondent/recordkeeper is 5 hours and
30 minutes.

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents/recordkeepers may require

more or less time, depending on their
particular circumstances.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
to the Internal Revenue Service, Attn:
IRS Reports Clearance Officer TR:FP
Washington, DC 20224, and to the Office
of Management and Budget, Paperwork
Reduction Project, Washington, DC
20503.

Background

On December 23, 1985, the Federal
Register published temporary
regulations (50 FR 52281) on the taxation
and valuation of fringe benefits and
exclusions from gross income for certain
fringe benefits. Those regulations
provide guidance on the tax treatment of
taxable and nontaxable fringe benefits
and general rules for the valuation of
taxable fringe benefits. The regulations
also provide special rules for valuing
employer-provided vehicles, flights on
employer-provided aircraft, employer-
provided free or discounted flights on
commercial airlines, and meals at
employer-operated eating facilities. The
text of those temporary regulations also
served as the comment document for a
notice of proposed rulemaking ("the
proposed regulations") published in the
Federal Register for the same day (50 FR
52333).

Many comments were received from
the public on the proposed regulations.
In addition, on April 29, 1986, the
Internal Revenue-Service held a public
hearing concerning the regulations. In
response to the comments received and
the statements made at the public
hearing, the proposed regulations have
been adopted as revised by this
Treasury decision.

The final regulations contained in this
document apply as of January 1, 1989.
The final regulations under section 61
are contained in § 1.61-21. The final
regulations under section 132 are
contained In § 1.132-0 through § 1.132-8;
§ 1.132-0 contains an outline of the
section 132 regulations. For benefits
received in 1985, 1986, 1987 and 1988, the
temporary regulations published in the
Federal Register for December 23, 1985,
apply, Those regulations are contained
in § 1.61-2T and § 1.132-1T through
§ 1.132-8T.

Certain provisions of the Consolidated
Omnibus Budget Reconciliation Act of
1985 (COBRA) and the Tax Reform Act
of 1986 apply to benefits received after
1984. Even though these provisions are
reflected in the final regulations and not
in the temporary regulations, the
provisions are effective as of January 1,
1985. For these rules, see the following

discussion concerning no-additional-
cost services.

Summary of Comments and Explanation
of Provisions

Cost of Group-Term Life Insurance on
the Life of an Individual Other Than an
Employee

The final regulations clarify that the
cost of group-term life insurance on the
life of an individual other than an
employee (such as the spouse of an
employee), even if an incidental cost, is
to be included in the employee's gross
income.

Provider of a Fringe Benefit

The final regulations make clear that
a fringe benefit provided to an employee
by someone other than the employer
(such as a client or customer of the
employer) must' be included in the
employee's income, unless otherwise
excluded.

Election To Use Special Valuation
Rules

Many comments were received on the
requirement that employers notify
employees of their intent to use a
special valuation rule. Commentators
questioned the purpose of the
notification requirement. Commentators
also suggested that the regulations
provide guidance on the manner of
providing the notice to employees and
the information that must be contained
in the notice.

The purpose of the notification
requirement is to advise employees of
the substantiation requirements that
apply when certain special valuation
rules are used. For example, if an
employer intends to use the automobile
lease valuation rule or the vehicle cents-
per-mile valuation rule, adequate
records that substantiate the employee's
business use of the vehicle must be
maintained (see section 274(d) and the
regulations thereunder). On the other
hand, if the commuting valuation rule is
used, the employee need only keep track
of the number of one-way commutes in
the vehicle. When the commuting
valuation rule is used, the section 274(d)
substantiation requirement is satisfied
by the employer's written policy
statement and records that indicate that
the conditions of the commuting
valuation rule are satisfied.

The final regulations provide that
employers must notify employees of (1)
the special valuation rule or rules that
they intend to use, (2) the applicable
substantiation requirements, and (3) the
effect of failing to comply with the
substantiation requirements. The final
regulations also provide that the notice

28576



Federal Register / Vol. 54, No. 128 / Thursday, July 6, 1989 / Rules and Regulations

must be provided in a manner
reasonably expected to come to the
attention of all affected employees. For
example, the notice may be provided in
a mailing or with the employees'
paychecks.

The final regulations also provide that
employers need not notify employees of
their intention to continue using a
particular valuation rule in a subsequent
calendar year. Therefore, if an employer
notified an employee that the
automobile lease valuation rule would
be used for 1989 the employer need not
provide additional notification that the
same rule will be used for 1990.

Commentators questioned the effect
of an employer's failure to satisfy the
notification requirement with respect to
a particular employee. The final
regulations provide that an employer
may use a special valuation rule for a
year even though the employer did not
provide the requisite notice for that year
only if the employer receives a
statement from the affected employee
indicating that the employee knows (1)
that the employer intends to use a
particular valuation rule for that year,
(2] the applicable substantiation
requirements, and (3) the effect of a
failure to comply with such
requirements. The employee statement
must be received by January 31 of the
year following the year for which the
notice was not provided.

Automobile Lease Valuation Rule

Commentators requested that the final
regulations provide guidance on
determining the fair market value of
automobiles that are leased by an
employer. In response to the comments,
the final regulations provide that
employers who lease automobiles may
treat the manufacturer's suggested retail
price of an automobile less eight percent
as the fair market value of the
automobile for purposes of calculating
the Annual Lease Value of a leased
automobile.

It should also be noted that the
determination of the fair market value of
an automobile that is purchased by an
employer has been revised in the final
regulations, so that sales tax and title
fees attributable to the purchase of an
automobile are part of the purchase
price of the automobile.

The proposed regulations provide that
the value of an automobile available to
an employee for less than 30
consecutive days is the Daily Lease
Value. The Daily Lease Value is four
hundred percent of a pro-rated Annual
Lease Value. With respect to three
situations, commentators complained
that the Daily Lease Value is not the
appropriate measure of value.

The first situation occurs when an
automobile is provided to an employee
for a continuous period of more than 30
days, but the period of availability
straddles two calendar years. The final
regulations permit use of a pro-rated
Annual Lease Value m this case.

The second situation occurs with
respect to the provision of
demonstration automobiles to
employees of automobile dealerships.
Commentators stated that employees of
automobile dealerships are provided
automobiles on a continuous basis, but
that because the automobiles are
included in the dealership's inventory
and thus are subject to sale, a particular
automobile may not be available to an
employee for at least 30 consecutive
days. Because the employees have
demonstration automobiles available on
a continuous basis for periods in excess
of 30 days, the Annual Lease Value or a
pro-rated Annual Lease Value more
appropriately reflects the value of the
benefit provided to the employees. The
final regulations permit this treatment
and provide that such values are
generally determined by reference to the
average of the fair market values of the
automobiles available to the employees.

The third situation involves fleet
automobiles. Commentators stated that
employees who have fleet automobiles
continuously available for 30 or more
days may not have the use of the same
automobile for at least 30 consecutive
days. The final regulations provide that
if an employer is using the fleet-average
valuation rule and makes fleet
automobiles available to an employee
for a period of at least 30 consecutive
days, the employer may treat the
employee as having one of the fleet
automobiles available to him for the
entire period. In this case, the
automobile deemed available is treated
as having a fair market value equal to
the fleet-average value.

The proposed regulations provided
that the value of fuel provided in kind
may be valued at 5.5 cents per mile and
that the cost of fuel reimbursements or
charges to the employer must be
determined by reference to the actual
amount of reimbursement or charge.
Many commentators objected stating
that it is difficult to determine the
amount reimbursed or charged when
fuel is provided for many automobiles.
They stated that the fuel valuation rule
should be the same whether or not the
fuel is provided in kind.

For administrative convenience, the
final regulations provide that an
employer using the fleet-average
valuation rule may value fuel provided
to employees (whether or not provided
in kind) at 5.5 cents per mile if it would

impose unreasonable admnistrative
burdens on the employer to determine
-the actual amount reimbursed or
charged.

Valuation of Chauffeur Services

Commentators also requested that the
regulations provide guidance on the
valuation of chauffeur services. The
final regulations provide that the
services of a chauffeur may be valued
by reference to either: (1) The fair
market value of such services as
determined in an arm's length
transaction; or (2) the compensation of
the chauffeur. For this purpose, the
chauffeur's compensation includes
compensation as defined in section 414
(q) (7] as well as the fair market value of
nontaxable lodging (if any) provided to
the chauffeur by the employer. Under
either method, the amount of time that a
chauffeur is on-call to perform driving
services for the employer is included in
the value of such services. If a chauffeur
drives an employee for both business
and personal purposes, the value of the
chauffeur's services that is includible in
the employee's income is based on the
amount of time the chauffeur spends
driving or is on-call to drive the
employee for personal purposes. The
final regulations elaborate upon these
rules and provide examples of the
computations.

An employee may exclude from gross
income, as a working condition fringe
benefit, the excess of the value of the
chauffeur services over the value of the
chauffeur services for personal purposes
as determined under § 1.61-21{b)t5).

Moreover, if an employer provides an
employee with a bodyguard/chauffeur
for a bona fide business-oriented
security concern, and but for such bona
fide business-oriented security concern,
the employee would not have been
provided such a bodyguard/chauffeur,
the entire value of the services of the
bodyguard/chauffeur is excludable from
gross income as a working condition
fringe. A bodyguard/chauffeur must be
trained in evasive driving techniques.

Vehicle Cents-per-Mile Valuation Rule

Many commentators were pleased
that the proposed regulations provided a
vehicle cents-per-mile valuation rule.
Commentators stated, however, that the
rule is not available to value the
personal use of vehicles valued at
greater than the threshold amount (e.g.,
$12,800 for 1988). Because application of
the cents-per-mile rule to the personal
use of vehicles valued at greater than
the threshold amount results in
undervaluation of the benefit provided,
the final regulations retain the
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restriction contained in the proposed
regulations.

The threshold amount is determined
by reference to the total recovery
deductions available with respect to a
vehicle placed in service in the current
year. The final regulations provide, that
the threshold amount for vehicles placed
in service before 1989 remains no more
than $12,800. With respect to vehicles
placed in service in or after 1989, the
threshold amount is $12,800 as adjusted
for the automobile price inflation
adjustment.

Commentators requested that the
regulations provide guidance on the
requirement that the vehicle be regularly
used in the employer's business. In
response, the final regulations provide
two safe harbor rules. A vehicle is
considered regularly used in an
employer's business if the vehicle is
generally used each workday to
transport at least three employees in an
employer-sponsored commuting vehicle
pool. A vehicle is also considered
regularly used in an employer's business
if at least 50 percent of the miles placed
on the vehicle during the year are for the
employer's business. The requirements
for the use of the vehicle cents-per-mile
rule are relaxed in the final regulations
by deleting the requirement that the
vehicle must be driven by each
employee who wants to take advantage
of the rule at the rate of 10,000 miles per
year. Therefore, as long as the vehicle is
driven 10,000 miles during a year and
meets the other requirements of the
vehicle cents-per-mile rule, each
employee who makes use of that vehicle
may take advantage of the vehicle
cents-per-mile rule.

Co-Owner or Co-Lessee

To determine the fair market-value of
an automobile for purposes of applying
the annual lease valuation rule or the
dollar limitation required by the vehicle
cents-per-mile rule, the final regulations
provide special rules for calculating
such amounts when a vehicle is owned
or leased by both an employer and an
employee.

Generally, if the employee receives an
ownership interest in the vehicle, the
fair market value of the vehicle for
purposes of determining the Annual
Lease Value, or for applying the vehicle
cents-per-mile dollar limitation is
computed by deducting the amount of
the employee's contribution. If the
interest acquired by the employee in the
vehicle is not proportionate to the
employee's contribution, the reduction
in fair market value is decreased.
Similar rules apply in the situation of an
employee contribution to a lease. If the
employee does not receive an ownership

interest in the employer-provided
vehicle, then the fair market value is
determined without regard to any
amount contributed by the employee.
However, the amounts contributed by
the employee will then reduce the
amount includible in the employee's
income for the personal use of the
vehicle. An example illustrates the
application of this rule.

Commuting Valuation Rule

In General

The commuting valuation rule is
available to value the commuting-only
use of employer-provided vehicles. The
rule is not available if an employee is
allowed to make more than de minimis
use of the vehicle for any personal
purpose other than commuting or if the
employee in fact makes more than de
minimis use of the vehicle for other
personal purposes. The proposed
regulations also provided that the rule is
not available if the employee is a control
employee. The final regulations retain
the control employee restriction
provided in the proposed regulations.
The restriction was retained because
there was concern that employees who
are able to control the use or assignment
of employer-provided vehicles might not
impose these usage restrictions on
themselves. There is also concern that
control employees are provided the
commuting use of more expensive
vehicles than are provided to non-
control employees.

The commuting valuation rule applies
only if the employer requires the
employee to use the vehicle in the
employer's business and provides the
vehicle to employees for a bona fide
noncompensatory business reason of the
employer. Commentators stated that the
commuting valuation rule should be
available when the vehicle is provided
for use in an employer-sponsored
commuting vehicle pool but does not
meet these two requirements. The final
regulations provide that a vehicle
generally used each workday to
transport at least three employees to
and from work in an employer-
sponsored commuting pool is deemed to
meet the business use and business
reason requirements.

Shared Vehicle Usage

Although the proposed regulations set
forth a number of special valuation rules
for the use of a vehicle, those
regulations did not address the situation
of shared vehicle usage by more than
one employee at the same time. The
final regulations provide that if an
employer provides a vehicle to
employees for use by more than one

employee at the same time, the
employer may use any of the special
valuation rules that would otherwise be
applicable to value the use of that
vehicle. However, the employer must
apply the same rule with respect to all
such employees and must allocate the
value of the use of the vehicle among the
employees who share the use of the
vehicle based upon the relevant facts
and circumstances.

Control Employee Definition

The preamble to the proposed
regulations requested comments from
the public on the definition of a control
employee of a government employer.
Commentators requested that the
Service and Treasury clarify the
definition of an executive officer of a
state or local government. In response,
the final regulations replace both the
executive officer test and the
appointment and confirmation test of
the proposed regulations with a single
compensation test. Thus, under the final
regulations, a control employee of a
government employer is either an
elected official or an employee whose
compensation equals or exceeds the
compensation paid to a Federal
Government employee holding a
position at Executive Level V
determined under chapter 11 of title 2,
United States Code, as adjusted by
section 5318 of title 5, United States
Code.

Since the temporary regulations were
issued, some commentators have
expressed concern that the
nongovernment control employee
definition provided in the proposed
regulations may inappropriately treat
certain employees as control employees.
For example, employees who are named
officers of nongovernment employers
but who do not have the authority to
control the use or availability of
employer-provided vehicles should not
be treated as control employees. In
response, the final regulations amend
the definition of a control employee of a
nongovernment employer to provide that
an officer of an employer is a control
employee only if the officer's
compensation equals or exceeds $50,000,
as indexed (for 1988 the compensation
level rose to $52,235).

It is also apparent that many
employees of nongovernment employers
have the ability to control the use or
availability of employer-provided
vehicles but are not officers or owners
of the employer. Because these
employees should be treated as control
employees but were not under the
definition in the proposed regulations,
the final regulations provide that an
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employee whose compensation equals
or exceeds $100,000 is a control
employee, whether or not the employee
is also an officer or owner of the
employer.

To provide uniformity within the
fringe benefits rules, the final
regulations permit an employer to treat
all employees who are "highly
compensated" employees under the
nondiscrimination rules of section 132 as
control employees in lieu of applying the
commuting rule control employee
definition. Under this option, all
employees who are "highly
compensated" employees are
considered "control employees" for
purposes of the commuting valuation
rule, and employees who are not "highly
compensated" are not considered
"control employees" regardless of their
positions.

Noncommercial Aircraft Flight
Valuation Rule

Flight on an Employer-Provided Aircraft

The proposed regulations provided a
single general valuation rule to
determine the fair market value of a
personal flight on an employer-provided
aircraft. The final regulations provide
further guidance on the appropriate
determination and distinguish between
a piloted aircraft and an aircraft
furnished without a pilot.

The value of a flight on a piloted
employer-provided aircraft solely for
personal purposes is equal to the
amount that an individual would have to
pay in an arm's-length transaction to
charter the same or a comparable
piloted aircraft for that period for the
same or a comparable flight. The value
of a flight on an employer-provided
aircraft that is furnished without a pilot
solely for personal purposes is the
amount that an individual would have to
pay in an arm's-length transaction to
lease the same or comparable aircraft
on the s" m-e or comparable terms for the
same period in the geographic area m
which the aircraft is used.

If the flight is for both business and
personal purposes, then the portion
attributable to personal purposes will be
included in the employee s income.
Moreover, a flight by any employee
which is solely for business purposes
may be excludable from income
pursuant to section 132(d) and § 1.132-5.

Control Employee Definition

Under the proposed regulations, the
safe harbor value of a flight on an
employer-provided aircraft depends on
whether the employee is a control
employee. Those regulations define a
control employee as any officer of the

employer, limited to the lesser of one
percent of all employees of the
employer, or ten employees. If an
employer is part of a controlled group of
corporations or is otherwise required to
be aggregated with other employers
under certain aggregation rules, the
proposed regulations provide that the
officer test must be applied with respect
to each separate employer, rather than
with respect to the employer group.

Commentators objected stating that
the officer test should be applied with
respect to the employer group, rather
than to each separate employer. Under
this approach, an employee would be a
control employee only if the employee
were an officer of the controlled group
of entities. Because employees are
generally officers of separate entities of
a controlled group of corporations,
rather than officers of the group, the
final regulations retain the rule of the
proposed regulations. However, an
officer of one entity of a controlled
group of entities shall not be.treated as
an officer of any of the other entities of
the controlled group.

A similar limitation rule is provided
with respect to the highly-paid control
employee test. The final regulations
define a control employee as an
employee within the top one-percent
most highly-paid employees, limited to a
maximum of 50 employees.

The final regulations also provide
guidance as to the circumstances under
which a control employee who is no
longer employed by the employer will
continue to be treated as a control
employee. The former employee rule
does not affect the number of employees
who may be treated as control
employees under the officer and
compensation limits of the control
employee definition used for the aircraft
valuation rule.

Seating Capacity Rule

The proposed regulations provided a
special seating capacity rule under
which the value of a flight on an
employer-provided aircraft may in some
situations be deemed to be zero. The
special rule is based on the regular
passenger seating capacity of the
aircraft.

Commentators requested that the
regulations provide additional guidance
on determining the regular passenger
seating capacity of an aircraft. In
response, the final regulations provide
that the regular passenger seating
capacity of an aircraft does not include
seats that cannot legally be used during
takeoff and have not at any time been
used during takeoff. Jumpseats and
removable seats used solely for
purposes of flight crew training are

included in the regular passenger
seating capacity if the seats can legally
be used or have ever been used during
takeoff for other than flight crew
training. The final regulations also
provide that the regular passenger
seating capacity of an aircraft reflects
any permanent reduction in the number
of seats on the aircraft. However, if at
any time within 24 months after such
reduction, any seats are added back to
the aircraft, the total passenger seating
capacity prior to the reduction will be
counted for purposes of this rule.

Under the seating capacity rule of the
proposed regulations, if at least 50
percent of the regular passenger seating
capacity of an aircraft is occupied by
individuals whose flights are primarily
for the employer's business, the value of
a flight on the aircraft by an employee,
his spouse, or dependent child is
deemed to be zero. When determining
whether the seating capacity rule is
satisfied, the proposed regulations
provide that the 50-percent test must be
satisfied when the individual whose
flight is being valued boards the aircraft
and when the individual deplanes.

Commentators stated that the 50-
percent test should be applied either at
the time the individual boards the
aircraft or at the time the individual
deplanes. Other commentators stated
the seating capacity rule should be
replaced by a rule providing that the
value of a flight is zero if at least 50
percent of the passengers on board were
flying for the employer's business.

The seating capacity rule provided in
the proposed regulations reflects the
provisions of a Treasury Department
letter addressed to Senator Robert Dole
(131 Cong. Rec. S6369 (daily ed. May 16,
1985)). For the reasons cited in the letter,
the final regulations retain the seating
capacity rule as proposed.

Commercial Aircraft Flight Valuation
Rule-Space Available Flight

For purposes of the definition of a
space available flight in the commercial
flight valuation rule, the final regulations
clarify that a flight will not be
considered a space available flight
unless the nondiscrimination
requirements of § 1.132-8 of the
regulations is satisfied.

No-Additional-Cost Services

Prior to the Consolidated Omnibus
Budget Reconciliation Act of 1985
(COBRA), a no-additional-cost service
(such as a space-available flight on a
commercial airline) was excludable
from gross income if provided to an
employee of the airline, the employee's
spouse, or the employee's dependent
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child. The proposed regulations reflect
this provision. COBRA amended this
rule, however, to provide that the no-
additional-cost service exclusion is also
available in the case of air
transportation provided to the parents of
an airline employee. The final
regulations reflect the COBRA change
which is effective for flights taken after
December 31, 1984.

COBRA also provided rules
concerning the applicability of the no-
additional-cost service exclusion to
space-available flights provided to
employees working in airline-related
services and employees working for
qualified air transportation
organizations. In addition, the Tax
Reform Act of 1986 provided rules
concerning the applicability of the no-
additional-cost service exclusion to
telephone service provided to pre-
divestiture employees. The final
requlations reflect these rules which are
effective January 1, 1985.
Line of Business

A no-additional-cost service or a
qualified employee discount provided to
an employee (or a no-additional-cost
service provided pursuant to a
reciprocal agreement) is only available
with respect to property or services that
are offered for sale to customers in the
ordinary course of the same line of
business in which the employee
receiving the property or service
performs substantial services.

The final regulations clarify that the
line of business limitation is not
satisfied if the employer's products or
services are sold primarily to employees
of the employer, rather than to
customers. Moreover, the final
regulations clarify that the line of
business requirement is a limitation
upon, and may not be used as a means
to expand, the fringe benefits that may
be offered to employees.

Finally, the regulations provide for
certain grandfather rules relating to
certain retail stores, telephone services
provided to pre-divestiture retirees,
certain affiliates of commercial airlines,
affiliated groups operating airlines, and
qualified air transportation
organizations.
Employer-Operated Eating Facility
Rules

Section 132(e) provides that gross
income does not include the value of
meals provided at an employer-operated
eating facility if revenues from the
facility normally equal or exceed the
direct operating costs of the facility and
certain nondiscrimination rules are
satisfied. The proposed regulations
defined direct operating costs and

provided that the direct operating costs
test must be applied to each separate
facility operated by an employer. A
special exclusion for the costs and
revenues attributable to meals received
by volunteers at a hospital, either free or
at a discount, has been added in the
final regulations.

Many commentators stated that
administrative burdens would be
relieved if employers were allowed to
aggregate the costs and revenues of
their eating facilities to determine
whether the direct operating costs test is
met. The final regulations adopt this
approach. It should be noted, however,
that the final regulations do not permit
employers to aggregate eating facilities
for purposes of the nondiscrimination
rules.

The proposed regulations defined an
employer-operated eating facility for
employees. One of the conditions
provided in those regulations is that
substantially all of the use of the facility
is by employees of the employer. As
requested by commentators, the final
regulations remove the restriction.

Where the value of meals in an
employer-operated eating facility may
not be excluded from income under
these regulations, that value must be
included in the employee s income. The
final regulations provide that the
amounts to be included in the
employee's income must be calculated
separately with respect to each separate
eating facility, even if the facilities were
aggregated for other purposes.

The final regulations clarify that the
individual meal subsidy rule is only
available if a charge is made to each
employee for each meal selection and if
each employee is charged the same
price for any given meal selection.

Finally, for purposes of applying the
total meal subsidy rule, the final
regulations provide that an employer
may only allocate the total meal subsidy
*on a per-employee basis if such
employer has information that would
substantiate that each employee was
provided approximately the same
number of meals at the facility.

Working Condition Fringes-ln General

The final regulations provide
additional examples to illustrate many
of the working condition fringe benefit
rules.

The final regulations further provide
that in lieu of excluding the value of a
working condition fringe with respect to
an automobile, an employer using the
automobile lease valuation rule may
include in an employee s gross income
the entire Annual Lease Value of the
automobile.

Security Transportation

The value of transportation provided
for security reasons may be excludable
from gross income as a working
condition fringe to the extent a
deduction under section 162 or 167
would be allowable to the employee had
the employee paid for the same mode of
transportation.

The proposed regulations provided
guidance on when bona fide business-
oriented security concerns exist both in
and outside the United States.
Commentators stated that the
regulations should not distinguish
between security provided in and
outside the United States. In addition,
commentators stated that the final
regulations should provide that the
security concerns listed in the proposed
regulations are merely examples of
when bona fide business-oriented
security concerns exist and are not the
only ways to demonstrate such
concerns. Commentators also suggested
that the final regulations provide
additional examples of when security
concerns exist.

In response to comments, the final
regulations eliminate the domestic/
foreign distinction and provide the
following examples of factors indicating
the existence of bona fide business-
oriented security concerns-death
threats, threats of kidnapping or serious
bodily harm, and a history of violent
terrorist activity in the relevant
geographic area.

If transportation is provided for
security reasons to the spouse or
dependents of an employee, the
proposed regulations provide that the
security rules must be satisfied
independently with respect to those
individuals. Commentators stated that
the security rules should be treated as
satisfied with respect to the spouse and
dependents of an employee if they are
satisfied with respect to the employee.

The final regulations provide that if a
bona fide business-oriented security
concern is deemed to exist with respect
to an employee, such concern is deemed
to exist with respect to the spouse and
dependents of the employee as well. If
the requirements for a security program
are then satisfied with respect to the
spouse and dependents, the excess
value attributable to security provided
for their protection is excludable from
the employee s gross income.

The final regulations provide that
when an employee s spouse and
dependents fly on board the same
aircraft as the employee for a bona fide
busmess-oriented security concern, the
requirements for a security program arc
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deemed to be satisfied with respect to
the spouse and dependents for that
flight. In all other situations, the security
program requirements must be satisfied
independently with respect to the
spouse and dependents of an employee.

Moreover, the regulations clarify that
for purposes of the working condition
safe harbor for travel on an employer-
provided aircraft because of a bona fide
business-oriented security concern, the
value of the safe harbor airfare is
determined under the non-commercial
flight special valuation rule by requiring
the employee to include in income 200
percent of the applicable cents-per-mile
rate and then adding the applicable
terminal charge.

Commentators requested that the final
regulations clarify the tax treatment to
the employee of a bodyguard/chauffeur
provided to such employee for security
reasons. The final regulations provide
that if the security rules are satisfied,
the entire value of the services of a
bodyguard/chauffeur are excludable
from the gross income of the protected
employee as a working condition fringe.
The final regulations require that a
bodyguard/chauffeur be trained in
evasive driving techniques.

Product Testing
Based on the legislative history of the

Tax Reform Act of 1984, the proposed
regulations provided that the value of
the use of consumer goods provided to
employees under a product testing
program may be excluded from gross
income as a working condition fringe.

Commentators also requested that the
final regulations provide that certain
conditions of the product testing
exclusion are not violated if the
employer charges the employee for the
personal use of the product, such as an
automobile. In response to this
suggestion, the final regulations provide
that any charge by the employer for the
personal use by an employee of a
product being tested shall be taken into
account in determining whether the
employer has imposed limits on the
employee's use of the product that
significantly reduce the value of the
personal benefit to the employee.

Qualified A utomobile Demonstration
Use

Section 132(h)(3) provides an
exclusion for the value of the qualified
automobile demonstration use of
demonstration automobiles by full-time
automobile salesmen. The proposed
regulations defined a full-time
automobile salesman as an individual
who is employed by the dealership,
customarily spends substantially all of a
normal business day on the sales floor

selling automobiles of the dealership,
and derives at least 85 percent of his
gross income from the dealership
directly as a result of his sales activities.

Commentators stated that full-time
automobile salesmen do not necessarily
spend most of the business day on the
sales floor, but that they engage in sales
activities off the dealership premises. In
response, the final regulations amend
the definition of a full-time salesman to
provide that the employee must
customarily spend at least half of a
normal business day performing the
functions of a floor salesperson or sales
manager and must directly engage in
substantial promotion and negotiation of
sales to customers.

In response to comments, the final
regulations also reduce the 85-percent
income test to a 25-percent income test.
Shared Usage of Qualified Nonpersonal
Use Vehicle

The proposed regulations provided
that 100% of the value of the use of a
qualified nonpersonal use vehicle is
excluded from the gross income of the
employee. The final regulations provide
that, in general, a working condition
fringe is available to the driver and all
passengers of a qualified nonpersonal
use vehicle. However, a working
condition fringe exclusion for a qualified
nonpersonal use vehicle is available
only with respect to the driver and not
with respect to any of the passengers of
a passenger bus or school bus.

Parking
The final regulations provide that if an

employer provides an employee with a
general transportation allowance, and
the.employee is not required to use such
allowance for parking, no portion of
such amount is excludable as a parking
expense even if those funds are actually
used for parking.

De minimis Fringes
The proposed regulations provided a

special de minimis fringe exclusion for
the value of public transit passes that do
not exceed $15 per month provided to
employees to defray commuting
expenses. Commentators stated that this
exclusion should also apply if the
employer provides vouchers or similar
instruments exchangeable solely for
tokens, farecards, or other instruments
that enable the employee to use the
transit system. The final regulations
adopt this suggestion (subject to the $15
per month limit).

The proposed regulations also
provided a special de minimis exclusion
for occasional meal money or local
transportation fare provided to
employees whose normal workday is

extended because of overtime work.
Commentators requested a definition of
the term "occasional. In response, the
final regulations provide guidance on
this issue.

The final regulations also provide
special rules for local transportation
fare provided in unusual circumstances
and for security reasons. These rules
permit an exclusion from gross income
for the fare that exceeds $1.50 per one-
way commute. The final regulations
define when unusual circumstances and
security concerns exist.

Nondiscrimination Rules

The proposed regulations provided
guidance concerning the
nondiscrimination requirements
applicable to no-additional-cost
services, qualified employee discounts,
and employer-operated eating facilities
for employees. Under these rules, the
value of benefits provided to officers,
owners, or highly compensated
employees could not be excluded from
their gross incomes unless the benefits
were available on substantially the
same terms to either (1) all of the
employees of the employer or (2) each
member of a group of employees that is
defined under a reasonable
classification that does not discriminate
in favor of such employees. The Tax
Reform Act of 1986 changes the
prohibited group of employees to "highly
compensated employees" defined as
any employee who (1) is a five percent
or greater owner, (2) received
compensation in excess of $75,000, (3)
received compensation in excess of
$50,000 and who was in the top-paid 20
percent of employees, or (4) was an
officer of the employer at any time and
received compensation greater than 150
percent of the section 415(c)(1)(A) limit
for this year. The final regulations
reflect this change.

The employees who may be excluded
from consideration have been changed
in the final regulations. The proposed
regulations included unionized
employees unless all such employees
were excluded. The final regulations
exclude those employees who may be
excluded from consideration under
section 89(h).

A special nondiscrimination rule
applies for benefits allocated on a
seniority basis. In such circumstances, a
benefit shall not fail to be treated as
available to a group of employees on
substantially the same terms if (1) notice
of the terms of availability is provided
to all employees in the group; and (2) the
average value of the benefit provided
per non-highly compensated employee is
at least 75% of that provided per highly
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compensated employee. In determining
the average value of benefit provided,
all employee's of the employer are
counted, including those who receive no
benefit from the employer.

Definition of Compensation

Generally, for purposes of the final
regulations, a uniform definition of
compensation has been added.
Compensation is generally defined as
the amount determined under section
414(q)(7). A chauffeur's compensation is
defined as the sum of the amount
determined under section 414(q)(7) plus
the value of nontaxable lodging.

Consumer Price Index Adjustments

The final regulations generally
provide that the limitations on the
applicable values of vehicles for
purposes of the special valuation rules
(e.g., the $16,500 limitation on vehicles
for use of the fleet average valuation
rule) are to be adjusted annually for
changes in the consumer price index
automobile component. Similar
adjustments to reflect changes in the
consumer price index are to be made to
the compensation limitations provided
in the definition of control employee.

Prizes and Awards

These regulations do not address
issues concerning prizes and awards.
Separate guidance will be provided with
respect to those issues.

Frequent Flyer

These regulations do not address
issues concerning the tax treatment of
frequent flyer bonus programs, and
similar programs because these issues
are still under consideration.

Executive Order 12291, Regulatory
Flexibility Act, and Paperwork
Reduction Act

The Commissioner of Internal
Revenue has determined that this final
rule is not a major rule as defined in
Executive Order 12291 and that a
regulatory impact analysis is therefore
not required.

Although a notice of proposed
rulemaking that solicited public
comment was issued, the Internal
Revenue Service concluded when the
notice of proposed rulemaking was
issued that the regulations are
interpretative and that the notice and
public procedure requirements of 5
U.S.C. 553 did not apply. Accordingly,
the final regulations do not constitute
regulations subject to the Regulatory
Flexibility Act (5 U.S.C. Chapter 6).

Drafting Information

The principal author of these final
regulations is Rhonda G. Migdail of the
Office of the Assistant Chief Counsel
(Employee Benefits and Exempt
Organizations), Internal Revenue
Service. Personnel from other offices of
the Internal Revenue Service and
Treasury Department also participated
in developing the regulations on matters
of both substance and style.

List of Subjects

26 CFR 1.61-1-1.281-4

Income taxes, Taxable income,
Deductions, Exemptions.

26 CFR 1.861-1-1.997-1

Income taxes, Aliens, Exports, DISC,
Foreign investments in U.S., Foreign tax
credit, Sources of income, United States
investments abroad.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR Parts I and 602
are amended as follows:

PART I-(AMENDED]

Paragraph 1. The authority for Part 1
is amended by adding the following
citation:

Authority: 26 U.S.C. 7805 Sections
1.61-21, 1.132-0, 1.132-1, 1.132-2, 1.132-3,
1.132-4, 1.132-5, 1.132-6, 1.132-7 and 1.132-8
also issued under 26 U.S.C. 132.

Par. 2. Section 1.61-2T is amended by
revising the title of such section to read
as follows:

§ 1.61-2T Taxation of fringe benefits-
1985 through 1988 (Temporary).

Par. 3. Section 1.61-2T is amended by
revising paragraphs (a](6) and (e)(1}(iii)
to read as follows:

(a) Fringe benefits.
(6) Effective date. This section is

effective from January 1, 1985, to
December 31, 1988, with respect to fringe
benefits furnished before January 1,
1989. No inference may be drawn from
the promulgation or terms of this section
concerning the application of law in
effect prior to January 1, 1985.

(e)
(1)

(iii) Limitation on use of the vehicle
cents-per-mile valuation rule. The value
of the use of an automobile (as defined
in paragraph (d)(1)(ii) of this section)
may not be determined under the
vehicle cents-per-mile valuation rule of

this paragraph (e) if the fair market
value of the automobile (determined
pursuant to paragraphs (d)(5) (i) through
(iv) of this section as of the later of
January 1, 1985, or the first date on
which the automobile is made available
to any employee of the employer for
personal use) exceeds $12,800. No
inference may be drawn from the
promulgation or terms of this section
concerning the application of law in
effect prior to January 1, 1985.

§ 1.61-2 [Amended]

Par. 4. Section 1.61-2 is amended by
revising paragraph (d)(2}(ii)(b) to read as
follows:
(b) Cost of group-term life insurance

on the life of an individual other than an
employee. The cost (determined under
paragraph (d)(2) of § 1.79-3) of group-
term life insurance on the life of an
individual other than an employee (such
as the spouse or dependent of the
employee) provided in connection with
the performance of services by the
employee is includible in the gross
income of the employee.

Par. 5. Section 1.61-21 is added
immediately following § 1.61-15 and
reads as follows:

§ 1.61-21 Taxation of fringe benefits.
(a) Fringe benefits-(1) In general.

Section 61(a)(1) provides that, except as
otherwise provided in subtitle A of the
Internal Revenue Code of 1986, gross
income includes compensation for
services, including fees, commissions,
fringe benefits, and similar items. For an
outline of the regulations under this
section relating to fringe benefits, see
paragraph (a)(7) of this section.
Examples of fringe benefits include: an
employer-provided automobile, a flight
on an employer-provided aircraft, an
employer-provided free or discounted
commercial airline flight, an employer-
provided vacation, an employer-
provided discount on property or
services, an employer-provided
membership in a country club or other
social club, and an employer-provided
ticket to an entertainment or sporting
event.

(2) Fringe benefits excluded from
income. To the extent that a particular
fringe benefit is specifically excluded
from gross income pursuant to another
section of subtitle A of the Internal
Revenue Code of 1986, that section shall
govern the treatment of that fringe
benefit. Thus, if the requirements of the
governing section are satisfied, the
fringe benefits may be excludable from
gross income. Examples of excludable
fringe benefits include qualified tuition
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reductions provided to an employee
(section 117(d)); meals or lodging
furnished to an employee for the
convenience of the employer (section
119); benefits provided under a
dependent care assistance program
(section 129); and no-additional-cost
services, qualified employee discounts,
working condition fringes, and de
minimis fringes (section 132). Similarly,
the value of the use by an employee of
an employer-provided vehicle or a flight
provided to an employee on an
employer-provided aircraft may be
excludable from income under section
105 (because, for example, the
transportation is provided for medical
reasons) if and to the extent that the
requirements of that section are
satisfied. Section 134 excludes from
gross income "qualified military
benefits. An example of a benefit that
is not a qualified military benefit is the
personal use of an employer-provided
vehicle. The fact that another section of
subtitle A of the Internal Revenue Code
addresses the taxation of a particular
fringe benefit will not preclude section
61 and the regulations thereunder from
applying, to the extent that they are not
inconsistent with such other section. For
example, many fringe benefits
specifically addressed in other sections
of subtitle A of the Internal Revenue
Code are excluded from gross income
only to the extent that they do not
exceed specific dollar or percentage
limits, or only if certain other
requirements are met. If the limits are
exceeded or the requirements are not
met, some or all of the fringe benefit
may be includible in gross income
pursuant to section 61. See paragraph
(b)(3) of this section.

(3) Compensation for services. A
fringe benefit provided in connection
with the performance of services shall
be considered to have been provided as
compensation for such services.
Refraining from the performance of
services (such as pursuant to a covenant
not to compete) is deemed to be the
performance of services for purposes of
this section.

(4) Person to whom fringe benefit is
taxable-(i) In general. A taxable fringe
benefit is included in the income of the
person performing the services in
connection with which the fringe benefit
is furnished. Thus, a fringe benefit may
be taxable to a person even though that
person did not actually receive the
fringe benefit. If a fringe benefit is
furnished to someone other than the
service provider such benefit is
considered in this section as furnished
to the service provider, and use by the
other person is considered use by the

service provider. For example, the
provision of an automobile by an
employer to an employee's spouse in
connection with the performance of
services by the employee is taxable to
the employee. The automobile is
considered available to the employee
and use by the employee's spouse is
considered use by the employee.

(ii) All persons to whom benefits are
taxable referred to as employees. The
person to whom a fringe benefit is
taxable need not be an employee of the
provider of the fringe benefit, but may
be, for example, a partner, director, or
an independent contractor. For
convenience, the term "employee"
includes any person performing services
in connection with which a fringe
benefit is furnished, unless otherwise
specifically provided in this section.

(5) Provider of a fringe benefit
referred to as an employer. The
"provider" of a fringe benefit is that
person for whom the services are
performed, regardless of.whether that
person actually provides the fringe
benefit to the recipient. The provider of
a fringe benefit need not be the
employer of the recipient of the fringe
benefit, but may be, for example, a
client or customer of the employer or of
an independent contractor. For
convenience, the term "employer"
includes any provider of a fringe benefit
in connection with payment for the
performance of services, unless
otherwise specifically provided in this
section.

(6) Effective date. Except as otherwise
provided, this section is effective as of
January 1, 1989 with respect to fringe
benefits provided after December 31,
1988. See § 1.61-2T for rules in effect
from January 1, 1985, to December 31,
1988.

(7) Outline of this section. The
following is an outline of the regulations
in this section relating to fringe benefits:
§ 1.61-21 (a) Frnge benefits.

(1) In general.
(2) Fringe benefits excluded from income.
(3) Compensation for services.
(4) Person to whom fringe benefit is

taxable.
(5) Provider of a fringe benefit referred to

as an employer.
(6) Effective date.
(7) Outline of this section.

§ 1.61-21 (b) Valuation of fringe benefits
(1) In general.
(2) Fair market value.
(3) Exclusion from income based on cost.
(4) Fair market value of the availability of

an employer-provided vehicle.
(5) Fair market value of chauffeur services.
(6) Fair market value of a flight on an

employer-provided piloted aircraft.

(7) Fair market value of the use of an
employer-provided aircraft for which the
employer does not furnish a pilot.

§ 1.61-21 (c) Special valuation rules.
(1) In general.
(2) Use of the special valuation rules.
(3) Election to use the special valuation

rules.
(4) Application of section 414 to employers.
(5) Valuation formulae contained in the

special valuation rules.
(6) Modification of the special valuation

rules.
(7) Special accounting rule.

§ 1,61-21 (d) Automobile lease valuation rule.
(1) In general.
(2) Calculation of Annual Lease Value.
(3) Services included in, or excluded from.

the Annual Lease Value Table.
(4) Availability of an automobile for less

than an entire calendar year.
(5) Fair market value.
(6) Special rules for continuous availability

of certain automobiles.
(7) Consistency rules.

§ 1.61-21 (e) Vehicle cents-per-mile valuation
rule,

(1) In general.
(2) Definition of vehicle.
(3) Services included in, or excluded from,

the cents-per-mile rate.
(4) Valuation of personal use only.
(5) Consistency rules.

§ 1.61-21 (f) Commuting valuation rule.
(1) In general.
(2) Special rules.
(3) Commuting value.
(4) Definition of vehicle.
(5) Control employee defined-Non-

government employer.
(6) Control employee defined-Government

employer.
(7) "Compensation" defined.

§ 1.61-21 (g) Non-commercil flight valuation
rule.

(1) In general.
(2) Eligible flights and eligible aircraft.
(3) Definition of a flight.
(4) Personal and non-personal flights.
(5) Aircraft valuation formula.
(6) Discretion to provide new formula.
(7) Aircraft multiples.
(8) Control employee defined-Non-

government employer.
(9) Control employee defined-Government

employer.
(10) "Compensation" defined.
(11) Treatment of former employees.
(12) Seating capacity rule.
(13) Erroneous use of the non-commercial

flight valuation rule.
(14) Consistency rules.

§ 1.61-21 (h) Commercial flight valuation
rule.

(1) In general.
(2) Space-available flight.
(3) Commercial aircraft.
(4) Timing of inclusion.
(5) Consistency rules.

§ 1.61--21 (i) [Reserved]
§ 1.61-21 (j) Valuation of meals provided at

an employer-operated eating facility for
employees.

(1) In general.
(2) Valuation formula.
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(b) Valuation of fringe benefits-(1) In
general. An employee must include in
gross income the amount by which the
fair market value of the fringe benefit
exceeds the sum of-

(i) The amount, if any, paid for the
benefit by or on behalf of the recipient,
and

(ii) The amount, if any, specifically
excluded from gross income by some
other section of subtitle A of the Internal
Revenue Code of 1986.

Therefore, for example, if the
employee pays fair market value for
what is received, no amount is
includible in the gross income of the
employee. In general, the determination
of the fair market value of a fringe
benefit must be made before subtracting
out the amount, if any, paid for the
benefit and the amount, if any,
specifically excluded from gross income
by another section of subtitle A. See
paragraphs (d)(2)(ii) and (e)(1)(iii) of this
section.

(2) FaiP market value. In general, fair
market value is determined on the basis
of all the facts and circumstances.
Specifically, the fair market value of a
fringe benefit is the amount that an
individual would have to pay for the
particular fringe benefit in an arm's-
length transaction. Thus, for example,
the effect of any special relationship
that may exist between the employer
and the employee must be disregarded.
Similarly, an employee's subjective
perception of the value of a fringe
benefit is not relevant to the
determination of the fringe benefit's fair
market value nor is the cost incurred by
the employer determinative of its fair
market value. For special rules relating
to the valuation of certain fringe
benefits, see paragraph (c) of this
section.

(3) Exclusion from income based on
cost. If a statutory exclusion phrased in
terms of cost applies to the provision of
a fringe benefit, section 61 does not
require the inclusion in the recipient's
gross income of the difference between
the fair market value and the excludable
cost of that fringe benefit. For example,
section 129 provides an exclusion from
an employee's gross income for amounts
contributed by an employer to a
dependent care assistance program for
employees. Even if the fair market value
of the dependent care assistance
exceeds the employer's cost, the excess
is not subject to inclusion under section
61 and this section. However, if the
statutory cost exclusion is a limited
amount, the fair market value of the
fringe benefit attributable to any excess
cost is subject to inclusion. This would
be the case, for example, where an
employer pays or incurs a cost of more

than $5,000 to provide dependent care
assistance to an employee.

(4) Fair market value of the
availability of an employer-provided
vehicle-(i) In general. If the vehicle
special valuation rules of paragraph (d),
(e), or (f) of this section do not apply
with respect to an employer-provided
vehicle, the value of the availability of
that vehicle is determined under the
general valuation principles set forth in
this section. In general, that value
equals the amount that an individual
would have to pay in an arm's-length
transaction to lease the same or
comparable vehicle on the same or
comparable conditions in the geographic
area in which the vehicle is available for
use. An example of a comparable
condition is the amount of time that the
vehicle is available to the employee for
use, e.g., a one-year period. Unless the
employee can substantiate that the same
or comparable vehicle could have been
leased on a cents-per-mile basis, the
value of the availability of the vehicle
cannot be computed by applying a
cents-per-mile rate to the number of
miles the vehicle is driven.

(ii) Certain equipment excluded The
fair market value of a vehicle does not
include the fair market value of any
specialized equipment not susceptible to
personal use or any telephone that is
added to or carried in the vehicle,
provided that the presence of that
equipment or telephone is necessitated
by, and attributable to, the business
needs of the employer. However, the
value of specialized equipment must be
included, if the employee to whom the
vehicle is available uses the specialized
equipment in a trade or business of the
employee other than the employee's
trade or business of being an employee
of the employer.

(5) Fair market value of chauffeur
services--{i) Determination of value-
(A) In general. The fair market value of
chauffeur services provided to the
employee by the employer is the amount
that an individual would have to pay in
an arm's-length transaction to obtain the
same or comparable chauffeur services
in the geographic area for the period in
which the services are provided. In
determining the applicable fair market
value, the amount of time, if any, the
chauffeur remains on-call to perform
chauffeur services must be included. For
example, assume that A, an employee of
corporation M, needs a chauffeur to be
on-call to provide services to A during a
twenty-four hour period. If during that
twenty-four hour period, the chauffeur
actually drives A for only six hours, the
fair market value of the chauffeur
services would have to be the value of
having a chauffeur on-call for a twenty-

four hour period. The cost of taxi fare or
limousine service for the six hours the
chauffeur actually drove A would not be
an accurate measure of the fair market
value of chauffeur services provided to
A. Moreover, all other aspects of the
chauffeur's services (including any
special qualifications of the chauffeur
(e.g., training in evasive driving skills) or
the ability of the employee to choose the
particular chauffeur) must be taken into
consideration.

(B) Alternative valuation with
reference to compensation paid.
Alternatively, the fair market value of
the chauffeur services may be
determined by reference to the
compensation (as defined in paragraph
(b)(5)(ii) of this section) received by the
chauffeur from the employer.

(C) Separate valuation for chauffeur
services. The value of chauffeur services
is determined separately from the value
of the availability of an employer-
provided vehicle.

(ii) Definition of compensation-(A)
In-general. For purposes of this
paragraph (b)(5)(ii), the term
,.compensation" means compensation as
defined in section 414(q)(7) and the fair
market value of nontaxable lodging (if
any) provided by the employer to the
chauffeur in the current year.

(B) Adjustments to compensation-
For purposes of this paragraph (b)(5)(ii),
a chauffeur's compensation is reduced
proportionately to reflect the amount of
time during which the chauffeur
performs substantial services for the
employer other than as a chauffeur and
is not on-call as a chauffeur. For
example, assume a chauffeur is paid
$25,000 a year for working a ten-hour
day, five days a week and also receives
$5,000 in nontaxable lodging. Further
assume that during four hours of each
day, the chauffeur is not on-call to
perform services as a chauffeur because
that individual is performing secretarial
functions for the employer. Then, for
purposes of determining the fair market
value of this chauffeur's services, the
employer may reduce the chauffeur's
compensation by 4/io or $12,000 (.4X
($25,000 +$5,000) =$12,000). Therefore, in
this example, the fair market value of
the chauffeur's services is $18,000
($30,000 -$12,000). However, for
purposes of this paragraph (b)(5)(ii), a
chauffeur's compensation is not to be
reduced by any amounts paid to the
chauffeur for time spent "on-call, even
though the chauffeur actually performs
other services for the employer during
such time. For purposes of this
paragraph (b)(5)(ii), a determination tnat
a chauffeur is performing substantial
services for the employer other than as a
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chauffeur is based upon the facts and
circumstances of each situation. An
employee will be deemed to be
performing substantial services for the
employer other than as a. chauffeur if a
certain portion of each working day is
regularly spent performing other
services for the employer.

(iii) Calculation of chauffeur services
for personal purposes of the employee.
The fair market value of chauffeur
services provided to the employee for
personal purposes may be determined
by multiplying the fair market value of
chauffeur services, as determined
pursuant to paragraph (b)(5)(i) (A) or (B)
of this section, by a fraction, the
numerator of which is equal to the sum
of the hours spent by the chauffeur
actually providing personal driving
services to the employee and the hours
spent by the chauffeur in "personal on-
call time, and the denominator of
which is equal to all hours the chauffeur
spends in driving services of any kind
paid for by the employer, including all
hours that are "on-call.

(iv) Definition of on-call time. For
purposes of this paragraph, the term
"on-call time" means the total amount of
time that the chauffeur is not engaged in
the actual performance of driving
services, but during which time the
chauffeur is available to perform such
services. With respect to a round-trip,
time spent by a chauffeur waiting for an
employee to make a return trip is
generally not treated as on-call time;
rather such time is treated as part of the
round-trip.

(v) Definition of personal on-call time.
For purposes of this paragraph, the term
"personal on-call time" means the
amount of time outside the employee's
normal working hours for the employer
when the chauffeur is available to the
employee to perform driving services.

(vi) Presumptions. (A) An employee's
normal working hours will be presumed
to consist of a ten hour period during
which the employee usually conducts
business activities for that employer.

(B) It will be presumed that if the
chauffeur is on-call to provide driving
services to an employee during the
employee's normal working hours, then
that on-call time will be performed for
business purposes.

(C) Similarly, if the chauffeur is on-
call to perform driving services to an
employee after normal working hours,
then that on-call time will be presumed
to be "personal on-call time.

(D) The presumptions set out in
paragraph (b](5)(vi) (A), (B), and (C) of
this section may be rebutted. For
example, an employee may demonstrate
by adequate substantiation that his or
her normal working hours consist of

more than ten hours. Furthermore; if the
employee keeps adequate records and is
able to substantiate that some portion of
the driving services performed by the
chauffeur after normal working hours is
attributable to business purposes, then
personal on-call time may be reduced by
an amount equal to such personal on-
call time multiplied by a fraction, the
numerator of which is equal to the time
spent by the chauffeur after normal
working hours driving the employee for
business purposes, and the denominator
of which is equal to the total time spent
by the chauffeur driving the employee
after normal working hours for all
purposes.

(vii) Examples. The rules of this
paragraph (b)(5) may be illustrated by
the following examples:

Example (1). An employer makes available
to employee A an automobile and a full-time
chauffeur B (who performs no other services
for A's employer) for an entire calendar year.
Assume that the automobile lease valuation
rule of paragraph (d) of this section is used
and that the Annual Lease Value of the
automobile is $9,250. Assume further that B's
compensation for the year is $12,000 (as
defined in section 414(q)(7)) and that B is
furnished lodging with a value of $3,000 that
is excludable from B's gross income. The
maximum amount subject to inclusion in A's
gross income for use of the automobile and
chauffeur is therefore $24,250
($12,000+$3,000+$9,250). If 70 percent of the
miles placed on the automobile during the
year are for A's employer's business, then
$6,475 is excludable from A's gross income
with respect to the automobile as a working
condition fringe ($9,250 x.70). Thus, $2,775 is
includible in A's gross income with respect to
the automobile ($9,250-$,475). With respect
to the chauffeur, if 20 percent of the
chauffeur's time is spent actually driving A or
being on-call to drive A for personal
purposes; then $3,000 is includible in A s
income [.20x $15,000). Eighty percent of
$15,000, or $12,000, is excluded from A's
income as a working condition fringe.

Example (2). Assume the same facts as in
example (1) except that in addition to
providing chauffeur services, B is responsible
for performing substantial non-chauffeur-
related duties (such as clerical or secretarial
functions) during which time B is not "on-
call" as a chauffeur. If B spends only 75
percent of the time performing chauffeur
services, then the maximum amount subject
to inclusion in A's gross income for use of the
automobile and chauffeur is $20,500
(($15,000X.75)+$9,250). If B is actually
driving A for personal purposes or is on-call
to drive A for personal purposes for 20
percent of the time during which B is
available to provide chauffeur services, then
$2,250 is includible in A's gross income
(.20x$11,250). The income inclusion with
respect to the automobile is the same as in
example (1).

Example (3). Assume the same facts as in
example (2) except that while B is performing
non-chauffeur-related duties, B is on call as

A's chauffeur. No part of B's compensation is
excluded when determining the value of the
benefit provided to A. Thus, as in example
(1), $3,000 is includible in A's gross income
with respect to the chauffeur.

(6) Fair market value of a flight on an
employer-provided piloted oircraft-i)
In general. If the non-commercial flight
special valuation rule of paragraph (g) of
this section does not apply, the value of
a flight on an employer-provided piloted
aircraft is determined under the general
valuation principles set forth in this
paragraph.

(ii) Value of flight. If an employee
takes a flight on an employer-provided
piloted aircraft and that employee's
flight is primarily personal (see § 1.162-
2(b)(2)), the value of the flight is equal to
the amount that an individual would
have to pay in an arm's-length
transaction to charter the same or a
comparable piloted aircraft for that
period for the same or a comparable
flight. A flight taken under these
circumstances may not be valued by
reference to the cost of commercial
airfare for the same or a comparable
flight. The cost to charter the aircraft
must be allocated among all employees
on board the aircraft based on all the
facts and circumstances unless one or
more of the employees controlled the
use of the aircraft. Where one or more
employees control the use of the
aircraft, the value of the flight shall be
allocated solely among such controlling
employees, unless a written agreement
among all the employees on the flight
otherwise allocates the value of such
flight. Notwithstanding the allocation
required by the preceding sentence, no
additional amount shall be included in
the income of any employee whose
flight is properly valued under the
special valuation rule of paragraph (g) of
this section. For purposes of this
paragraph (b)(6), "control" means the
ability of the employee to determine the
route, departure time and destination of
the flight. The rules provided in
paragraph (g)(3) of this section will be
used for purposes of this section in
defining a flight. Notwithstanding the
allocation required by the preceding
sentence, no additional amount shall be
included in the income of an employee
for that portion of any such flight which
is excludible from income pursuant to
section 132(d) or § 1.132-5 as a working
condition fringe.

(iii) Examples. The rules of paragraph
(b)(6) of this section may be illustrated
by the following examples:

Example (1). An employer makes available
to employees A and B a piloted'aircraft in
New York, New York. A wants to go to Los
Angeles, California for personal purposes. B
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needs to go to Chicago, Illinois for business
purposes, and then wants to go to Los
Angeles, California for personal purposes.
Therefore, the aircraft first flies to Chicago,
and B deplanes and then boards the plane
again. The aircraft then flies to Los Angeles,
California where A and B deplane. The value
of the flight to employee A will be no more
than the amount that an individual would
have to pay in an arm's length transaction to
charter the same or a comparable piloted
aircraft for the same or comparable flight
from New York City to Los Angeles. No
amount will be imputed to employee A for
the stop at Chicago. As to employee B, the
value of the personal flight will be no more
than the value or the flight from Chicago to
Los Angeles. Pursuant to the rules set forth in
§ 1.132-5(k), the flight from New York to
Chicago will not be included in employee B's
income since that flight was taken solely for
business purposes. The charter cost must be
allocated between A and B, since both
employees controlled portions of the flight.
Assume that the employer allocates
according to the relative value of each
employee's flight. If the charter value of A's
flight from New York City to Los Angeles is
$1,000 and the value of B's flight from
Chicago to Los Angeles is $600 and the value
of the actual flight from New York to Chicago
to Los Angeles is $1,200, then the amount to
be allocated to employee A is $750 ($1,000/
($1,000+$600)X$1,200) and the amount to be
allocated to employee B is $450 ($600/
($1000 + $600) X $1,200).

Example (2). Assume the same facts as in
example (1), except that employee A also
deplanes at Chicago, Illinois, but for personal
purposes. The value of the flight to employee
A then becomes the value of a flight from
New York to Chicago to Los Angeles, i.e.,
$1,200. Therefore, the amount to be allocated
to employee A is $800 ($1,200/
($1,200+$600)X$1,200) and the amount to be
allocated to employee B is $400 ($600/
($1,200 + $600) x $1,200).

(7] Fair market value of the use of on
employer-provided aircraft for which
the employer does not furnish a pilot. (i)
In general. If the non-commercial flight
special valuation rule of paragraph (g) of
this section does not apply and if an
employer provides an employee with the
use of an aircraft without a pilot, the
value of the use of the employer-
provided aircraft is determined under
the general valuation principles set forth
in this paragraph (b)(7).

[ii) Value of flight. In general, if an
employee takes a flight on an employer-
provided aircraft for which the employer
does not furnish a pilot, the value of that
flight is equal to the amount that an
individual would have to pay in an
arm's-length transaction to lease the
same or comparable aircraft on the
same or comparable terms for the same
period in the geographic area in which
the aircraft is used. For example, if an
employer makes its aircraft available to
an employee who will pilot the aircraft
for a two-hour flight, the value of the use

of the aircraft is the amount that an
individual would have to pay in an
arm's-length transaction to rent a
comparable aircraft for that period in
the geographic area in which the aircraft
is used. As another example, assume
that an employee uses an employer-
provided aircraft to commute between
home and work. The value of the use of
the aircraft is the amount that an
individual would have to pay in an
arm's-length transaction to rent a
comparable aircraft for commuting in
the geographic area in which the aircraft
is used. If the availability of the flight is
of benefit to more than one employee,
then such value shall be allocated
among such employees on the basis of
the relevant facts and circumstances.

(c) Special valuation rule-(1) In
general. Paragraphs (d) through (j) of
this section provide special valuation
rules that may be used under certain
circumstances for certain commonly
provided fringe benefits. For general
rules relating to the valuation of fringe
benefits not eligible for valuation under
the special valuation rules, see
paragraph (b) of this section.

(2) Use of the special valuation
rules-{(i) In general. The special
valuation rules may be used for income
tax, employment tax, and reporting
purposes. The employer has the option
to use any of the special valuation rules.
However, an employee may only use a
special valuation rule if the employer
uses the rule. Moreover, an employee
may only use the special rule that the
employer uses to value the benefit
provided; the employee may not use
another special rule to value that
benefit. The employee may always use
general valuation rules based on facts
and circumstances (see paragraph (b) of
this section) even if the employer uses a
special rule. If a special rule is used, it
must be used for all purposes. If an
employer properly uses a special rule
and the employee uses the special rule,
the employee must include in gross
income the amount determined by the
employer under the special rule reduced
by the sum of-

(A) Any amount reimbursed by the
employee to the employer, and

(B) Any amount excludable from
income under another section of subtitle
A of the Internal Revenue Code of 1986.
If an employer properly uses a special
rule and properly determines the amount
of an employee s working condition
fringe under section 132 and § 1.132-5
(under the general rule or under a
special rule), and the employee uses the
special valuation rule, the employee
must include in gross income the amount
determined by the employer less any
amount reimbursed by the employee to

the employer. The employer and
employee may use the special rules to
determine the amount of the
reimbursement due the employer by the
employee. Thus, if an employee
reimburses an employer for the value of
a benefit as determined under a special.
valuation rule, no amount is includable
in the employee's gross income with
respect to the benefit.

(ii) Vehicle special valuation rules-
(A) Vehicle by vehicle basis. Except as
provided in paragraphs (d](7)(v] and
(e)(5)(v) of this section,,the vehicle
special valuation rules of paragraphs
(d), (e), and [f) of this section apply on a
vehicle by vehicle basis. An employer
need not use the same vehicle special
valuation rule for all vehicles provided
to all employees. For example, an
employer may use the automobile lease
valuation rule for automobiles provided
to some employees, and the commuting
and vehicle cents-per-mile valuation
rules for automobiles provided to other
employees. For purposes of valuing the
use or availability of a vehicle, the
consistency rules provided in
paragraphs (d)(7) and (e)(5) of this
section (relating to the automobile lease
valuation rule and the vehicle cents-per-
mile valuation rule, respectively) apply.

(B) Shared vehicle usage. If an
employer provides a vehicle to
employees for use by more than one
employee at the same time, such as with
an employer-sponsored vehicle
commuting pool, the employer may use
any of the special valuation rules that
may be applicable to value the use of
the vehicle by the employees. The
employer must use the same special
valuation rule to value the use of the
vehicle by each employee who shares
such use. The employer must allocate
the value of the use of the vehicle based
on the relevant facts and circumstances
among the employees who share use of
the vehicle. For example, assume that an
employer provides an automobile to four
of its employees and that the employees
use the automobile in an employer-
sponsored vehicle commuting pool.
Assume further that the employer uses
the automobile lease valuation rule of
paragraph (d) of this section and that
the Annual Lease Value of the
automobile is $5,000.

The employer must treat $5,000 as the
value of the availability of the
automobile to the employees, and must
apportion the $5,000 value among the
employees who share the use of the
automobile based on the relevant facts
and circumstances. Each employee's
share of the value of the availability of
the automobile is then to be reduced by
the amount, if any, of each employee s
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working condition fringe exclusion and
the amount reimbursed by the employee
to the employer.

(iii) Commercial and noncommercial
flight valuation rules. Except as
otherwise provided, if either the
commercial flight valuation rule or the
non-commercial flight valuation rule is
used, that rule must be used by an
employer to value all eligible flights
taken by all employees in a calendar
year. See paragraph (g)(14) of this
section for the applicable consistency
rules.

(3) Election to use the special
valuation rules-fi) In general. A
particular special valuation rule is
deemed to have been elected by the
employer (and, if applicable, by the
employee), if the employer (and, if
applicable, the employee) determines
the value of the fringe benefit provided
by applying the special valuation rule
and treats that value as the fair market
value of the fringe benefit for income,
employment tax, and reporting
purposes. Neither the employer nor the
employee must notify the Internal
Revenue Service of the election.

(ii) Notification to employee. (A)
Requirement to provide notice. An
employer who elects to use a special
valuation rule must notify the employee
of the election by the later of January 31
of the calendar year for which the
election is to apply, October 31 for
calendar year 1989 or 30 days after the
employer first provides the benefit to the
employee. If an employer elected to use
a special valuation rule for the
immediately preceding calendar year
and notified the affected employee in
the manner prescribed by this paragraph
(c)(3)(ii), then the employer need not
notify the employee that the employer
elects to continue using the same special
valuation rule. If, consistent with the
rules of paragraphs (d)(7) and (e)(5) of
this section, an employer elects to
discontinue using a special valuation
rule and either elects to use another
special valuation rule or applies general
valuation principles to determine the
value of the employer-provided benefit,
the employer must notify the affected
employee of the change in election in
the manner prescribed by this paragraph
(c}[3)(ii).

(B) Content of notice. The notice
required by this paragraph (c)(3)(ii) must
state that an employer is electing to use
a special valuation rule for valuing a
benefit provided to an employee (or is
discontinuing the use of such a rule if
that is the case). The notice must also
alert employees to any applicable
section 274(d) substantiation
requirements and to the effect of failure
to comply with such requirements. In

addition, the notice must state the date
on which the notice is provided. If an
employer is not certain which vehicle
special valuation rule will be applied
with respect to a particular employer-
provided vehicle, the employer must
notify the affected employee of the
special valuation rules that the employer
may apply. For example, if an employer
intends to use either the automobile
lease valuation rule or the vehicle cents-
per-mile valuation rule depending upon
which rule yields a lesser amount of
taxable income with respect to the use
of a particular vehicle (or, alternatively,
with respect to the use of a specific
group of vehicles), the employer must
notify the affected employee that the
employer elects to use either of the
specified valuation rules depending on
which rule yields a lesser amount of
taxable income with respect to the
vehicle (or, alternatively, with respect to
the specified group of vehicles).

(C) Manner of providing notification
to employee. The notice required by this
paragraph (c)(3)(ii) must be provided in
a manner reasonably expected to come
to the attention of all affected
employees. For example, this may be
accomplished by providing the notice
directly to the employee in a mailing or
with the employee's paycheck, or by
posting the notice at a location where
there is a strong likelihood that the
notice will be read by all affected
employees.

(D) Failure to provide notice. Except
as provided in this paragraph
(c)(3)(ii)(D), with respect to benefits
provided in a calendar year, if an
employer does not provide notice of an
election to use a special valuation rule
at the time and in the manner prescribed
by this paragraph (c)(3)(ii), the employer
may not use any such special valuation
rule or any related special valuation rule
to value the benefit provided i such
year to employees who were not so
notified but rather must use general
valuation principles. However, if before
January 31 of the year following the year
in which notice was not provided, the
employer receives written notification
from an employee who was not notified,
and such notification clearly indicates
that the employee knows of

(1) The employer's use of a special
valuation rule,

(2) The substantiation requirements
that apply with respect to the special
valuation rule, and

(3) The effect of a failure to comply
with such requirements,
the employer may use the special
valuation rule identified in the written
employee notification with respect to
the benefit provided to such employee.

The rules set out in this paragraph
(d)(3)(ii)(D) also apply, with appropriate
adjustments, when an employer is
discontinuing the use of a special
valuation rule.

(4) Application of section 414 to
employers. For purposes of paragraphs
(c) through (j) of this section, except as
otherwise provided therein, the term"employer" includes all entities required
to be treated as a single employer under
section 414 (b), (c), (in), or (o).

(5) Valuation formulae contained in
the special valuation rules. The
valuation formula contained in the
special valuation rules are provided
only for use in connection with those
rules. Thus, when a special valuation
rule is properly applied to a fringe
benefit, the Commissioner will accept
the value calculated pursuant to the rule
as the fair market value of that fringe
benefit. However, when a special
valuation rule is not properly applied to
a fringe benefit (see, for example,
paragraph (g)(13) of this section), or
when a special valuation rule is used to
value a fringe benefit by a taxpayer not
entitled to use the rule, the fair market
value of that fringe benefit may not be
determined by reference to any value
calculated under any special valuation
rule. Under the circumstances described
in the preceding sentence, the fair
market value of the fringe benefit must
be determned pursuant to the general
valuation rules of paragraph (b) of this
section.

(6) Modification of the special
valuation rules. The Commissioner may,
to the extent necessary for tax
admimstration, add, delete, or modify
any special valuation rule, including the
valuation formulae contained herein, on
a prospective basis by regulation,
revenue ruling or revenue procedure.

(7) Special accounting rule. If the
employer is using the special accounting
rule provided in Announcement 85-113
(1985-31 I.R.B. 31, August 5, 1985)
(relating to the reporting of and
withholding on the value of noncash
fringe benefits), benefits which are
deemed provided in a subsequent
calendar year pursuant to that rule are
considered as provided in that
subsequent calendar year for purposes
of the special valuation rules (including
the notice requirements). Thus, if a
particular special valuation rule is in
effect for a calendar year, it applies to
benefits deemed provided during that
calendar year under the special
accounting rule.

(d) Automobile lease valuation rule-
(1) In general-(i) Annual Lease Value.
Under the special valuation rule of this
paragraph (d), if an employer provides
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an employee with an automobile that is
available to the employee for an entire
calendar year, the value of the benefit
provided is the Annual Lease Value
(determined under paragraph (d)(2) of
this section) of that automobile. Except
as otherwise provided, for an
automobile that is available to an
employee for less than an entire
calendar year, the value of the benefit
provided is either a pro-rated Annual
Lease Value or the Daily Lease Value
(both as defined in paragraph (d)[4) of
this section), whichever is applicable.
Absent any statutory exclusion relating
to the employer-provided automobile
(see, for example, section 132{a)(3) and
§ 1.132-5(b)), the amount of the Annual
Lease Value (or a pro-rated Annual
Lease Value or the Daily Lease Value,
as applicable) is included in the gross
income of the employee.

(ii) Definition of automobile. For
purposes of this paragraph (d), the term
"automobile" means any four-wheeled
vehicle manufactured primarily for use
on public streets, roads, and highways.

(2) Calculation of Annual Lease
Value-(i) In general. The Annual Lease
Value of a particular automobile is
calculated as follows:

(A) Determine the fair market value of
the automobile as of the first date on
which the automobile is made available
to any employee of the employer for
personal use. For an automobile first
made available to any employee for
personal use prior to January 1, 1985,
determine the fair market value as of
January 1 of the first year the special
valuation rule of this paragraph (d) is
used with respect to the automobile. For
rules relating to determination of the fair
market value of an automobile for
purposes of this paragraph (d), see
paragraph (d)(5) of this section.

(B) Select the dollar range in column 1
of the Annual Lease Value Table, set
forth in paragraph (d)(2)(iii) of this
section corresponding to the fair market
value of the automobile. Except as
otherwise provided in paragraphs (d)(2)
(iv) and (v) of this section, the Annual
Lease Value for each year of availability
of the automobile is the corresponding
amount in column 2 of the Table.

(ii) Calculation of Annual Lease Value
of automobile owned or leased by both
on employer and an employee-(A)
Purchased automobiles.
Notwithstanding anything in this section
to the contrary, if an employee
contributes an amount toward the
purchase price of an automobile in
return for a percentage ownership
interest in the automobile, the Annual
Lease Value or the Daily Lease Value,
whichever is applicable, is determined
by reducing the fair market value of the

employer-provided automobile by the
lesser of-

(1) The amount contributed, or
(2) An amount equal to the employee's

percentage ownership interest
multiplied by the unreduced fair market
value of the automobile.
If the automobile is subsequently
revalued, the revalued amount
(determined without regard to this
paragraph (d)(2)(ii)(A)) is reduced by an
amount which is equal to the employee's
percentage ownership interest in the
vehicle). If the employee does not
receive an ownership interest in the
employer-provided automobile, then the
Annual Lease Value or the Daily Lease
Value, whichever is applicable, is
determined without regard to any
amount contributed. For purposes of this
paragraph (d)(2)(ii)(A), an employee's
ownership interest in an automobile will
not be recognized unless it is reflected in
the title of the automobile. An
ownership interest reflected in the title
of an automobile will not be recognized
if under the facts and circumstances the
title does not reflect the benefits and
burdens of ownership.

(B) Leased automobiles.
Notwithstanding anything in this section
to the contrary, if an employee
contributes an amount toward the cost
to lease an automobile in return for a
percentage interest in the automobile
lease, the Annual Lease Value or the
Daily Lease Value, whichever is
applicable, is determined by reducing
the fair market value of the employer-
provided automobile by the amount
specified m the following sentence. The
amount specified in this sentence is the
unreduced fair market value of a vehicle
multiplied by the lesser of-

(1) The employee's percentage interest
in the lease, or

(2) A fraction, the numerator of which
is the amount contributed and the
denominator of which is the entire lease
cost.
If the automobile is subsequently
revalued, the revalued amount
(determined witfiout regard to this
paragraph (d)(2)(ii)(B)) is reduced by an
amount which is equal to the employee's
percentage interest in the lease)
multiplied by the revalued amount. If the
employee does not receive an interest in
the automobile lease, then the Annual
Lease Value or the Daily Lease Value,
whichever is applicable, is determined
without regard to any amount
contributed. For purposes of this
paragraph (d)(2)(ii)(B), an employee's
interest in an automobile lease will not
be recognized unless the employee is a
named co-lessee on the lease. An
interest in a lease will not be recognized

if under the facts and circumstances the
lease does not reflect the true
obligations of the lessees.

(C) Example. The rules of paragraph
(d)(2)(ii) (A) and (B) of this section are
illustrated by the following example:

Example. Assume that an employer pays
$15,000 and an employee pays $5,000 toward
the purchase of an automobile. Assume
further that the employee receives a 25
percent interest in the automobile and is
named as a co-owner on the title to the
automobile. Under the rule of paragraph
(d)(2)(ii)(A) of this section, the Annual Lease
Value of the automobile is determined by
reducing the fair market value of the
automobile ($20,000) by the $5,000 employee
contribution. Thus, the Annual Lease Value
of the automobile under the table in
paragraph (d)(2)(iii) of this section is $4,350. If
the employee m this example does not
receive an ownership interest in the
automobile and is provided the use of the
automobile for two years, the Annual Lease
Value would be determined without regard to
the $5,000 employee contribution. Thus, the
Annual Lease Value would be $5,600. The
$5,000 employee contribution would reduce
the amount includible in the employee's
income after taking into account the amount,
if any, excluded from income under another
provision of subtitle A of the Internal
Revenue Code, such as the working condition
fringe exclusion. Thus, if the employee places
50 percent of the mileage on the automobile
for the employer's business each year, then
the amount includible in the employee's
income in the first year would be ($5,600-
2,800-2,800), or $0, the amount includible in
the employee's income in the second year
would be ($5,600-2,800-2,200 ($5,000-2,800))
or $600 and the amount includible in the third
year would be ($5,600-2,800) or $2,800 since
the employee's contribution has been
completely used in the first two years.

(iii) Annual Lease Value Table.

Automobile fair market value Annual
lease
value

(1) (2)

$0 to 999 .......................................................
1,000 to 1,999 ...............................................
2,000 to 2,999 ...............................................
3,000 to 3.999 ....................... ...................
4,000 to 4.999 ...............................................
5,000 to 5,999 ...............................................
6,000 to 6,999 ...............................................
7,000 to 7,999 ...............................................
8,000 to 8.999 ........... ............
9,000 to 9,999 ...............................................
10,000 to 10.999 .......................
11,000 to 11,999 ...........................................
12,000 to 12.999 .......................................
13,000 to 13.999 ..........................................
14,000 to 14,999 ............................
15,000 to 15,999 ...........................................
16,000to 16.999 .......................
17,000 to 17,999 .........................................
18,000 to 18,999 ..........................................
19,000 to 19,999 ...........................................
20,000 to 20,999 ..........................................
21,000 to 21,999 ..........................................
22,000 to 22,999 ..........................................
23,000 to 23,999 ...........................................

$600
850

1,100
1,350
1,600
1,850
2,100
2,350
2,600
2,850
3,100
3,350
3,600
3,850
4,100
4,350
4,600
4,850
5.100
5,350
5,600
5,850
6,100
6,350
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Automobile tar market value Annual
lease
value

(1)
(2)

24,000 to 24,999 ........................................... 6,600
25,000 to 25,999 .......................................... 6850
26,000 to 27,999 ........................................... 7,250
28,000 to 29,999 ........................................... 7,750
30,000 to 31.999 ........................................... 8,250
32,000 to 33,999 .......................................... 8.750
34,000 to.35,999 .......................................... 9,250
36,000 to 37.999 .......................................... 9,750
38,000 to 39,999 ........................................... 10,250
40,000 to 41,999 ........................................... 10,750
42,000 to 43.999 ........................................... 11,250
44,000 to 45,999 ........................................... 11,750
46,000 to 47,999 .......................................... 12,250
48,000 to 49,999 ......................................... 12,750
50,000 to 51,999 ........................ ... .13,250
52,000 to 53,999 ........................................... 13,750
54,000 to 55,999 .......................................... 14.250
56,000 to 57.999 ...................................... . 14,750
58,000 to 59.999 ........................................... 15,250

For vehicles having a fair market value
in excess of $59,999, the Annual Lease
Value is equal to: (.25 X the fair market
value of the automobile) + $500.

(iv) Recalculation of Annual Lease
Value. The Annual Lease Values
determined under the rules of this
paragraph (d) are based on four-year
lease terms. Therefore, except as
otherwise provided in paragraph
(d)(2)(v) of this section, the Annual
Lease Value calculated by applying
paragraph (d)(2) (i) or (ii) of this section
shall remain m effect for the period that
begins with the first date the special
valuation rule of paragraph (d) of this
section is applied by the employer to the
automobile and ends on December 31 of
the fourth full calendar year following
that date. The Annual Lease Value for
each subsequent four-year period is
calculated by determining the fair
market value of the automobile as of the
first January I following the period
described m the previous sentence and
selecting the amount in column 2 of the
Annual Lease Value Table
corresponding to the appropriate dollar
range in column I of the Table. If,
however, the employer is using the
special accounting rule provided in
Announcement 85-113 (1985-31 I.R.B. 31,
August 5, 1985) (relating to the reporting
of and withholding on the value of
noncash fringe benefits), the employer
may calculate the Annual Lease Value
for each subsequent four-year period as
of the beginning of the special
accounting period that begins
immediately prior to the January 1
described in the previous sentence. For
example, assume that pursuant to
Announcement 85-113, an employer
uses the special accounting rule.
Assume further that beginning on
November 1. 1988. the special
accounting period is November 1 to

October 31 and that the employer elects
to use the special valuation rule of this
paragraph (d) as of January 1, 1989. The
employer may recalculate the Annual
Lease Value as of November 1, 1992,
rather than as of January 1, 1993.

(v) Transfer of the automobile to
another employee. Unless the primary
purpose of the transfer is to reduce
Federal taxes, if an employer transfers
the use of an automobile from one
employee to another employee, the
employer may recalculate the Annual
Lease Value based on the fair market
value of the automobile as of January 1
of the calendar year of transfer. If,
however, the employer is using the
special accounting rule provided in
Announcement 85-113 (1985-31 I.R.B. 31,
August 5, 1985) (relating to the reporting
of and withholding on the value of
noncash fringe benefits), the employer
may recalculate the Annual Lease Value
based on the fair market value of the
automobile as of the beginning of the
special accounting period in which the
transfer occurs. If the employer does not
recalculate the Annual Lease Value, and
the employee to whom the automobile is
transferred uses the special valuation
rule, the employee may not recalculate
the Annual Lease Value.

(3) Services included in, or excluded
from, the Annual Lease Value Table-(i)
Maintenance and insurance included.
The Annual Lease Values contained in
the Annual Lease Value Table include
the fair market value of maintenance of,
and insurance for, the automobile.
Neither an employer nor an employee
may reduce the Annual Lease Value by
the fair market value of any service
included in the Annual Lease Value that
is not provided by the employer, such as
reducing the Annual Lease Value by the
fair market value of a maintenance
service contract or insurance. An
employer or employee who wishes to
take into account only the services
actually provided with respect to an
automobile may value the availability of
the automobile under the general
valuation rules of paragraph (b) of this
section.

(ii) Fuel excluded-A) In general. The
Annual Lease Values do not include the
fair market value of fuel provided by the
employer, whether fuel is provided in
kind or its cost is reimbursed by or
charged to the employer. Thus, if an
employer provides fuel, the fuel must be
valued separately for inclusion in
income.

(B) Valuation of fuel provided in kind.
The provision of fuel in kind may be
valued at fair market value based on all
the facts and circumstances or, in the
alternative, it may be valued at 5.5 cents

per mile for all miles driven by the
employee. However, the provision of
fuel in kind may not be valued at 5.5
cents per mile for miles driven outside
the United States, Canada or Mexico.
For purposes of this section, the United
States includes the United States, its
possessions and its territories.

(C) Valuation of fuel where cost
reimbursed by or charged to an
employer. The fair market value of fuel,
the cost of which is reimbursed by or
charged to an employer, is generally the
amount of the actual reimbursement or
the amount charged, provided the
purchase of the fuel is at arm's-length.

(D) Fleet-average cents-per-mile fuel
cost. If an employer with a fleet of at
least 20 automobiles that meets the
requirements of paragraph (d)(5)(v)(D)
of this section reimburses employees for
the cost of fuel or allows employees to
charge the employer for the cost of fuel,
the fair market value of fuel provided to
those automobiles may be determined
by reference to the employer's fleet-
average cents-per-mile fuel cost. The
fleet-average cents-per-mile fuel cost is
equal to the fleet-average per-gallon fuel
cost divided by the fleet-average miles-
per-gallon rate. The averages described
in the preceding sentence must be
determined by averaging the per-gallon
fuel costs and miles-per-gallon rates of a
representative sample of the
automobiles in the fleet equal to the
greater of ten percent of the automobiles
in the fleet or 20 automobiles for a
representative period, such as a two-
month period. In lieu of determining the
fleet-average cents-per-mile fuel cost, if
an employer is using the fleet-average
valuation rule of paragraph (d)(5)(v) of
this section and if determining the
amount of the actual reimbursement or
the amount charged for the purchase of
fuel would impose unreasonable
administrative burdens on the employer,
the provision of fuel may be valued
under the rule provided in paragraph
(d)(3)(ii)(B) of this section.

(iii) Treatment of other services. The
fair market value of any service not
specifically identified in paragraph
(d)(3)(i) of this section that is provided
by the employer with respect to an
automobile (other than the services of a
chauffeur) must be added to the Annual
Lease Value of the automobile in
determining the fair market value of the
benefit provided. See paragraph (b) (5)
of this section for rules relating to the
valuation of chauffeur services.

(4) Availability of an automobile for
less than an entire calendar year-(i)
Pro-rated Annual Lease Value used for
continuous availability of at least 30
days-(A) In general. Except as
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otherwise provided in paragraph
(d)[4)(iv) of this section, for periods of
continuous availability of at least 30
days, but less than an entire calendar
year, the value of the availability of an
automobile provided by an employer
electing to use the automobile lease
valuation rule of this paragraph (d) is
the pro-rated Annual Lease Value. The
pro-rated Annual Lease Value is
calculated by multiplying the applicable
Annual Lease Value by a fraction, the
numerator of which is the number of
days of availability and the denominator
of which is 365.

(B) Special rule for continuous
availability of at least 30 days that
straddles two reporting years. If an
employee is provided with the
continuous availability of an automobile
for at least 30 days, but the continuous
period straddles two calendar years (or
two special accounting periods if the
special accounting rule of
Announcement 85-113 (1985-31 I.R.B. 31,
August 5, 1985) '(relating to the reporting
of and withholding on noncash fringe
benefits) is used), the pro-rated Annual
Lease Value, rather than the Daily Lease
Value, may be applied with respect to
such period of continuous availability.

(ii) Daily Lease Value used for
continuous availability of less than 30
days. Except as otherwise provided in
paragraph (d)(4)(iii) of this section, for
periods of continuous availability of one
or more but, less than 30 days, the value
of the availability of the employer-
provided automobile is the Daily Lease
Value. The Daily Lease Value is
calculated by multiplying the applicable
Annual Lease Value by a fraction, the
numerator of which is four times the
number of days of availability and the
denominator of which is 365.

(iii) Election to treat all periods as
periods of at least 30 days. The value of
the availability of an employer-provided
automobile for a period of continuous
availability of less than 30 days may be
determined by applying the pro-rated
Annual Lease Value by treating the
automobile as if it had been available
for 30 days, if doing so would result in a
lower valuation than applying the Daily
Lease Value to the shorter period of
actual availability.

(iv) Periods of unavailability-(A)
General rule. In general, a pro-rated
Annual Lease Value (as provided in
paragraph (d)(4)(i) of this section) is
used to value the availability of an
employer-provided automobile when the
automobile is available to an employee
for a continuous period of at least 30
days but less than the entire calendar
year. Neither an employer nor an
employee, however, may use a pro-rated
Annual Lease Value when the reduction

of Federal taxes is the primary reason
the automobile is unavailable to an
employee at certain times during the
calendar year.

(B) Unavailability for personal
reasons of the employee. If an
automobile is unavailable to an
employee because of personal reasons
of the employee, such as while the
employee is on vacation, a pro-rated
Annual Lease Value, if used, must not
take into account such periods of
unavailability. For example, assume that
an automobile is available to an
employee during the first five months of
the year and during the last five months
of the year. Assume further that the
period of unavailability occurs because
the employee is on vacation. The
Annual Lease Value, if it is applied,
must be applied with respect to the
entire 12-month period. The Annual
Lease Value may not be pro-rated to
take into account the two-month period
of unavailability.

(5) Fair market value-(i) In general.
For purposes of determining the Annual
Lease Value of an automobile under the
Annual Lease Value Table, the fair
market value of an automobile is the
amount that an individual would have to
pay in an arm's-length transaction to
purchase the particular automobile in
the jurisdiction in which the vehicle is
purchased or leased. That amount
includes all amounts attributable to the
purchase of an automobile such as sales
tax and title fees as well as the purchase
price of the automobile. Any special
relationship that may exist between the
employee and the employer must be
disregarded. Also, the employee's
subjective perception of the value of the
automobile is not relevant to the
determination of the automobile's fair
market value, and, except as provided in
paragraph (d)(5)(ii) of this section, the
cost incurred by the employer in
connection with the purchase or lease of
the automobile is not determinative of
the fair market value of the automobile.

(ii) Safe-harbor valuation rule-(A)
General rule. For purposes of calculating
the Annual Lease Value of an
automobile under this paragraph (d), the
safe-harbor value of the automobile may
be used as the fair market value of the
automobile.

(B) Automobiles owned by the
employer. For an automobile owned by
the employer, the safe-harbor value of
the automobile is the employer's cost of
purchasing the automobile (including
sales tax, title, and other expenses
attributable to such purchase), provided
the purchase is made at arm's-length.
Notwithstanding the preceding sentence,
the safe-harbor value of this paragraph
(d)(5)(ii)(B) is not available with respect

to an automobile manufactured by the
employer. Thus, for example, if one
entity manufactures an automobile and
sells it to an entity with which it is
aggregated pursuant to paragraph (c)(4)
of this section, this paragraph
(d)(5)(ii)(B) does not apply to value the
automobile by the aggregated employer.
In this case, value must be determined
under paragraph (d)(5)(i) of this section.

(C) Automobiles leased by the
employer. For an automobile leased but
not manufactured by the employer, the
safe-harbor value of the automobile is
either the manufacturer's suggested
retail price of the automobile less eight
percent (including sales tax, title, and
other expenses attributable to such
purchase), or the value determined
under paragraph (d)(5)(iii) of this
section.

(iii) Use of notionally recognized
pricing sources. The fair market value of
an automobile that is-

(A) Provided to an employee prior to
January 1, 1985,

(B) Being revalued pursuant to
paragraphs (d)(2) (iv) or (v) of this
section, or

(C) A leased automobile being valued
pursuant to paragraph (d)(5)(ii) of this
section, may be determined by reference
to the retail value of such automobile as
reported by a nationally recognized
pricing source that regularly reports new
or used automobile retail values,
whichever is applicable. That retail
value must be reasonable with respect
to the automobile being valued. Pricing
sources consist of publications and
electronic data bases.

(iv) Fair market value of special
equipment. When determining the fair
market value of an automobile, the
employer may exclude the fair market
value of any specialized equipment or
telephone that is added to or carried in
the automobile provided that the
presence of that equipment or telephone
is necessitated by, and attributable to,
the business needs of the employer. The
value of the specialized equipment must
be included if the employee to whom the
automobile is available uses the
specialized equipment in a trade or
business of the employee other than the
employee's trade or business of being an
employee of the employer.

(v) Fleet-average valuation rule-(A)
In general. An employer with a fleet of
20 or more automobiles meeting the
requirements of this paragraph (d)(5)(v)
(including the business-use and fair
market value conditions of paragraph
(d)(5)(v)(D) of this section) may use a
fleet-average value for purposes of
calculating the Annual Lease Values of
the automobiles in the fleet. The fleet-
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average value is the average of the fair
market values of all automobiles in the
fleet. The fair market value of each
automobile in the fleet shall be
determined, pursuant to the rules of
paragraphs (d)(5) (i) through (iv) of this
section, as of the date described in
paragraph (d)(2)(i)(A) of this section.

(B) Period for use of rule. The fleet-
average valuation rule of this paragraph
(d)(5)(v) may be used by an employer as
of January 1 of any calendar year
following the calendar year in which the
employer acquires a sufficient number
of automobiles to total a fleet of 20 or
more automobiles. The Annual Lease
Value calculated for the automobiles in
the fleet, based on the fleet-average
value, shall remain in effect for the
period that begins with the first January
1 the fleet-average valuation rule of this
paragraph (d)(5)(v) is applied by the
employer to the automobiles in the fleet
and ends on December 31 of the
subsequent calendar year. The Annual
Lease Value for each subsequent two-
year period is calculated by determining
the fleet-average value of the
automobiles in the fleet as of the first
January 1 of such period. An employer
may cease using the fleet-average
valuation rule as of any January 1. If,
however, the employer is using the
special accounting rule provided in
Announcement 85-113 (1985-31 I.R.B. 31,
August 5, 1985) (relating to the reporting
of and withholding on noncash fringe
benefits), the employer may apply the
rules of this paragraph (d)(5)(v)(B) on
the basis of the special accounting
period rather than the calendar year.
(This is accomplished by substituting (1)
the beginning of the special accounting
period that begins immediately prior to
the January 1 described in this
paragraph (d)(5)(v)(B) for January 1
wherever it appears in this paragraph
(d)(5)(v) (B) and (2) the end of such
accounting period for December 31.) If
the number of qualifying automobiles in
the employer's fleet declines to fewer
than 20 for more than 50 percent of the
days in a year, then the fleet-average
valuation rule does not apply as of
January 1 of such year. In this case, the
Annual Lease Value must be determined
separately for each remaining
automobile. The revaluation rules of
paragraph (d)(2) (iv) and (v) of this
section do not apply to automobiles
valued under this paragraph (d)(5)(v).

(C) Automobiles included m the fleet.
An employer may include in a fleet any
automobile that meets the requirements
of this paragraph (d)(5)(v) and is
available to any employee of the
employer for personal use. An employer
may include in the fleet only

automobiles the availability of which is
valued under the automobile lease
valuation rule of this paragraph (d). An
employer need not include in the fleet
all automobiles valued under the
automobile lease valuation rule. An
employer may have more than one fleet
for purposes of the fleet-average rule of
this paragraph (d)(5)(v). For example, an
employer may group automobiles in a
fleet according to their physical type or
use.

(D) Limitations on use of fleet-average
rule. The rule provided in this paragraph
(d)(5)(v) may not be used for any
automobile the fair market value of
which (determined pursuant to
paragraphs (d)(5) (i) through (iv) of this
section as of either the first date on
which the automobile is made available
to any employee of the employer for
personal use or, if later, January 1, 1985)
exceeds $16,500. The fair market value
limitation of $16,500 shall be adjusted
pursuant to section 280F(d)(7) of the
Internal Revenue Code of 1986. The first
such adjustment shall be for calendar
year 1989 (substitute October 1986 for
October 1987 m applying the formula).
In addition, the rule provided in this
paragraph (d)(5)(v) may only be used for
automobiles that the employer
reasonably expects will regularly be
used in the employer s trade or business.
For rules concerning when an
automobile is regularly used in the
employer's business, see paragraph
(e)(1)(iv) of this section.

(E) Additional automobiles added to
the fleet. The fleet-average value in
effect at the time an automobile is
added to a fleet is treated as the fair
market value of the additional
automobile for purposes of determining
the Annual Lease Value of the
automobile until the fleet-average value
changes pursuant to paragraph
(d)(5)(v)(B) of this section.

(F) Use of the fleet-average rule by
employees. An employee may only use
the fleet-average rule if it is used by the
employer. If an employer uses the fleet-
average rule, and the employee uses the
special valuation rule of paragraph (d)
of this section, the employee must use
the fleet-average value determined by
the employer.

(6) Special rules for continuous
availability of certain automobiles-(i)
Fleet automobiles. If an employer is
using the fleet-average valuation rule of
paragraph (d)(5)(v) of this section and
the employer provides an employee with
the continuous availability of an
automobile from the same fleet during a
period (though not necessarily the same
fleet automobile for the entire period),
the employee is treated as having the

use of a single fleet automobile for the
entire period, e.g., an entire calendar
year. Thus, when applying the
automobile lease valuation rule of this
paragraph (d), the employer may treat
the fleet-average value as the fair
market value of the automobile deemed
available to the employee for the period
for purposes of calculating the Annual
Lease Value, (or pro-rated Annual Lease
Value or Daily Lease Value whichever is
applicable) of the automobile. If an
employer provides an employee with the
continuous availability of more than one
fleet automobile during a period, the
employer may treat the fleet-average
value as the fair market value of each
automobile provided to the employee
provided that the rules of paragraph
(d)(5)(v)(D) of this section are satisfied.

(ii) Demonstration automobiles-(A)
In general. If an automobile dealership
provides an employee with the
continuous availability of a
demonstration automobile (as defined in
§ 1.132-5(o)(3)) during a period (though
not necessarily the same demonstration
automobile for the entire period), the
employee is treated as having the use of
a single demonstration automobile for
the entire period, e.g., an entire calendar
year. If an employer provides an
employee with the continuous
availability of more than one
demonstration automobile during a
period, the employer may treat the value
determined under paragraph (d)(6)(ii)(B)
of this section as the fair market value
of each automobile provided to the
employee. For rules relating to the
treatment as a working condition fringe
of the qualified automobile
demonstration use of a demonstration
automobile by a full-time automobile
salesman, see § 1.132-5(o).

(B) Determining the fair market value
of a demonstration automobile. When
applying the automobile lease valuation
rule of this paragraph (d), the employer
may treat the average of the fair market
values of the demonstration automobiles
which are available to an employee and
held in the dealership's inventory during
the calendar year as the fair market
value of the demonstration automobile
deemed available to the employee for
the period for purposes of calculating
the Annual Lease Value of the
automobile. If under the facts and
circumstances it is inappropriate to take
into account, with respect to an
employee, certain models of
demonstration automobiles, the value of
the benefit is determined without
reference to the fair market values of
such models. For example, assume that
an employee has the continuous
availability for an entire calendar year
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of one demonstration automobile,
although not the same one for the entire
year. Assume further that the fair
market values of the automobiles in the
dealership inventory during the year
range from $8,000 to $20,000. If there is
not a substantial period (such as three
months) during the year when the
employee uses demonstration
automobiles valued at less than $16,000,
then those automobiles are not
considered in determining the value of
the benefit provided to the employee, In
this case, the average of the fair market
values of the demonstration automobiles
in the dealership's inventory valued at
$16,000 or more is treated as the fair
market value of the automobile deemed
available to the employee for the
calendar year for purposes of
calculating the Annual Lease Value of
the automobile.

(7) Consistency rules-(i) Use of the
automobile lease valuation rule by an
employer. Except as provided in
paragraph (d)(5)(v)(B) of this section, an
employer may adopt the automobile
lease valuation rule of this paragraph (d)
for an automobile only if the rule is
adopted to take effect by the later of-

(A) January 1, 1989, or
(B) The first day on which the

automobile is made available to an
employee of the employer for personal
use (or, if the commuting valuation rule
of paragraph (f) of this section is used
when the automobile is first made
available to an employee of the
employer for personal use, the first day
on which the commuting valuation rule
is not used).

(ii) An employer must use the
automobile lease valuation rule for all
subsequent years. Once the automobile
lease valuation rule has been adopted
for an automobile by an employer, the
rule must be used by the employer for
all subsequent years in which the
employer makes the automobile
available to any employee except that
the employer may, for any year during
which (or for any employee for whom)
use of the automobile qualifies for the
commuting valuation rule of paragraph
(f) of this section, use the commuting
valuation rule with respect to the
automobile.

(iii) Use of the automobile lease
valuation rule by an employee. An
employee may adopt the automobile
lease valuation rule for an automobile
only if the rule is adopted-

(A) By the employer, and
(B) Beginning with the first day on

which the automobile for which the
employer (consistent with paragraph
(d)(7)(i) of this section) adopted the rule
is made available to that employee for
personal use (or, if the commuting

valuation rule of paragraph (f) of this
section is used when the automobile is
first made available to that employee for
personal use, the first day on which the
commuting valuation rule is not used).

(iv) An employee must use the
automobile lease valuation rule for all
subsequent years. Once the automobile
lease valuation rule has been adopted
for an automobile by an employee, the
rule must be used by the employee for
all subsequent years in which the
automobile for which the rule is used is
available to the employee. However, the
employee may, for any year during
which use of the automobile qualifies for
use of the commuting valuation rule of
paragraph (f0 of this section and for
which the employer uses such rule, use
the commuting valuation rule with
respect to the automobile.

(v) Replacement automobiles.
Notwithstanding anything in this
paragraph (d)(7) to the contrary, if the
automobile lease valuation rule is used
by an employer, or by an employer and
an employee, with respect to a
particular automobile, and a
replacement automobile is provided to
the employee for the primary purpose of
reducing Federal taxes, then the
employer, or the employer and the
employee, using the rule must continue
to use the rule with respect to the
replacement automobile.

(e) Vehicle cents-per-mile valuation
rule-41) In general-i) General rule.
Under the vehicle cents-per-mile
valuation rule of this paragraph (e), if an
employer provides an employee with the
use of a vehicle that-

(A) The employer reasonably expects
will be regularly used in the employer's
trade or business throughout the
calendar year (or such shorter period as
the vehicle may be owned or leased by
the employer), or

(B) Satisfies the requirements of
paragraph (e)(1)(ii) of this section, the
value of the benefit provided in the
calendar year is the standard mileage
rate provided in the applicable Revenue
Ruling or Revenue Procedure ("cents-
per-mile rate") multiplied by the total
number of miles the vehicle is driven by
the employee for personal purposes. The
cents-per-mile rate is to be applied
prospectively from the first day of the
taxable year following the date of
publication of the applicable Revenue
Ruling or Revenue Procedure. An
employee who uses an employer-
provided vehicle, in whole or in part, for
a trade or business other than the
employer's trade or business, may take
a deduction for such business use based
upon the vehicle cents-per-mile rule as
long as such deduction is at the same
standard mileage rate as that used in

calculating the employee's income
inclusion. The standard mileage rate
must be applied to personal miles
independent of business miles. Thus, for
example, if the standard mileage rate
were 24 cents per mile for the first 15,000
miles and 11 cents per mile for all miles
over 15,000 and an employee drives
20,000 personal miles and 45,000
business miles in a year, the value of the
personal use of the vehicle is $4,150
((15,000 X $.24) + (5,000 X $.11)). For
purposes of this section, the use of a
vehicle for personal purposes is any use
of the vehicle other than use in the
employee's trade or business of being an
employee of the employer.

(ii) Mileage rule. A vehicle satisfies
the requirements of this paragraph
(e)(1)(ii) for a calendar year if-

(A) It is actually driven at least 10,000
miles in that year; and

(B) Use of the vehicle during the year
is primarily by employees. For example,
if a vehicle is used by only one
employee during the calendar year and
that employee drives the vehicle at least
10,000 miles during the year, the vehicle
satisfies the requirements of this
paragraph (e)(1)(ii) even if all miles
driven by the employee are personal. A
vehicle is considered used during the
year primarily by employees in
accordance with the requirement of
paragraph (e)(1)(ii)(B) of this section if
employees use the vehicle on a
consistent basis for commuting. If the
employer does not own or lease the
vehicle during a portion of the year, the
10,000 mile threshold is to be reduced
proportionately to reflect the periods
when the employer did not own or lease
the vehicle. For purposes of this
paragraph (e)(1)(ii), use of the vehicle by
an individual (other than the employee)
whose use would be taxed to the
employee is not considered use by the
employee.

(iii) Limitation on use of the vehicle
cents-per-mile valuation rule-(A) In
general. Except as otherwise provided in
the last sentence of this paragraph
(e)(1)(iii)(A), the value of the use of an
automobile (as defined in paragraph
(d)(1)(ii) of this section) may not be
determined under the vehicle cents-per-
mile valuation rule of this paragraph (e)
for a calendar year if the fair market
value of the automobile (determined
pursuant to paragraphs (d)(5) (i) through
(iv) of this section as of the later of
January 1, 1985, or the first date on
which the automobile is made available
to any employee of the employer for
personal use) exceeds the sum of the
maximum recovery deductions
allowable under section 280F(a)(2) for a
five-year period for an automobile first
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placed in service during that calendar
year (whether or not the automobile is
actually placed in service during that
year) as adjusted by section 280F(d)(7).
With respect to a vehicle placed in
service prior to January 1, 1989, the
limitation on value will be not less than
$12,800. With respect to a vehicle placed
in service in or after 1989, the limitation
on value is $12,800 as adjusted by
section 280F(d)(7).

(B) Application of limitation with
respect to a vehicle owned by both an
employer and an employee. If an
employee contributes an amount
towards the purchase price of a vehicle
in return for a percentage ownership
interest in the vehicle, for purposes of
determining whether the limitation of
this paragraph (e)(1)(iii) applies, the fair
market value of the vehicle is reduced
by the lesser of-

(1) The amount contributed, or
(2) An amount equal to the employee's

percentage ownership interest
multiplied by the unreduced fair market
value of the vehicle. If the employee
does not receive an ownership interest
in the employer-provided vehicle, then
the fair market value of the vehicle is
determined without regard to any
amount contributed. For purposes of this
paragraph (e](1)(iii)(B), an employee's
ownership interest in a vehicle will not
be recognized unless it is reflected in the
title of the vehicle. An ownership
interest reflected in.the title of a vehicle
will not be recognized if under the facts
and circumstances the title does not
reflect the benefits and burdens of
ownership.

(C) Application of limitation with
respect to a vehicle leased by both an
employer and employee. If an employee
contributes an amount toward the cost
to lease a vehicle in return for a
percentage interest in the vehicle lease,
for purposes of determining whether the
limitation of this paragraph (e)(1)(iii)
applies, the fair market value of the
vehicle is reduced by the amount
specified in the following sentence. The
amount specified in this sentence is the
unreduced fair market value of a vehicle
multiplied by the lesser of-

(1) The employee's percentage interest
in the lease, or

(2) A fraction, the numerator of which
is the amount contributed and the
denominator of which is the entire lease
cost. If the employee does not receive an
interest in the vehicle lease, then the fair
market value is determined without
regard to any amount contributed. For
purposes of this paragraph (e)(1)(iii)[C),
an employee's interest in a vehicle 4ease
will not be recognized unless the
employee is a named co-lessee on the
lease. An interest in a lease will not be

recognized if under the facts and
circumstances, the lease does not reflect
the true obligations of the lessees.

(iv) Regular use in an employer's
trade or business. Whether a vehicle is
regularly used in an employer's trade or
business is determined on the basis of
all facts and circumstances. A vehicle is
considered regularly used in an
employer's trade or business for
purposes of paragraph (e)(1)(i)(A) of this
section if one of the following safe
harbor conditions is satisfied:

(A) At least 50 percent of the vehicle's
total annual mileage is for the
employer's business; or

(B) The vehicle is generally used each
workday to transport at least three
employees of the employer to and from
work in an employer-sponsored
commuting vehicle pool. Infrequent
business use of the vehicle, such as for
occasional trips to the airport or
between the employer's multiple
business premises, does not constitute
regular use of the vehicle in the
employer's trade or business.

(v) Application of rule to shared
usage. If an employer regularly provides
a vehicle to employees for use by more
than one employee at the same time,
such as with an employer-sponsored
vehicle commuting pool, the employer
may use the vehicle cents-per-mile
valuation rule to value the use of the
vehicle by each employee who shares
such use. See § 1.61-21(c)(2)(ii)(B) for
provisions relating to the allocation of
the value of an automobile to more than
one employee.

(2) Definition of vehicle. For purposes
of this paragraph (e), the term "vehicle"
means any motorized wheeled vehicle
manufactured primarily for use on
public streets, roads, and highways. The
term "vehicle" includes an automobile
as defined in paragraph (d)(1)(ii) of this
section.

(3) Services included in, or excluded
from, the cents-per-mile rate--(i)
Maintenance and insurance included.
The cents-per-mile rate includes the fair
market value of maintenance of, and
insurance for, the vehicle. The cents-per-
mile rate may not be reduced by the fair
market value of any service included in
the cents-per-mile rate but not provided
by the employer. An employer or
employee who wishes to take into
account only the particular services
provided with respect to a vehicle may
value the availability of the vehicle
under the general valuation rules of
paragraph (b) of this section.

(ii) Fuel provided by the employer-
(A) Miles driven in the United States,
Canada, or Mexico. With respect to
miles driven in the United States,
Canada, or Mexico, the cents-per-mile

rate includes the fair market value of
fuel provided by the employer. If fuel is
not provided by the employer, the cents-
per-mile rate may be reduced by no
more than 5.5 cents or the amount
specified in any applicable Revenue
Ruling or Revenue Procedure. For
purposes of this section, the United
States includes the United States, its
possessions and its territories.

(B) Miles driven outside the United
States, Canada, or Mexico. With respect
to miles driven outside the United
States, Canada, or Mexico, the fair
market value of fuel provided by the
employer is not reflected in the cents-
per-mile rate. Accordingly, the cents-
per-mile rate may be reduced but by no
more than 5.5 cents or the amount
specified in any applicable Revenue
Ruling or Revenue Procedure. If the
employer provides the fuel in kind, it
must be valued based on all the facts
and circumstances If the employer
reimburses the employee for the cost of
fuel or allows the employee to charge
the employer for the cost of fuel, the fair
market value of the fuel is generally the
amount of the actual reimbursement or
the amount charged, provided the
purchase of fuel is at arm's length.

(iii) Treatment of other services. The
fair market value of any service not
specifically identified in paragraph
(e)(3)(i) of this section that is provided
by the employer with respect to a
vehicle is not reflected in the cents-per-
mile rate. See paragraph (b)[5) of this
section for rules relating to valuation of
chauffeur services.

(4) Valuation of personal use only.
The vehicle cents-per-mile valuation
rule of this paragraph (e) may only be
used to value the miles driven for
personal purposes. Thus, the employer
must include an amount in an
employee's income with respect to the
use of a vehicle that is equal to the
product of the number of personal miles
driven by the employee and the
appropriate cents-per-mile rate. The
term "personal miles" means all miles
for which the employee used the
automobile except miles driven in the
employee's trade or business of being an
employee of the employer. Unless
additional services are provided with
respect to the vehicle (see paragraph
[e)(3)(iii) of this section), the employer
may not include in income a greater
amount: for example, the employer may
not include m income 100 percent (all
business and personal miles) of the
value of the use of the vehicle.

(5) Consistency rules-(i) Use of the
vehicle cents-per-mile valuation rule by
an employer. An employer must adopt
the vehicle cents-per-mile valuation rule
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of this paragraph (e) for a vehicle to take
effect by the later of-

(A) January 1. 1989, or
(B) The first day on which the vehicle

is used by an employee of the employer
for personal use (or, if the commuting
valuation rule of paragraph (f) of this
section is used when the vehicle is first
used by an employee of the employer for
personal use, the first day on which the
commuting valuation rule is not used).

(ii) An employer must use the vehicle
cents-per-mile valuation rule for all
subsequent years. Once the vehicle
cents-per-mile valuation rule has been
adopted for a vehicle by an employer,
the rule must be used by the employer
for all subsequent years in which the
vehicle qualifies for use of the rule,
except that the employer may, for any
year during which use of the vehicle
qualifies for the commuting valuation
rule of paragraph (f) of this section, use
the commuting valuation rule with
respect to the vehicle. If the vehicle fails
to qualify for use of the vehicle cents-
per-mile valuation rule during a
subsequent year, the employer may
adopt for such subsequent year and
thereafter any other special valuation
rule for which the vehicle then qualifies.
If the employer elects to use the
automobile lease valuation rule of
paragraph (d) of this section for a period
in which the automobile does not
qualify for use of the vehicle cents-per-
mile valuation rule, then the employer
must comply with the requirements of
paragraph (d)(7) of this section. For
purposes of paragraph (d](7) of this
section, the first day on which the
automobile with respect to which the
vehicle cents-per-mile rule had been
used fails to qualify for use of the
vehicle cents-per-mile valuation rule
may be deemed to be the first day on
which the automobile is available to an
employee of the employer for personal
use.

(iii) Use of the vehicle cents-per-mile
valuation rule by on employee. An
employee may adopt the vehicle cents-
per-mile valuation rule for a vehicle only
if the rule is adopted-

(A) By the employer, and
(B) Beginmng with respect to the first

day on which the vehicle for which the
employer (consistent with paragraph
(e)(5)(i) of this section) adopted the rule
is available to that employee for
personal use (or, if the commuting
valuation rule of paragraph [f) of this
section is used when the vehicle is first
used by an employee for personal use,
the first day on which the commuting
valuation rule is not used).

(iv) An employee must use the vehicle
cents-per-mile valuation rule for all
subsequent years. Once the vehicle

cents-per-mile valuation rule has been
adopted for a vehicle by an employee,
the rule must be used by the employee
for all subsequent years of personal use
of the vehicle by the employee for which
the rule is used by the employer.
However, see paragraph (f) of this
section for rules relating to the use of
the commuting valuation rule for a
subsequent year.

(v) Replacement vehicles.
Notwithstanding anything in this
paragraph (e)(5) to the contrary, if the
vehicle cents-per-mile valuation rule is
used by an employer, or by an employer
and an employee, with respect to a
particular vehicle, and a replacement
vehicle is provided to the employee for
the primary purpose of reducing Federal
taxes, then the employer, or the
employer and the employee, using the
rule must continue to use the rule with
respect to the replacement vehicle if the
replacement vehicle qualifies for use of
the rule.

(f) Commuting valuation rule-(1) In
general. Under the commuting valuation
rule of this paragraph (f), the value of
the commuting use of an employer-
provided vehicle may be determined
pursuant to paragraph (f)(3) of this
section if the following criteria are met
by the employer and employees with
respect to the vehicle:

(i] The vehicle is owned or leased by
the employer and is provided to one or
more employees for use in connection
with the employer's trade or business
and is used in the employer's trade or
business;

(ii) For bona fide noncompensatory
business reasons, the employer requires
the employee to commute to and/or
from work in the vehicle;

(iii) The employer has established a
written policy under which neither the
employee, nor-any individual whose use
would be taxable to the employee, may
use the vehicle for personal purposes,
other than for commuting or de minimis
personal use (such as a stop for a
personal errand on the way between a
business delivery and the employee's
home);

(iv) Except for de minimis personal
use, the employee does not use the
vehicle for any personal purpose other
than commuting; and

(v) The employee required to use the
vehicle for commuting is not a control
employee of the employer (as defined in
paragraphs () (5) and (6) of this section).

Personal use of a vehicle is all use of
the vehicle by an employee that is not
used in the employee's trade or business
of being an employee of the employer.
An employer-provided vehicle that is
generally used each workday to
transport at least three employees of the

employer to and from work in an
employer-sponsored commuting vehicle
pool is deemed to meet the requirements
of paragraphs (f)(1) (i) and (ii) of this
section.

(2] Special rules. Notwithstanding
anything in paragraph (f)(1) of this
section to the contrary, the following
special rules apply-

(i) Chauffeur-driven vehicles. If a
vehicle is chauffeur-driven, the
commuting valuation rule of this
paragraph (f) may not be used to value
the commuting use of any person (other
than the chauffeur) who rides in the
vehicle. (See paragraphs (d) and (e) of
this section for other vehicle special
valuation rules.) The special rule of this
paragraph (f) may be used to value the
commuting-only use of the vehicle by
the chauffeur if the conditions of
paragraph (f)(1) of this section are
satisfied. For purposes of this paragraph
(f)(2), an individual will not be
considered a chauffeur if he or she
performs non-driving services for the
employer, is not available to perform
driving services while performing such
other services and whose only driving
services consist of driving a vehicle
used for commuting by other employees
of the employer.

(ii) Control employee exception. If the
vehicle in which the employee is
required to commute is not an
automobile as defined in paragraph
(d)(1)(ii) of this section, the restriction of
paragraph (f)(1)(v) of this section
(relating to control employees) does not
apply.

(3] Commuting value-i) $1.50 per
one-way commute. If the requirements
of this paragraph (f) are satisfied, the
value of the commuting use of an
employer-provided vehicle.is $1.50 per
one-way commute (e.g., from home to
work or from work to home). The value
.provided in this paragraph (f)(3)
includes the value of any goods or
services directly related to the vehicle
(e.g., fuel).

(ii) Value per employee. If there is
more than one employee who commutes
in the vehicle, such as in the case of an
employer-sponsored commuting vehicle
pool, the amount includible in the
income of each employee is $1.50 per
one-way commute. Thus, the amount
includible for each round-trip commute
is $3.00 per employee. See paragraphs
(d)(7)(vi) and (e](5)(vi) of this section for
use of the automobile lease valuation
and vehicle cents-per-mile valuation
special rules for valuing the use or
availability of the vehicle in the case of
an employer-sponsored vehicle or
automobile commuting pool.

28594



Federal Register / Vol. 54, No. 128 / Thursday, July 6, 1989 / Rules and Regulations

(4) Definition of vehicle. For purposes
of this paragraph (f), the term "vehicle"
means any motorized wheeled vehicle
manufactured primarily for use on
public streets, roads, and highways. The
term "vehicle" includes an automobile
as defined in paragraph (d)(1)(ii) of this
section.

(5) Control employee defined-Non-
government employer. For purposes of
this paragraph (f), a control employee of
a non-government employer is any
employee-

(i) Who is a Board- or shareholder-
appointed, confirmed, or elected officer
of the employer whose compensation
equals or exceeds $50,000,

(ii) Who is a director of the employer,
(iii) Whose compensation equals or

exceeds $100,000, or
(iv) Who owns a one-percent or

greater equity, capital, or profits interest
in the employer.
For purposes of determining who is a
one-percent owner under paragraph
(f)(5}(iv) of this section, any individual
who owns (or is considered as owning
under section 318(a) or principles similar
to section 318(a) for entities other than
corporations) one percent or more of the
fair market value of an entity (the
"owned entity") is considered a one-
percent owner of all entities which
would be aggregated with the owned
entity under the rules of section 414(b),
(c), (in), or (o). For purposes of
determining who is an officer or director
with respect to an employer under this
paragraph (f)(5), notwithstanding
anything in this section to the contrary,
if an entity would be aggregated with
other entities under the rules of section
414 (b), (c), (in), or (o), the officer
definition (but not the compensation
requirement) and the director definition
apply to each such separate entity
rather tha to the aggregated employer.
An employee who is an officer or a
director of an entity (the "first entity")
shall be treated as an officer or a
director of all entities aggregated with
the first entity under the rules of section
414 (b), (c), (in), or (o). Instead of
applying the control employee definition
of this paragraph (f)(5), an employer
may treat all, and only, employees who
are "highly compensated" employees (as
defined in § 1.132-8(g)) as control
employees for purposes of this
paragraph (f).

(6) Control employee defined-
Government employer. For purposes of
this paragraph (f}, a control employee of
a government employer is any-

(i) Elected official, or
(ii) Employee whose compensation

equals or exceeds the compensation
paid to a Federal Government employee

holding a position at Executive Level V
determined under Chapter 11 of title 2,
United States Code, as adjusted by
section 5318 of Title 5 United States
Code.
For purposes of this paragraph (f), the
.term "government" includes any
Federal, state or local governmental
unit, and any agency or instrumentality
thereof. Instead of applying the control
employee definition of paragraph (f](6),
an employer may treat all and only
employees who are "highly
compensated" employees (as defined in
§ 1.132-8(f)) as control employees for
purposes of this paragraph (f).

(7) "Compensation defined. For
purposes of this paragraph (f), the term
"compensation" has the same meaning
as in section 414(q)(7). Compensation
includes all amounts received from all
entities treated as a single employer
under section 414 (b), (c) (in), or (o).
Levels of compensation shall be
adjusted at the sam time and in the
same manner as provided in section
415(d). The first such adjustment shall
be for calendar year 1988.

(g) Non-commercialflight valuation
rule-(1) In general. Under the non-
commercial flight valuation rule of this
paragraph (g), except as provided in
paragraph (g)(12) of this section, if an
employee is provided with a flight on an
employer-provided aircraft, the value of
the flight is calculated using the aircraft
valuation formula of paragraph (g)(5) of
this section. For purposes of this
paragraph (g), the value of a flight on an
employer-provided aircraft by an
individual who is less than two years
old is deemed to be zero. See paragraph
(b)(1) of this section for rules relating to
the amount includible in income when
an employee reimburses the employee s
employer for all or part of the fair
market value of the benefit provided.

(2) Eligible flights and eligible
aircraft. The valuation rule of this
paragraph (g) may be used to value
flights on all employer-provided aircraft,
including helicopters. The valuation rule
of this paragraph (g) may be used to
value international as well as domestic
flights. The valuation rule of this
paragraph (g) may not be used to value
a flight on any commercial aircraft on
which air transportation is sold to the
public on a per-seat basis. For a special
valuation rule relating to certain flights
on commercial aircraft, see paragraph
(h) of this section.

(3) Definition of a flight-(i) General
rule. Except as otherwise provided in
paragraph (g)(3)(iii) of this section
(relating to intermediate stops), for
purposes of this paragraph (g), a flight is
the distance (in statute miles, i.e., 5,280

feet per statute mile) between the place
at which the individual boards the
aircraft and the place at which the
individual deplanes.

(ii) Valuation of each flight. Under the
valuation rule of this paragraph (g),
value is determined separately for each
flight. Thus, a round-trip is comprised of
at least two flights. For example, an
employee who takes a personal trip on
an employer-provided aircraft from New
York City to Denver, then Denver to Los
Angeles, and finally Los Angeles to New
York City has taken three flights and
must apply the aircraft valuation
formula separately to each flight. The
value of a flight must be determined on
a passenger-by-passenger basis. For
example, if an individual accompanies
an employee and the flight taken by the
individual would be taxed to the
employee, the employee would be taxed
on the special rule value of the flight by
the employee and the flight by the
individual.

(iii) Intermediate stop. If a landing is
necessitated by weather conditions, by
an emergency, for purposes of refueling
or obtaining other services relating to
the aircraft or for any other purpose
unrelated to the personal purposes of
the employee whose flight is being
valued, that landing is an intermediate
stop. Additional mileage attributable to
an intermediate stop is not considered
when determining the distance of an
employee's flight.

(iv) Examples. The rules of paragraph
(g)(3)(iii) of this section may be
illustrated by the following examples:

Example (1). Assume that an employee's
trip originates in St. Louis, Missouri, with
Seattle, Washington as its destination, but,
because of weather conditions, the aircraft
lands in Denver, Colorado, and the employee
stays in Denver overnight. Assume further
that the next day the aircraft flies to Seattle
where the employee deplanes. The
employee's flight is the distance between the
airport in St. Louis and the airport in Seattle.

Example (2). Assume that a trip originates
in New York, New York, with five passengers
and that the aircraft makes a stop in Chicago,
Illinois, so that one of the passengers can
deplane for a purpose unrelated to the
personal purposes of the other passengers
whose flights are being valued. The aircraft
then goes on to Los Angeles, California,
where the other four passengers will deplane.
The flight of the passenger who deplaned in
Chicago is the distance between the airport
in New York and the airport in Chicago. The
stop in Chicago is disregarded as an
intermediate stop, however, when measuring
the flights taken by each of the other four
passengers. Their flights would be the
distance between the airport in New York
and the airport in Los Angeles.

(4) Personal and non-personal
flights-(i) In general. The valuation rule
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of this paragraph (g) applies to personal
flights on employer-provided aircraft. A
personal flight is one the value of which
is not excludable under another section
of subtitle A of the Internal Revenue
Code of 1986, such as under section
132(d) (relating to a working condition
fringe). However, solely for purposes of
paragraphs (g)(4)(ii) and (g](4)(iii) of this
section, references to personal flights do
not include flights a portion of which
would not be excludable from income
by reason of section 274(c).

(itQ Trip primarily for employer's
business. If an employee combines, in
one trip, personal and business flights
on an employer-provided aircraft and
the employee's trip is primarily for the
employer's business (see § 1.162-
2(b)(2)), the employee must include in
income the excess of the value of all the
flights that comprise the trip over the
value of the flights that would have been
taken had there been no personal flights
but only business flights. For example,
assume that an employee flies on an
employer-provided aircraft from
Chicago, Illinois, to Miami, Florida, for
the employer's business and that from
Miami the employee flies on the
employer-provided aircraft to Orlando,
Florida, for personal purposes and then
flies back to Chicago. Assume further
that the primary purpose of the trip is for
the employer's business. The amount
includible in income is the excess of the
value of the three flights (Chicago to
Miami, Miami to Orlando, and Orlando
to Chicago), over the value of the flights
that would have been taken had there
been no personal flights but only
business flights (Chicago to Miam. and
Miami to Chicago).

(iii) Primarily personal trip. If an
employee combines, m one trip,
personal and business flights on an
employer-provided aircraft and the
employee's trip is primarily personal
(see § 1.162-2(b)(2)), the amount
includible in the employee's income is
the value of the personal flights that
would have been taken had there been
no business flights but only personal
flights. For example, assume that an
employee flies on an employer-provided
aircraft from San Francisco, California,
to Los Angeles, California, for the
employer's business and that from Los
Angeles the employee flies on an
employer-provided aircraft to Palm
Springs, California, primarily for
personal reasons and then flies back to
San Francisco. Assume further that the
primary purpose of the trip is personal.
The amount includible in the employee's
income is the value of personal flights
that would have been taken had there
been no business flights but only

personal flights (San Francisco to Palm
Springs and Palm Springs to San
Francisco).

(iv) Application of section 274(c). The
value of employer- provided travel
outside the United States away from
home may not be excluded from the
employee's gross income as a working
condition fringe, by either the employer
or the employee, to the extent not
deductible by reason of section 274(c).
The valuation rule of this paragraph (g)
applies to that portion of the value any
flight not excludable by reason of
section 274(c). Such value is includible
in income in addition to the amounts
determined under paragraphs (g)(4)(ii)
and (g](4)(iii) of this section.

(v) Flights by individuals who are not
personalguests. If an individual who is
not an employee of the employer
providing the aircraft is on a flight, and
the individual is not the personal guest
of any employee of the employer, the
flight by the individual is not taxable to
any employee of the employer providing
the aircraft. The rule in the preceding
sentence applies where the individual is
provided the flight by the employer for
noncompensatory business reasons of
the employer. For example, assume that
G, an employee of company Y,
accompanies A, an employee of
company X, on company X's aircraft for
the purpose of inspecting land under
consideration for purchase by company
X from company Y. The flight by G is
not taxable to A. No inference may be
drawn from this paragraph (g)(4)(v)
concerning the taxation of a flight
provided to an individual who is neither
an employee of the employer nor a
personal guest of any employee of the
employer.

(5] Aircraft valuation formula. Under
the valuation rule of this paragraph (g),
the value of a flight is determined under
the base aircraft valuation formula (also
known as the Standard Industry Fare
Level formula or SIFL) by multiplying.
the SIFL cents-per-mile rates applicable
for the period during which the flight
was taken by the appropriate aircraft
multiple (as provided m paragraph (g)(7)
of this section) and then adding the
applicable terminal charge. The SIFL
cents-per-mile rates m the formula and
the ternunal charge are calculated by
the Department of Transportation and
are revised sem-annually. The base
aircraft valuation formula in effect from
January 1, 1989 through June 30, 1989, is
as follows: a terminal charge of $26.48
plus ($.1449 per mile for the first 500
miles, $.1105 per mile for miles between
501 and 1500, and $.1062 per mile for
miles over 1500). For example, if a flight
taken on January 15, 1989, by a non-

control employee on an employer-
provided aircraft with a maximum
certified takeoff weight of 26,000 lbs. is
2,000 miles long, the value of the flight
determined under this paragraph (g)(5)
is: $100.30 ((.313 x (($.1449 X 500) + (
$.1105X 1,000)+ ($.1062 X 500))) +$26.48).
The aircraft valuation formula applies
separately to each flight being valued
under this paragraph (g). Therefore, the
number of miles an employee has flown
on employer-provided aircraft flights
prior to the flight being valued does not
affect the determination of the value of
the flight.

(6) Discretion toprovide new formula.
The Commissioner may prescribe a
different base aircraft valuation formula
by regulation, Revenue Ruling or
Revenue Procedure in the event that the
calculation of the Standard Industry
Fare Level is discontinued.

(7) Aircraft multiples-(i) In general.
The aircraft multiples are based on the
maximum certified takeoff weight of the
aircraft. When applying the aircraft
valuation formula to a flight, the
appropriate aircraft multiple is
multiplied by the product of the
applicable SIFL cents-per-mile rates
multiplied by the number of miles in the
flight and then the terminal charge is
added to the product. For purposes of
applying the aircraft valuation formula
described in paragraph (g)(5) of this
section, the aircraft multiples are as
follows:

Aircraft Aircraft
Maximum certified take- multiple for mutile for

off weight of the aircraft a control aon
amplavee control

employee employee
(percent) (percent)

6,000 lbs. or less ............. 62.5 15.6
6,001-10,000 lbs...... 125 23.4
10,001-25,000 Ibs ........... 300 31.3
25,001 lbs. or more. 400 31.3

(ii) Flights treated as provided to a
control employee. Except as provided in
paragraph (g)(12) of this section, any
flight provided to an individual whose
flight would be taxable to a control
employee (as defined in paragraphs (g)
(8) and (9) of this section) as the
recipient shall be valued as if such flight
had been provided to that control
employee. For example, assume that the
chief executive officer of an employer,
his spouse, and his two children fly on
an employer-provided aircraft for
personal purposes. Assume further that
the maximum certified takeoff weight of
the aircraft is 12,000 lbs. The amount
includible in the employee's income is
4 X ((300 percent X the applicable SIFL
cents-per-mile rates provided in
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paragraph (g)(5) of this section
multiplied by the number of miles in the
flight) plus the applicable terminal
charge).

(8) Control employee defined-Non-
government employer--{i) Definition.
For purposes of this- paragraph (g), a
control employee of a non-government
employer is any employee-

(A) Who is a Board- or shareholder-
appointed, confirmed, or elected officer
of the employer, limited to the lesser
of-

(1) One percent of all employees
(increased to the next highest integer, if
not an integer) or

(2) Ten employees;
(B) Who is among the top one percent

most highly-paid employees of the
employer (increased to the next highest
integer, if not an integer) limited to a
maximum of 50;

(C) Who owns a five-percent or
greater equity, capital, or profits interest
in the employer, or

(D) Who is a director of the employer.
(ii) Special rules for control employee

definition--(A) In general. For purposes
of this paragraph (g), any employee who
is a family member (within the meamng
of section 267(c)(4)) of a control
employee is also a control employee. For
purposes of paragraph (g)(8)(i)(B) of this
section, the term "employee" does not
include any individual unless such
individual is a common-law employee,
partner, or one-percent or greater
shareholder of the employer. Pursuant to
this paragraph (g](8), an employee may
be a control employee under more than
one of the requirements listed m
paragraphs (g](8)(i) (A) through (D) of
this section. For example, an employee
may be both an officer under paragraph
{g)(8)(i)(A) of this section and a highly-
paid employee under paragraph
(g)8)(i)B] of this section. In this case,
for purposes of the officer limitation rule
of paragraph (g)(8)(i)(A) of this section
and the highly-paid employee limitation
rule of paragraph (g)(8){i)(B) of this
section, the employee would be counted
in applying both limitations. For
purposes of determining the one-percent
limitation under paragraphs (g)(8)(i) (A)
and (B) of this section, an employer shall
exclude from consideration employees
described in § 1.132-8b)(3). Instead of
applying the control employee definition
of this paragraph (g)(8), an employer
may treat all (and only) employees who
are "highly compensated" employees (as
defined in § 1.132-8(f)) as control
employees for purposes of this
paragraph (g).

(B) Special rules for officers, owners,
and highly-paid control employees. In
no event shall an employee whose
compensation is less than $50,000 be a

control employee under paragraph
(g)(8)(i) (A) or (B) of this section. For
purposes of determimng who is a five-
percent (or one-percent) owner under
this paragraph [g)(8), any individual who
owns (or is considered as owning under
section 318(a) or principles similar to
section 318(a) for entities other than
corporations) five percent (or one-
percent) or more of the fair market value
of an entity (the "owned entity") is
considered a five-percent (or one-
percent) owner of all entities which
would be aggregated with the owned
entity under the rules of section 414(b),
(c), (m), or (o). For purposes of
determining who is an officer or director
with respect to an employer under this
paragraph (g)(8), notwithstanding
anything in this section to the contrary,
if the employer would be aggregated
with other employers under the rules of
section 414 (b), (c), (in), or (o), the officer
definition and the limitations and the
director definition are applied to each
such separate employer rather than to
the aggregated employer. An employee
who is an officer or director of one
employer (the "first employer") shall not
be counted as an officer or a director of
any other employer aggregated with the
first employer under the rules of section
414 (b), (c), or (in). If applicable, the
officer limitations rule of paragraph
(g)(8)(i)(A) of this section is applied to
employees In descending order of their
compensation. Thus, if an employer has
11 board-appointed officers and the limit
imposed under paragraph (g)(8)(i)(A) of
this section is 10 officers, the employee
with the least compensation of those
officers would not be a control
employee under paragraph (g)(8)i)(A) of
this section.

(9) Control employee defined-
Government employer. For purposes of
this paragraph (g), a control employee of
a government employer is any-

(i) Elected official, or
(ii) Employee whose compensation

equals or exceeds the compensation
paid to a Federal Government employee
holding a position at Executive Level V
determined under Chapter 11 of title 2,
United States Code, as adjusted by
section 5318 of title 5 United States
Code.

For purposes of paragraph (f), the term
"government" includes any Federal,
state or local governmental unit, and
any agency or instrumentality thereof.
Instead of applying the control employee
definition of paragraph (f)(6), an
employer may treat all and only
employees who are "highly
compensated" employees (as defined in
§ 1.132-8(f) as control employees for
purposes of this paragraph (f).

(10) "Compensation defined. For
purposes of this paragraph (g), the term
"compensation" has the same meaning
as in section 414(q)(7). Compensation
includes all amounts received from all
entities treated as a single employer
under section 414 (b), (c), (m), or (o).
Levels of compensation shall be
adjusted at the same time and in the
same manner as provided in section
415(d). The first such adjustment was for
calendar year 1988.

(11) Treatment of former employees.
For purposes of this paragraph (g), an
employee who was a control employee
of the employer (as defined in this
paragraph (g)) at any time after reaching
age 55, or within three years of
separation from the service of the
employer, is a control employee with
respect to flights taken after separation
from the service of the employer. An
individual who is treated as a control
employee under this paragraph (g)(11) is
not counted when determining the
limitation of paragraph (g)(8)(i) (A) and
(B) of this section. Thus, the total
number of individuals treated as control
employees under such paragraphs may
exceed the limitations of such
paragraphs to the extent that this
paragraph (g)(11) applies.

(12) Seating capacity rule-(i) In
general-{A) General rule. Where 50
percent or more of the regular passenger
seating capacity of an aircraft (as used
by the employer) is occupied by
individuals whose flights are primarily
for the employer's business (and whose
flights are excludable from income
under section 132(d)), the value of a
flight on that aircraft by any employee
who is not flying primarily for the
employer's business (or who is flying
primarily for the employer's business
but the value of whose flight is not
excludable under section 132(d) by
reason of section 274(c)) is deemed to be
zero. See § 1.132-5 which limits the
working condition fringe exclusion
under section 132(d) to situations where
the employee receives the flight in
connectibn with the performance of
services for the employer providing the
aircraft.

(B) Special rules-(1) Definition of
"employee. "For purposes of this
paragraph (g)(12), the term "employee
includes only employees of the
employer, including a partner of a
partnership, providing the aircraft and
does not include independent
contractors and directors of the
employer. A flight taken by an
individual other than an "employee" as
defined in the preceding sentence is
considered a flight taken by an
employee for purposes of this paragraph
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(g)(12) only if that individual is treated
as an employee pursuant to section
132(f)(1) or that individual's flight is
treated as a flight taken by an employee
pursuant to section 132(f)(2). If-

(i) A flight by an individual is not
considered a flight taken by an
employee (as defined in this paragraph
(8)(12)(i)),

(i) The value of that individual's flight
is not excludable under section 132(d),
and

(iij) The seating capacity rule of this
paragraph (g) (12) otherwise applies,
then the value of the flight provided to
such an individual is the value of a flight
provided to a non-control employee
pursuant to paragraph (g)(5] of this
section (even if the individual who
would be taxed on the value of the flight
is a control employee).

(2) Example. The special rules of
paragraph (g)(12)(i)(B)(1) of this section
are illustrated by the following example:

Example. Assume that 60 percent of the
regular passenger seating capacity of an
employer's aircraft is occupied by individuals
whose flights are primarily for the employer's
business and are excludable from income
under section 132(d). If a control employee,
his spouse, and his dependent child fly on the
employer s aircraft for primarily personal
reasons, the value of the three flights is
deemed to be zero. If, however, the control
employee's cousin were provided a flight on
the employer's aircraft, the value of the flight
taken by the cousin is determined by
applying the aircraft valuation formula of
paragraph (g)(5) of this section (including the
terminal charge) and the non-control
employee aircraft multiples of paragraph
(g)(7) of this section.

(ii) Application of 50-percent test to
multiple flights. The seating capacity
rule of this paragraph (g)(12) must be
met both at the time the individual
whose flight is being valued boards the
aircraft and at the time the individual
deplanes. For example, assume that
employee A boards an employer-
provided aircraft for personal purposes
in New York, New York, and that at that
time 80 percent of the regular passenger
seating capacity of the aircraft is
occupied by individuals whose flights
are primarily for the employer's
business (and whose flights are
excludable from income under section
132(d)) ("the business passengers"). If
the aircraft flies directly to Hartford,
Connecticut where all of the passengers,
including A, deplane, the requirements
of the seating capacity rule of this
paragraph (g)(12) have been satisfied. If
instead, some of the passengers,
including A, remain on the aircraft in
Hartford and the aircraft continues on to
Boston, Massachusetts, where they all
deplane, the requirements of the seating
capacity rule of this paragraph (g)(12)

will not be satisfied with respect to A's
flight from New York to Boston unless at
least 50 percent of the seats comprising
the aircraft's regular passenger seating
capacity were occupied by the business
passengers at the time A deplanes in
Boston.

(iii) Regular passenger seating
capacity. (A) General rule. Except as
otherwise provided, the regular
passenger seating capacity of an aircraft
is the maximum number of seats that
have at any time on or prior to the date
of the flight been on the aircraft (while
owned or leased by the employer).
Except to the extent excluded pursuant
to paragraph (g)(12)(v) of this section,
regular seating capacity includes all
seats which may be occupied by
members of the flight crew. It is
irrelevant that, on a particular flight,
less than the maximum number of seats
are available for use because, for
example, some of the seats are removed.

(B) Special rules. When determining
the maximum number of seats that have
at any time on or prior to the date of the
flight been on the aircraft (while owned
or leased by the employer), seats that
could not at any time be legally used
during takeoff and have not at any time
been used during takeoff are not
counted. As of the date an employer
permanently reduces the seating
capacity of an aircraft, the regular
passenger seating capacity is the
reduced number of seats on the aircraft.
The previous sentence shall not apply if
at any time within 24 months after such
reduction any seats are added in the
aircraft. Unless the conditions of this
paragraph (g)(12)(iii)(B) are satisfied,
jumpseats and removable seats used
solely for purposes of flight crew
training are counted for purposes of the
seating capacity rule of this paragraph
(g)(12).

(iv) Examples. The rules of paragraph
(g)(12)(iii) of this section are illustrated
by the following examples:

Example (1). Employer A and employer B
order the same aircraft, except that A orders
it with 10 seats and B orders it with eight
seats. A always uses its aircraft as a 10-seat
aircraft; B always uses its aircraft as an eight-
seat aircraft. The regular passenger seating
capacity of A's aircraft is 10 and of B's
aircraft is eight.

Example (2). Assume the same facts as in
example (1), except that whenever A's chief
executive officer and spouse use the aircraft
eight seats are removed. Even if substantially
all of the use of the aircraft is by the chief
executive officer and spouse, the regular
passenger seating capacity of the aircraft is
10.

Example (3). Assume the same facts as in
example (1), except that whenever more than
eight people want to fly in B's aircraft, two
extra seats are added. Even if substantially

all of the use of the aircraft occurs with eight
seats, the regular passenger seating capacity
of the aircraft is 10.

Example (4). Employer C purchases an
aircraft with 12 seats. Three months later C
remodels the interior of the aircraft and
permanently removes four of the seats. Upon
completion of the remodeling, the regular
passenger seating capacity of the aircraft is
eight. If, however, any seats are added within
24 months after the remodeling, the regular
seating capacity of the aircraft is treated as
12 throughout the entire period.

(v) Seats occupied by flight crew.
When determining the regular passenger
seating capacity of an aircraft, any seat
occupied by a member of the flight crew
(whether or not such individual is an
employee of the employer providing the
aircraft) shall not be counted, unless the
purpose of the flight by such individual
is not primarily to serve as a member of
the flight crew. If the seat occupied by a
member of the flight crew is not counted
as a passenger seat pursuant to the
previous sentence, such member of the
flight crew is disregarded in applying
the 50-percent test described in the first
sentence of paragraph (g)(12)(i) of this
section. For example, assume that prior
to application of this paragraph
(g)(12)(v) the regular passenger seating
capacity of an aircraft is one. Assume
further that an employee pilots the
aircraft and that the employee's flight is
nor primarily for the employer's
business. If the employee's spouse
occupies the other seat for personal
purposes, the seating capacity rule is not
met and the value of both flights must be
included in the employee's income. If,
however, the employee's flight were
primarily for the employer's business
(unrelated to serving as a member of the
flight crew), then the seating capacity
rule is met and the value of the flight for
the employee's spouse is deemed to be
zero. If the employee's flight were
primarily to serve as a member of the
flight crew, then the seating capacity
rule is not met and the value of a flight
by any passenger for primarily personal
reasons is not deemed to be zero.

(13) Erroneous use of the non-
commercial flight valuation rule-(i)
Certain errors in the case of a flight by
a control employee. If-

(A) The non-commercial flight
valuation rule of this paragraph (g) is
applied by an employer or a control
employee, as the case may be, on a
return as originally filed or on an
amended return on the grounds that
either-

(1) The control employee is not in fact
a control employee, or

(2) The aircraft is within a specific
weight classification, and
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(B) Either position is subsequently
determined to be erroneous, the
valuation rule of this paragraph (g) is
not available to value the flight taken by
that control employee by the person or
persons taking the erroneous position.
With respect to the weight
classifications, the previous sentence
does not apply if the position taken is
that the weight of the aircraft is greater
than it is subsequently determined to be.
If, with respect to a flight by a control
employee, the seating capacity rule of
paragraph (g)(12) of this section is used
by an employer or the control employee,
as the case may be, on a return as
originally filed or on an amended return,
the valuation rule of this paragraph (g) is
not available to value the flight taken by
that control employee by the person or
persons taking the erroneous position.

(ii) Value of flight excluded as a
working condition fringe. If either an
employer or an employee, on a return as
orginally filed or on an amended return,
excludes from the employee's income or
wages all or any part of the value of a
flight on the grounds that the flight was
excludable as a working condition fringe
under section 132, and that position is
subsequently determined to be
erroneous, the valuation rule of this
paragraph (g) is not available to value
the flight taken by that employee by the
person or persons taking the erroneous
position. Instead, the general valuation
rules of paragraph {b) (5) and (6) of this
section apply.

(14) Consistency rules-(i) Use by the
employer. Except as otherwise provided
in paragraph (g)(13) of this section or
§ 1.132-5 (m)(4), if the non-commercial
flight valuation rule of this paragraph (g)
is used by an employer to value any
flight provided to an employee in a
calendar year, the rule must be used to
value all flights provided to all
employees in the calendar year.

(ii) Use by the employee. Except as
otherwise provided m paragraph (g)(13)
of this section or § 1.132-5 (m)(4), if the
non-commercial flight valuation rule of
this paragraph (g) is used by an
employee to value a flight provided by
an employer in a calendar year, the rule
must be used to value all flights
provided to the employee by that
employer in the calendar year.

(h) Commercial flight valuation rule-
(1) In general. Under the commercial
flight valuation rule of this paragraph
(h), the value of a space-available flight
(as defined in paragraph (h) (2) of this
section) on a commercial aircraft is 25
percent of the actual carrier's highest
unrestricted coach fare in effect for the
particular flight taken. The rule of this
paragraph (h) is available only to an
individual described in § 1.132-1(b)(1).

(2) Space-available flight. The
commercial flight valuation rule of this
paragraph (h) is available to value a
space-available flight. The term "space-
available flight" means a flight on a
commercial aircraft-

(i) Which is subject to the same types
of restrictions customarily associated
with flying on an employee "stand-by"
or "space-available basis, and

(ii) Which meets the definition of a
no-additional-cost service under section
132(b), except that the flight is provided
to an individual other than the employee
or an individual treated as the employee
under section 132(f). Thus. a flight is not
a space-available flight if the employer
guarantees the employee a seat on the
flight or if the nondiscrimination
requirements of section 132(h)(1) and
§ 1.132-8 are not satisfied. A flight may
be a space-available flight even if the
airline that is the actual carrier is not
the employer of the employee.

(3) Commercial aircraft. If the actual
carrier does not offer, in the ordinary
course of its business, air transportation
to customers on a per-seat basis, the
commercial flight valuation rule of this
paragraph (h) is not available. Thus, if,
in the ordinary course of its line of
business, the employer only offers air
transportation to customers on a charter
basis, the commercial flight valuation
rule of this paragraph (h) may not be
used to value a space-available flight on
the employer's aircraft. If the
commercial flight valuation rule is not
available, the flight may be valued
under the non-commercial flight
valuation rule of paragraph (g) of this
section.

(4) Timing of inclusion. The date that
the flight is taken is the relevant date for
purposes of applying section 61(a)(1)
and this section to a space-available
flight on a commercial aircraft. The date
of purchase or issuance of a pass or
ticket is not relevant. Thus, this section
applies to a flight taken on or after
January 1, 1989, regardless of the date on
which the pass or ticket for the flight
was purchased or issued.

(5) Consistency rules-(i) Use by
employer. If the commercial flight
valuation rule of this paragraph (h) is
used by an employer to value any flight
provided in a calendar year, the rule
must be used to value all flights eligible
for use of the rule provided in the
calendar year.

(ii) Use by employee. If the
commercial flight valuation rule of this
paragraph (h) is used by an employee to
value a flight provided by an employer
in a calendar year, the rule must be used
to value all flights provided by that
employer eligible for use of the rule

taken by such employee in the calendar
year.

(i) [Reserved.]
(j) Valuation of meals provided at an

employer-operated eating facility for
employees-(1) In general. The
valuation rule of this paragraph (j) may
be used to value a meal provided at an
employer-operated eating facility for
employees (as defined in § 1.132-7). For
rules relating to an exclusion for the
value of meals provided at an employer-
operated eating facility for employees,
see section 132(e)(2) and § 1.132-7

(2) Valuation formula--(i) In general.
The value of all meals provided at an
employer-operated eating facility for
employees during a calendar year
("total meal value") is 150 percent of the
direct operating costs of the eating
facility determined separately with
respect to such eating facility whether or
not the direct operating costs test is
applied separately to such eating facility
under § 1.132-7(b)(2). For purposes of
this paragraph (j), the definition of direct
operating costs provided in § 1.132-7(b)
and the adjustments specified in
§ 1.132-7(a)(2) apply. The taxable value
of meals provided at an eating facility
may be determined in two ways. The
"individual meal subsidy" may be
treated as the taxable value of a meal
provided at the eating facility (see
paragraph (j)(2)(ii) of this section) to a
particular employee. Alternatively, the
empjiloyer may allocate the "total meal
subsidy" among employees (see
paragraph (j)(2)(iii) of this section).

(ii) "Individual meal subsidy" defined.
The "individual meal subsidy" is
determined by multiplying the amount
paid by the employee for a particular
meal by a fraction, the numerator of
which is the total meal value and the
denominator of which is the gross
receipts of the eating facility for the
calendar year and then subtracting the
amount paid by the employee for the
meal. The taxable value of meals
provided to a particular employee
during a calendar year, therefore, is the
sum of the individual meal subsidies
provided to the employee during the
calendar year. This rule is available
only if there is a charge for each meal
selection and if each employee is
charged the same price for any given
meal selection.

(iii) Allocation of "total meal
subsidy." Instead of using the individual
meal subsidy method provided in
paragraph (j)(2)(ii) of this section, the
employer may allocate the "total meal
subsidy" (total meal value less the gross
receipts of the facility) among
employees in any manner reasonable
under the circumstances. It will be
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presumed reasonable for an employer to
allocate the total meal subsidy on a per-
employee basis if the employer has
information that would substantiate to
the satisfaction of the Commissioner
that each employee was provided
approximately the same number of
meals at the facility.

§§ 1.132-1T, 1.132-2T, 1.132-3T, 1.132-4T,
1.132-5T, 1.132-6T, 1.132-7T and 1.132-ST
[Amended]

Par. 6. Sections 1.132-1T, 1.132.2T
1.132-3T, 1.132-4T, 1.1325T, 1.132-6T,
1.132-7T and 1.132-8T are amended by
revising the titles of such sections to
read as follows:

§ 1.132-IT Exclusion from gross income
of certain fringe benefits-1985 through
1988 (Temporary).

§ 1.132-2T No-additional-cost service-
1985 through 1988 (Temporary).

§ 1.132-3T Qualified employee discount-
1985 through 1988 (Temporary).

§ 1.132-4T Line of business limitation-
1985 through 1988 (Temporary).

§ 1.132-5T Working condition fringe-
1985 through 1988 (Temporary).

§ 1.132-6T De minimis fringe-1985
through 1988 (Temporary).

§ 1.132-7T Treatment of employer-
operated eating facilities-1985 through
1988 (Temporary).

§ 1.132-8T Nondiscrimination rules-1985
through 1988 (Temporary).

Par. 7 Section 1.132-0 is added and
reads as follows:

§ 1.132-0 Outline of regulations under
section 132.

The following is an outline of
regulations in this section relating to
exclusions from gross income for certain
fringe benefits:

§ 1.132-0 Outline of regulations under
section 132.

§ 1.132-1 Exclusion from gross income for
certain fringe benefits.
§ 1.132-1 (a] In general.
§ 1.132-1 (b) Definition of employee.

(1) No-additional-cost services and
qualified employee discounts.

(2) Working condition fnnges.
(3] On-premises athletic facilities.
(4) De minimis fringes.
(5) Dependent child.

§ 1.132-1 (c) Special rules for employers-
Effect of section 414.

§ 1.132-1 (d) Customers not to include
employeee.

§ 1.132-1 (e) Treatment of on-premises
athletic facilities.

(1) In general.
(2] Premises of the employer.
(3) Application of rules to membership in

an athletic facility.

(4) Operation by the employer.
(5) Nonapplicability of nondiscrimination

rules.
§ 1.132-1 (f9 Nonapplicability of section 132 in

certain cases.
(1) Tax treatment provided for in another

section.
(2) Limited statutory exclusions.

§ 1.132-1 (g] Effective date.
§ 1.132-2 No-odditional-cost services.
§ 1.132-2 (a) In general.

(1) Definition.
(2] Excess capacity services.
(3) Cash rebates.
(4) Applicability of nondiscrimination rules.
(5) No substantial additional cost.
(6) Payments for telephone service.

§ 1.132-2 (b) Reciprocal agreements.
§ 1.132-2 (c) Example.
§ 1.132-3 Qualified employee discounts.
§ 1.132-3 (a) In general.

(1) Definition.
(2) Qualified property or services.
(3) No reciprocal agreement exception.
(4) Property of services provided without

charge, at a reduced price, or by rebates.
(5) Property or services provided directly

by the employer or indirectly through a
third party.

(6) Applicability of nondiscrimination rules.
§ 1.132-3 (b) Employee discount.

(1) Definition.
(2) Price to customers.
(3] Damaged, distressed, or returned goods.

§ 1.132-3 (c) Gross profit percentage.
(1) In general.
(2) Line of business.
(3) Generally accepted accounting

principles.
§ 1.132-3 (d] Treatment of leased sections of

department stores.
(1) In general.
(2) Employees of the leased section.

§ 1.132-3 (e) Excess discounts.
§ 1.132-4 Line of business limitation.
§ 1.132-4 (a) In general.

(1) Applicability.
(2] Definition.
(3) Aggregation of two-digit classifications.

§ 1.132-4 (b) Grandfather rule for certain
retail stores.

(1) In general.
(2) Taxable year of affiliated group.
(3) Definition of "sales"
(4] Retired and disabled employees.
(5) Increase of employee discount.

§ 1.132-4 (c) Grandfather rule for telephone
service provided to pre-divestiture
retirees.

§ 1.132-4 (d) Special rule for certain affiliates
of commercial airlines.

(1) General rule.
(2] "Airline affiliated group" defined.
(3] "Qualified affiliate" defined.

§ 1.132-4 (e) Grandfather rule for affiliated
groups operating airlines.

§ 1.132-4 (f0 Special rule for qualified air
transportation organizations.

§ 1.132-4 (g) Relaxation of line of business
requirement.

§ 1.132-4 (h) Line of business requirement
does not expand benefits eligible for
exclusion.

§ 1.132-5 Working condition fringes.
§ 1.132-5 (a) In general.

(1) Definition.

(2) Trade or business of the employee.
§ 1.132-5 (b) Vehicle allocation rules.

(1) In general.
(2) Use of different employer-provided

vehicles.
(3) Provision of a vehicle and chauffeur

services.
§ 1.132-5 (c) Applicability of substantiation

requirements of sections 162 and 274(d).
(1) In general.
(2) Section 274(d) requirements.

§ 1.132-5 (d) Safe harbor substantiation rules.
(1) In general.
(2] Period for use of safe harbor rules.

§ 1.132-5 (e) Safe harbor substantiation rule
for vehicles not used for personal
purposes.

§ 1.132-5 (f) Safe harbor substantiation rule
for vehicles not available to employees
for personal use other than commuting.

§ 1.132-5 (g).Safe harbor substantiation rule
for vehicles used in connection with the
business of farming that are available to
employees for personal use.

(1) In general.
(2) Vehicles available to more than one

individual.
(3) Examples.

§ 1.132-5 (h) Qualified nonpersonal use
vehicles.

(1] In general.
(2) Shared usage of qualified nonpersonal

use vehicles.
§ 1.132-5 (i) lReserved].
§ 1.132-5 (j) Application of section 280F
§ 1.132-5 (k) Aircraft allocation rule.
§ 1.132-5 (1) [Reserved].
§ 1.132-5 (m) Employer-provided

transportation for security concerns.
(1) In general.
(2) Demonstration of bona fide business-

oriented security concerns.
(3) Application of security rules to spouses

and dependents.
(4) Working condition safe harbor for

travel on employer-provided aircraft.
(5) Bodyguard/chauffeur provided for a

bona fide business-oriented security
concern.

(6) Examples.
§ 1.132-5 (n) Product testing.

(1) In general.
(2) Employer-imposed limits.
(3) Discriminating classifications.
(4) Factors that negate the existence of a

product testing program.
(5) Failure to meet the requirements of this

paragraph (n).
(6) Example.

§ 1.132-5 (o) Qualified automobile
demonstration use.

(1) In general.
(2) Full-time automobile salesman.
(3) Demonstration automobile.
(4) Substantial restrictions on personal use.
(5) Sales area.
(6) Applicability of substantiation

requirements of sections 162 and 274(d).
(7) Special valuation rules.

§ 1.132-5 (p) Parking.
(1) In general.
(2) Reimbursement of parking expenses.
(3) Parking on residential property.

§ 1.132-5 (q) Nonapplicability of
nondiscrimination rules.
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§ 1.132--8 De minimns fringes.
§ 1.132-6 (a) In general.
j 1.132-6 (b) Frequency.

(1) Employee-measured frequency.
(2) Employer-measured frequency.

§ 1.132-6 (c) Administrability.
§ 1.132-6 (d) Special rules.

(1) Transit passes.
(2) Occasional meal money or local

transportation fare.
(3) Use of special rules or examples to

establish a general rule.
(4) Benefits exceeding value and frequency

limits.
§ 1.132-6 (e) Examples.

(1) Benefits excludable from income.
(2) Benefits not excludable as de minimis

fringes.
§ 1.132-6 (f0 Nonapplicability of

nondiscrimination rules.
§ 1.132-7 Employer-operated eating facilities.
§ 1.132-7 (a) In general.

(1) Conditions for exclusion.
(2) Employer-operated eating facility for

employees.
(3) Operation by the employer.
(4) Example.

§ 1.132-7 (b) Direct operating costs.
(1) In general.
(2) Multiple dining rooms or cafeterias.
(3) Payment to operator of facility.

U 1.132-7 (c) Valuation of non-excluded meals
provided at an employer-operated eating
facility for employees.

§ 1.132-8 Fringe benefit nondiscrimination
rules.

U 1.132-8 (a) Application of
nondiscrimination rules.

(1) General rule.
(2) Consequences of discrimination.
(3) Scope of the nondiscrimination rules

provided in this section.
§ 1.132-8 (b) Aggregation of Employees.

(1) Section 132(a) (1) and (2).
(2) Section 132(e)(2).
(3) Classes of employees who may be

excluded.
§ 1.132-8 (c) Availability on substantially the

same terms.
(1) General rule.
(2) Certain terms relating to priority.

U 1.132-8 (d) Testing for discrimination.
(1) Classification test.
(2) Classifications that are per se

discriminatory.
(3) Former employees.
(4] Restructuring of benefits.
(5) Employer-operated eating facilities for

employees.
U 1.132-8 (e) Cash bonuses or rebates.
U 1.132-8 (f) Highly compensated employee.

(1) Government and non-government
employees.

(2) Former employees.
Par. 8. Section 1.132-1 is added and

reads as follows:
§ 1.132-1 Exclusion from gross Income for
certain fringe benefits.

(a) In general. Gross income does not
include any fringe benefit which
qualifies as a-

(1) No-additional-cost service.
(2) Qualified employee discount,
(3) Working condition fringe, or
(4) De minimis fringe.

Special rules apply with respect to
certain on-premises gyms and other
athletic facilities (§ 1.132-1(e)),
demonstration use of employer-provided
automobiles by full-time automobile
salesmen (§ 1.132-5(o)), parking
provided to an employee on or near the
business premises of the employer
(§ 1.132-5(p)), and on-premises eating
facilities (§ 1.132-7).

(b) Definition of employee-(1) No-
additional-cost services and qualified
employee discounts. For purposes of
section 132(a)(1) (relating to no-
additonal-cost services) and section
132(a)(2) (relating to qualified employee
discounts), the term "employee" (with
respect to a line of business of an
employer means-

(i) Any individual who is currently
employed by the employer in the line of
business,

(ii) Any individual who was formerly
employed by the employer in the line of
business and who separated from
service with the employer in the line of
business by reason of retirement or
disability, and

(iii) Any widow or widower of an
individual who died while employed by
the employer in the line of business or
who separated from service with the
employer in the line of business by
reason of retirement or disability.

For purposes of this paragraph (b)(1),
any partner who performs services for a
partnership is considered employed by
the partnership. In addition, any use by
the spouse or dependent child (as
defined in paragraph (b)(5) of this
section) of the employee will be treated
as use by the employee. For purposes of
section 132(a)(1) (relating to no-
additional-cost services), any use of air
transportation by a parent of an
employee (determined without regard to
section 132(f)(1)(B) and paragraph
(b)(1)(iii) of this section) will be treated
as use by the employee.

(2) Working condition fringes. For
purposes of section 132(a)(3) (relating to
working condition fringes), the term
"employee" means-

(i) Any individual who is currently
employed by the employer,

(ii) Any partner who performs
services for the partnership,

(iii) Any director of the employer, and
(iv) Any independent contractor who

performs services for the employer.
Notwithstanding anything in this

paragraph (b)(2) to the contrary, an
independent contractor who performs
services for the employer cannot
exclude the value of parking or the use
of consumer goods provided pursuant to
a product testing program under § 1.132-
5(n); in addition, any director of the
employer cannot exclude the value of

the use of consumer goods provided
pursuant to a product testing program
under § 1.132-5(n).

(3) On-premises athletic facilities. For
purposes of section 132(h)(5) (relating to
on-premises athletic facilities), the term
"employee" means-

(i) Any individual who is currently
employed by the employer,

(ii) Any individual who was formerly
employed by the employer and who
separated from service with the
employer by reason of retirement or
disability, and

(iii) Any widow or widower of an
individual who died while employed by
the employer or who separated from
service with the employer by reason of
retirement or disability.
For purposes of this paragraph (b)(3),
any partner who performs services for a
partnership is considered employed by
the partnership. In addition, any use by
the spouse or dependent child (as
defined in paragraph (b)(5) of this
section) of the employee will be treated
as use by the employee.

(4) De minims fringes. For purposes
of section 132(a)(4) (relating to de
minimis fringes), the term "employee"
means any recipient of a fringe benefit.

(5) Dependent child. The term
"dependent child" means any son,
stepson, daughter, or stepdaughter of the
employee who is a dependent of the
employee, or both of whose parents are
deceased and who has not attained age
25. Any child to whom section 152(e)
applies will be treated as the dependent
of both parents.

(c) Special rules for employers-
Effect of section 414. All employees
treated as employed by a single
employer under section 414 (b), (c), (in),
or (o) will be treated as employed by a
single employer for purposes of this
section. Thus, employees of one
corporation that is part of a controlled
group of corporations may under certain
circumstances be eligible to receive
section 132 benefits from the other
corporations that comprise the
controlled group. However, the
aggregation of employers described in
this paragraph [c) does not change the
other requirements for an exclusion,
such as the line of business requirement.
Thus, for example, if a controlled group
of corporations consists of two
corporations that operate in different
lines of business, the corporations are
not treated as operating in the same line
of business even though the
corporations are treated as one
employer.

(d) Customers not to include
employees. For purposes of section 132
and the regulations thereunder, the term
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"customer" means any customer who is
not an employee. However, the
preceding sentence does not apply to
section 132(c)(2) (relating to the gross
profit percentage for determining a
qualified employee discount). Thus, an
employer that provides employee
discounts cannot exclude sales made to
employees in determining the aggregate
sales to customers.

(e) Treatment of on-premises athletic
facilites-(1) In general. Gross income
does not include the value of any on-
premises athletic facility provided by an
employer to its employees. For purposes
of section 132(h)(5) and this paragraph
(e), the term on-premises athletic
facility" means any gym or other
athletic facility (such as a pool, tennis
court, or golf course)-

(i) Which is located on the premises of
the employer, (ii) Which is operated by
the employer, and (iii) Substantially all
of the use of which during the calendar
year is by employees of the employer,
their spouses, and their dependent
children.
For purposes of paragraph (e) (1) (iii)
of this section, the term "dependent
children" has the same meaning as the
plural of the term "dependent child" in
paragraph (b)(5) of this section. The
exclusion of this paragraph (e) does not
apply to any athletic facility if access to
the facility is made available to the
general public through the sale of
memberships, the rental of the facility,
or a similar arrangement.

(2) Premises of the employer. The
athletic facility need not be located on
the employer's business premises.
However, the athletic facility must be
located on premises of the employer.
The exclusion provided in this
paragraph (e) applies whether the
premises are owned or leased by the
employer, in addition, the exclusion is
available even if the employer is not a
named lessee on the lease so long as the
employer pays reasonable rent. The
exclusion provided in-this paragraph (e]
does not apply to any athletic facility
that is a facility for residential use.
Thus, for example, a resort with
accompanying athletic facilities (such as
tennis courts, pool, and gym) would not
qualify for the exclusion provided in this
paragraph (e). An athletic facility is
considered to be located on the
employer's premises if the facility is
located on the premises of a voluntary
employees' beneficiary association
funded by the employer.

(3) Application of rules to membership
in an athletic facility. The exclusion
provided in this paragraph (e) does not
apply to any membership in an athletic
facility (including health clubs or
country clubs) unless the facility is

owned (or leased) and operated by the
employer and substantially all the use of
the facility is by employees of the
employer, their spouses, and their
dependent children. Therefore,
membership in a health club or country
club not meeting the rules provided in
this paragraph (e) would not qualify for
the exclusion.

(4) Operation by the employer, An
employer is considered to operate the
athletic facility if the employer operates
the facility through its own employees,
or if the employer contracts out to
another to operate the athletic facility.
For example, if an employer hires an
independent contractor to operate the
athletic facility for the employer's
employees, the facility is considered to
be operated by the employer. In
addition, if an athletic facility is
operated by more than one employer, it
is considered to be operated by each
employer. For purposes of paragraph ()
(1) (iii) of this section, substantially all
of the use of a facility that is operated
by more than one employer must be by
employees of the various employers,
their spouses, and their dependent
children. Where the facility is operated
by more than one employer, an
employer that pays rent either directly
to the owner of the premises or to a
sublessor of the premises is eligible for
the exclusion. If an athletic facility is
operated by a voluntary employees'
beneficiary association funded by an
employer, the employer is considered to
operate the facility.

(5) Nonapplicability of
nondiscrimination rules. The
nondiscrimination rules of section 132
and § 1.132-8 do not apply to on-
premises athletic facilities.

(f) Nanopplicability of section 132 in
certain cases-(1) Tax treatment
provided for in another section. If the
tax treatment or a particular fringe
benefit is expressly provided for in
another section of Chapter 1 of the
Internal Revenue Code of 1986, section
132 and the applicable regulations
(except for section 132 (e) and the
regulations thereunder) do not apply to
such fringe benefit. For example,
because section 129 provides an
exclusion from gross income for
amounts paid or incurred by an
employer for dependent care assistance
for an employee, the exclusions under
section 132 and this section do not apply
to the provision by an employer to an
employee of dependent care assistance.
Similarly, because section 117 (d)
applies to tuition reductions, the
exclusions under section 132 do not
apply to free or discounted tuition
provided to an employee by an
organization operated by the employer,

whether the tuition is for study at or
below the graduate level. Of course, if
the amounts paid by the employer are
for education relating to the employee's
trade or business of being an employee
of the employer so that, if the employee
paid for the education, the amount paid
could be deducted under section 162, the
costs of the education may be eligible
for exclusion as a working condition
fringe.

(2) Limited statutory exclusions. If
another section of Chapter 1 of the
Internal Revenue Code of 1986 provides
an exclusion from gross income based
on the cost of the benefit provided to the
employee and such exclusion is a
limited amount, section 132 and the
regulations thereunder may apply to the
extent the cost of the benefit exceeds
the statutory exclusion.

(g) Effective date. Sections 1.132-0,
1.132-1, 1.132-2, 1,132-3, 1.132-4, 1.132-5,
1.132-6, 1.132-7 and 1.132-8 are effective
as of January 1, 1989, except that
§§ 1.132-1(b)(1) with respect to the use
of air transportation by a parent of an
employee and 1.132-4(d) are effective as
of January 1, 1985. See §§ 1.132-1T,
1.132-2T, 1.132-3T, 1.132-4T, 1.132-5T,
1.132-6T, 1.132-7T and 1.132-8T for rules
in effect for benefits received from
January 1, 1985, to December 31, 1988.

Par. 9. Section 1.132-2 is added and
reads as follows:

§ 1.132-2 No-additional-cost services.
(a) In general-(1) Definition. Gross

income does not include the value of a
no-additional-cost service. A "no-
additional-cost service" is any service
provided by an employer to an
employee for the employee's personal
use if-

(i) The service is offered for sale by
the employer to its customers in the
ordinary course of the line of business of
the employer in which the employee
performs substantial services, and

(ii) The employer incurs no substantial
additional cost in providing the service
to the employee (including foregone
revenue and excluding any amount paid
by or on behalf of the employee for the
service).
For rules relating to the line of
business limitation, see § 1.132-4. For
purposes of this section, a service will
not be considered to be offered for sale
by the employer to its customers if that
service is primarily provided to
employees and not to the employer's
customers.

(2) Excess capacity services. Services
that are eligible for treatment as no-
additional-cost services include excess
capacity services such as hotel
accommodations; transportation by
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aircraft, train, bus, subway, or cruise
line; and telephone services. Services
that are not eligible for treatment as no-
additional-cost services are non-excess
capacity services such as the facilitation
by a stock brokerage firm of the
purchase of stock. Employees who
receive non-excess capacity services
may, however, be eligible for a qualified
employee discount of up to 20 percent of
the value of the service provided. See
§ 1.132-3.

(3) Cash rebates. The exclusion for a
no-additional-cost service applies
whether the service is provided at no
charge or at a reduced price. The
exclusion also applies if the benefit is
provided through a partial or total cash
rebate of an amount paid for the service.

(4) Applicability of nondiscrimination
rules. The exclusion for a no-additional-
cost service applies to highly
compensated employees only if the
service is available on substantially the
same terms to each member of a group
of employees that is defined under a
reasonable classification set up by the
employer that does not discriminate in
favor of highly compensated employees.
See § 1.132-8.

(5) No substantial additional cost-(i)
In general. The exclusion for a no-
additional-cost service applies only if
the employer does not incur substantial
additional cost in providing the service
to the employee. For purposes of the
preceding sentence, the term "cost"
includes revenue that is forgone because
the service is provided to an employee
rather than a nonemployee. (For
purposes of determining whether any
revenue is forgone, it is assumed that
the employee would not have purchased
the service unless it were available to
the employee at the actual price charged
to the employee.) Whether an employer
incurs substantial additional cost must
be determined without regard to any
amount paid by the employee for the
service. Thus, any reimbursement by the
employee for the cost of providing the
service does not affect the
determination of whether the employer
incurs substantial additional cost.

(ii) Labor intensive services. An
employer must include the cost of labor
incurred in providing services to
employees when determining whether
the employer has incurred substantial
additional cost. An employer incurs
substantial additional cost, whether
non-labor costs are incurred, if a
substantial amount of time is spent by
the employer or its employees in
providing the service to employees. This
would be the result whether the time
spent by the employer or its employees
in providing the services would have
been "idle, or if the services were

provided outside normal business hours.
An employer generally incurs no
substantial additional cost, however, if
the services provided to the-employee
are merely incidental to the primary
service being provided by the employer.
For example, the in-flight services of a
flight attendant and the cost of in-flight
meals provided to airline employees
traveling on a space-available basis are
merely incidental to the primary service
being provided (i.e., air transportation).
Similarly, maid service provided to hotel
employees renting hotel rooms on a
space-available basis is merely
incidental to the primary service being
provided (i.e., hotel accommodations).

(6) Payments for telephone service.
Payment made by an entity subject to
the modified final judgment (as defined
in section 559(c)(5) of the Tax Reform
Act of 1984) of all or part of the cost of
local telephone service provided to an
employee by a person other than an
entity subject to the modified final
judgment shall be treated as telephone
service provided to the employee by the
entity making the payment for purposes
of this section. The preceding sentence
also applies to a rebate of the amount
paid by the employee for the service and
a payment to the person providing the
service. This paragraph (a)(6) applies
only to services and employees
described in § 1.132-4 (c). For a special
line of business rule relating to such
services and employees, see § 1.132-4
(c).

(b) Reciprocal agreements. For
purposes of the exclusion from gross
income for a no-additional-cost service,
an exclusion is available to an employee
of one employer for a no-additional-cost
service provided by an unrelated
employer only if all of the following
requirements are satisfied-

(1) The service provided to such
employee by the unrelated employer is
the same type of service generally
provided to nonemployee customers by
both the line of business in which the
employee works and the line of business
in which the service is provided to such
employee (so that the employee would
be permitted to exclude from gross
income the value of the service if such
service were provided directly by the
employee's employer);

(2) Both employers are parties to a
written reciprocal agreement under
which a group of employees of each
employer, all of whom perform
substantial services in the same line of
business, may receive no-additional-cost
services from the other employer; and

(3) Neither employer incurs any
substantial additional cost (including
forgone revenue) in providing such
service to the employees of the other

employer, or pursuant to such
agreement. If one employer receives a
substantial payment from the other
employer with respect to the reciprocal
agreement, the paying employer will be
considered to have incurred a
substantial additional cost pursuant to
the agreement, and consequently
services performed under the reciprocal
agreement will not qualify for exclusion
as no-additional-cost services.

(c) Example. The rules of this section
are illustrated by the following example:

Example. Assume that a commercial airline
permits its employees to take personal flights
on the airline at no charge and receive
reserved seating. Because the employer
forgoes potential revenue by permitting the
employees to reserve seats, employees
receiving such free flights are not eligible for
the no-additional-cost exclusion.

Par. 10. Section 1.132-3 is added and
reads as follows:

§ 1.132-3 Oualifled employee discounts.
(a) In general-1) Definition. Gross

income does not include the value of a
qualified employee discount. A
"qualified employee discount" is any
employee discount with respect to
qualified property or services provided
by an employer to an employee for use
by the employee to the extent the
discount does not exceed-

(i) The gross profit percentage
multiplied by the price at which the
property is offered to customers in the
ordinary course of the employer's line of
business, for discounts on property, or

(ii) Twenty percent of the price at
which the service is offered to
customers, for discounts on services.

(2) Qualified property or services--(i)
In general. The term "qualified property
or services" means any property or
services that are offered for sale to
customers in the ordinary course of the
line of business of the employer in
which the employee performs
substantial services. For rules relating to
the line of business limitation, see
§ 1.132-4.

(ii) Exception for certain property.
The term "qualified property" does not
include real property and it does not
include personal property (whether
tangible or intangible) of a kind
commonly held for investment. Thus, an
employee may not exclude from gross
income the amount of an employee
discount provided on the purchase of
securities, commodities, or currency, or
of either residential or commercial real
estate, whether or not the particular
purchase is made for investment
purposes.

(iii) Property and services not offered
in ordinary course of business. The term
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qualified property or services" does not
include any property or services of a
kind that is not offered for sale to
customers in the ordinary course of the
line of business of the employer. For
example, employee discounts provided
on property or services that are offered
for sale primarily to employees and their
families (such as merchandise sold at an
employee store or through an employer-
provided catalog service) may not be
excluded from gross income. For rules
relating to employer-operated eating
facilities, see § 1.132-7 and for rules
relating to employer-operated on-
premises athletic facilities, see § 1.132-
1(e).

(3] No reciprocal agreement
exception. The exclusion for a qualified
employee discount does not apply to
property or services provided by
another employer pursuant to a written
reciprocal agreement that exists
between employers to provide discounts
on property and services to employees
of the other employer.

(4) Property or services provided
without charge, at a reduced price, or by
rebates. The exclusion for a qualified
employee discount applies whether the
property or service is provided at no
charge (in which case only part of the
discount may be excludable as a
qualified employee discount) or at a
reduced price. The exclusion also
applies if the benefit is provided through
a partial or total cash rebate of an
amount paid for the property or service.

(5) Property or services provided
directly by the employer or indirectly
through a third party. A qualified
employee discount may be provided
either directly by the employer or
indirectly through a third party. For
example, an employee of an appliance
manufacturer may receive a qualified
employee discount on the
manufacturer's appliances purchased at
a retail store that offers such appliances
for sale to customers. The employee
may exclude the amount of the qualified
employee discount whether the
employee is provided the appliance at
no charge or purchases it at a reduced
price, or whether the employee receives
a partial or total cash rebate from either
the employer-manufacturer or the
retailer. If an employee receives
additional rights associated with the
property that are not provided by the
employee s employer to customers in the
ordinary course of the line of business in
which the employee performs
substantial services (such as the right to
return or exchange the property or
special warranty rights), the employee
may only receive a qualified employee
discount with respect to the property

and not the additional rights. Receipt of
such additional rights may occur, for
example, when an employee of a
manufacturer purchases. property
manufactured by the employee s
employer at a retail outlet.

(6) Applicability of nondiscrimination
rules. The exclusion for a qualified
employee discount applies to highly
compensated employees only if the
discount is available on substantially
the same terms to each member of a
group of employees that is defined under
a reasonable classification set up by the
employer that does not discriminate in
favor of highly compensated employees.
See § 1.132-8.

(b) Employee discount-(1) Definition.
The term "employee discount" means
the excess of-

(i) The price at which the property or
service is being offered by the employer
for sale to customers, over

(ii) The price at which the property or
service is provided by the employer to
an employee for use by the employee. A
transfer of property by an employee
without consideration is treated as use
by the employee for purposes of this
section. Thus, for example, if an
employee receives a discount on
property offered for sale by his
employer to customers and the
employee makes a gift of the property to
his parent, the property will be
considered to be provided for use by the
employee; thus, the discount will be
eligible for exclusion as a qualified
employee discount.

(2] Price to customers-(i) Determined
at time of sole. In determining the
amount of an employee discount, the
price at which the property or service is
being offered to customers at the time of
the employee's purchase is controlling.
For example, assume that an employer
offers a product to customers for $20
during the first six months of a calendar
year, but at the time the employee
purchases the product at a discount, the
price at which the product is being
offered to customers is $25. In this case,
the price from which the employee
discount is measured is $25. Assume
instead that, at the time the employee
purchases the product at a discount, the
price at which the product is being
offered to customers is $15 and the price
charged the employee is $12. The
employee discount is measured from
$15, the price at which the product is
offered for sale to customers at the time
of the employee purchase. Thus, the
employee discount is $15 -$12, or $3.

(ii) Quantity discount not reflected.
The price at which a property or service
is being offered to customers cannot
reflect any quantity discount unless the

employee actually purchases the
requisite quantity of the property or
service.

(iii) Price to employer's customers
controls. In determining the amount of
an employee discount, the price at
which a property or service is offered to
customers of the employee s employer is
controlling. Thus, the price at which the
property is sold to the wholesale
customers of a manufacturer will
generally be lower than the price at
which the same property is sold to the
customers of a retailer. However, see
paragraph (a)(5) of this section regarding
the effect of a wholesaler providing to
its employees additional rights not
provided to customers of the wholesaler
in the ordinary course of its business.

(iv) Discounts to discrcte customer or
consumer groups. Subject to paragraph
(2)(ii) of this section, if an employer
offers for sale property or services at
one or more discounted prices to
discrete customer or consumer groups,
and sales at all such discounted prices
comprise at least 35 percent of the
employer's gross sales for a
representative period, then in
determining the amount of an employee
discount, the price at which such
property or service is being offered to
customers for purposes of this section is
a discounted price. The applicable
discounted price is the current
undiscounted price, reduced by the
percentage discount at which the
greatest percentage of the employer s
discounted gross sales are made for
such representative period. If sales at
different percentage discounts equal the
same percentage of the employer's gross
sales, the price at which the property or
service is being provided to customers
may be reduced by the average of the
discounts offered to each of the two
groups. For purposes of this section, a
representative period is the taxable year
of the employer immediately preceding
the taxable year in which the property
or service is provided to the employee at
a discount. If more than one employer
would be aggregated under section 414
(b), (c), (m), or (o), and not all of the
employers have the same taxable year,
the employers required to be aggregated
must designate the 12-month period to
be used in determining gross sales for a
representative period. The 12-month
period designated, however, must be
used on a consistent basis.

(v) Examples. The rules provided in
this paragraph (b)(2) are illustrated by
the following examples:

Example (1). Assume that a wholesale
employer offers property for sale to two
discrete customer groups at,differing prices.

28604



Federal Register / Vol. 54, No. 128 / Thursday, July 6, 1989 / Rules and Regulations

Assume further that during the prior taxable
year of the employer, 70 percent of the
employer's gross sales are made at a 15
percent discount and 30 percent at no
discount. For purposes of this paragraph
(b)(2), the current undiscounted price at
which the property or service is being offered
by the employer for sale to customers may be
reduced by the 15 percent discount.

Example (2). Assume that a retail employer
offers a 20 percent discount to members of
the American Bar Association, a 15 percent
discount to members of the American
Medical Association, and a ten percent
discount to employees of the Federal
Government. Assume further that during the
prior taxable year of the employer, sales to
American Bar Association members equal 15
percent of the employer's gross sales, sales to
American Medical Association members
equal 20 percent of the employer's gross
sales, and sales to Federal Government
employees equal 25 percent of the employer's
gross sales. For purposes of this paragraph
(b)(2), the current undiscounted price at
which the property or service is being offered
by the employer for sale to customers may be
reduced by the ten percent Federal
Government discount.

(3) Damaged, distressed, or returned
goods. If an employee pays at least fair
market value for damaged, distressed, or
returned property, such employee will
not have income attributable to such
purchase.

(c) Gross profit percentage--(1) In
generol-(i) General rule. An exclusion
from gross income for an employee
discount on qualified property is limited
to the price at which the property is
being offered to customers in the
ordinary course of the employer's line of
business, multiplied by the employer's
gross profit percentage. The term "gross
profit percentage" means the excess of
the aggregate sales price of the-property
sold by the employer to customers.
(including employees) over the
employer's aggregate cost of the
property, then divided by the aggregate
sales price.

(ii) Calculation of gross profit
percentage. The gross profit percentage
must be calculated separately for each
line of business based on the aggregate
sales price and aggregate cost of
property in that line of business for a
representative period. For purposes of
this section, a representative period is
the taxable year of the employer
immediately preceding the taxable year
in which the discount is available. For
example, if the aggregate amount of
sales of property in an employer's line of
business for the prior taxable year was
$800,000, and the aggregate cost of the
property for the year was $600,000, the
gross profit percentage would be 25
percent ($800,000 minus $600,000, then
divided by $800,000). If two or more
employers are required to aggregate

under section 414 (b), (c), (m), or (o)
(aggregated employer), and if all of the
aggregated employers do not share the
same taxable year, then the aggregated
employers must designate the 12-month
period to be used in determining the
gross profit percentage. The 12-month
period designated, however, must be
used on a consistent basis. If an
employee performs substantial services
in more than one line of business, the
gross profit percentage of the line of
business in wich the property is sold
determines the amount of the excludable
employee discount.

(iii) Special rule for employers in their
first year of existence. An employer in
its first year of existence may estimate
the gross profit percentage of a line of
business based on its mark-up from cost.
Alternatively, an employer in its first
year of existence may determine the
gross profit percentage by reference to
an appropriate industry average.

(iv) Redetermination of gross profit
percentage. If substantial changes in an
employer's business indicate at any time
that it is inappropriate for the prior
year's gross profit percentage to be used
for the current year, the employer must,
within a reasonable period, redetermine
the gross profit percentage for the
remaining portion of the current year as
if such portion of the year were the first
year of the employer's existence.

(2) Line of business. In general, an
employer must determine the gross
profit percentage on the basis of all
property offered to customers (including
employees) in each separate line of
business. An employer may instead
select a classification of property that is
narrower than the applicable line of
business. However, the classification
must be reasonable. For example, if an
employer computes gross profit
percentage according to the department
in which products are sold, such
classification is reasonable. Similarly, it
is reasonable to compute gross profit
percentage on the basis of the type of
merchandise sold (such as high mark-up
and low mark-up classifications). It is
not reasonable, however, for an
employer to classify certain low mark-
up products preferred by certain
employees (such as highly compensated
employees) with high mark-up products
or to classify certain high mark-up
products preferred by other employees
with low mark-up products.

(3) Generally accepted accounting
principles. In general, the aggregate
sales price of property must be
determined in accordance with
generally accepted accounting
principles. An employer must compute
the aggregate cost of property in the
same manner in which it is computed for

the employer's Federal income tax
liability; thus, for example, section 263A
and the regulations thereunder apply in
determining the cost of property.

(d) Treatment of leased sections of
department stores-(1) In general-(i)
General rule. For purposes of
determining whether employees of a
leased section of a department store
may receive qualified employee
discounts at the department store and
whether employees of the department
store may receive qualified employee
discounts at the leased section of the
department store, the leased section is
treated as part of the line of business of
the person operating the department
store, and employees of the leased
section are treated as employees of the
person operating the department store
as well as employees of their employer.
The term "leased section of a
department store" means a section of a
department store where substantially all
of the gross receipts of the leased
section are from over-the-counter sales
of property made under a lease, license,
or similar arrangement where it appears
to the general public that individuals
making such sales are employed by the
department store. A leased section of a
department store which, in connection
with the offering of beautician services,
customarily makes sales of beauty aids
in the ordinary course of business is
deemed to derive substantially all of its
gross receipts from over-the-counter
sales of property.

(it) Calculation of gross profit
percentage. For purposes of paragraph
(d) of this section, when calculating the
gross profit percentage of property and
services sold at a department store,
sales of property and services sold at
the department store, as well as sales of
property and services sold at the leased
section, are considered. The rule
provided in the preceding sentence does
not apply, however, if it is more
reasonable to calculate the gross profit
percentage for the department store and
leased section separately, or if it would
be inappropriate to combine them (such
as where either the department store or
the leased section but not both provides
employee discounts).

(2) Employees of the leased section-
(i) Definition. For purposes of this
paragraph (d), "employees of the leased
section" means all employees who
perform substantial services at the
leased section of the department store
regardless of whether the employees
engage in over-the-counter sales of
property or services. The term
"employee" has the same meaning as In
section 132(f) and § 1.132-1(b)(1).

II
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(ii) Discounts offered to either
department store employees or
employees of the leased section. If the
requrements of this paragraph (d) are
satisfied, employees of the leased
section may receive qualified employee
discounts at the department store
whether or not employees of the
department store are offered discounts
at the leased section. Similarly,
employees of the department store may
receive a qualified employee discount at
the leased section whether or not
employees of the leased section are
offered discounts at the department
store.

(e) Excess discounts. Unless
excludable under a provision of the
Internal Revenue Code of 1986 other
than section 132(a)(2), an employee
discount provided on property is
excludable to the extent of the gross
profit percentage multiplied by the price
at which the property is being offered
for sale to customers. If an employee
discount exceeds the gross profit
percentage, the excess discount is
includible in the employee's income. For
example, if the discount on employer-
purchased property is 30 percent and the
employer's gross profit percentage for
the period in the relevant line of
business is 25 percent, then 5 percent of
the price at which the property is being
offered for sale to customers is
includible in the empoyee's income.
With respect to services, an employee
discount of up to 20 percent may be
excludable. If an employee discount
exceeds 20 percent, the excess discount
is includible in the employee's income.
For example, assume that a commercial
airline provides a pass to each of its
employees permitting the employees to
obtain a free round-trip coach ticket
with a confirmed seat to any destination
the airline services. Neither the
exclusion of section 132(a)(1) (relating to
no-additional-cost services) nor any
other statutory exclusion applies to a
flight taken primarily for personal
purposes by an employee under this
program. However, an employee
discount of up to 20 percent may be
excluded as a qualified employee
discount. Thus, if the price charged to
customers for the flight taken is $300
(under restrictions comparable to those
actually placed on travel associated
with the employee airline ticket), $60 is
excludible from gross income as a
qualified employee discount and $240 is
includible in gross income.

Par. 11. Section 1.132-4 is added and
reads as follows:

§ 1.132-4 Line of business Ilmltaiton.
(a) In general-(1) Applicability-(i)

General rule. A no-additional-cost

service or a qualified employee discount
provided to an employee is only
available with respect to property or
services that are offered for sale to
customers in the ordinary course of the
same line of business in which the
employee receiving the property or
service performs substantial services.
Thus, an employee who does not
perform substantial services In a
particular line of business of the
employer may not exclude from Income
under section 132 (a)(1) or (a)(2) the
value of services or employee discounts
received on property or services in that
line of business. For rules that relax the
line of business requirement, see
paragraphs (b) through (g) of this
section.

(ii) Property and services sold to
employees rather than customers.
Because the property or services must
be offered for sale to customers in the
ordinary course of the same line of
business in which the employee
performs substantial services, the line of
business limitation is not satisfied if the
employer's products or services are sold
primarily to employees of the employer,
rather than to customers. Thus, for
example, an employer in the banking
line of business is not considered in the
variety store line of business if the
employer establishes an employee store
that offers variety store items for sale to
the employer's employees. See § 1.132-7
for rules relating to employer-operated
eating facilities, and see § 1.132-1(e) for
rules relating to employer-operated on-
premises athletic facilities.

(iii) Performance of substantial
services in more than one line of
business. An employee who performs
services in more than one of the
employer's lines of business may only
exclude no-additional-cost services and
qualified employee discounts in the lines
of business in which the employee
performs substantial services.

(iv) Performance of services that
directly benefit more than one line of
business-A) In general. An employee
who performs substantial services that
directly benefit more than one line of
business of an employer is treated as
performing substantial services in all
such line of business. For example, an
employee who maintains accounting
records for an employer's three lines of
business may receive qualified
employee discounts in all three lines of
business. Similarly, if an employee of a
minor line of business of an employer
that is significantly interrelated with a
major line of business of the employer
performs substantial services that
directly benefit both the major and the
minor lines of business, the employee is

treated as performing substantial
services for both the major and the
minor lines of business.

(B) Examples. The rules provided in
this paragraph (a)(1)(iv) are illustrated
by the following examples:

Example (1). Assume that employees of
units of an employer provide repair or
financing services, or sell by catalog, with
respect to retail merchandise sold by the
employer. Such employees may be
considered to perform substantial services for
the retail merchandise line of business under
paragraph (a)[1)(iv)[A) of this section.

Example (2). Assume that an employer.
operates a hospital and a laundry service.
Assume further that some of the gross
receipts of the laundry service line of
business are from laundry services sold to
customers other than the hospital employer.
Only the employees of the laundry service
who perform substantial services which
directly benefit the hospital line of business
(through the provision of laundry services to
the hospital] will be treated as performing
substantial services for the hospital line of
business. Other employees of the laundry
service line of business will not be treated as
employees of the hospital line of business.

Example (3). Assume the same facts as in
example (2), except that the employer also
operates a chain of dry cleaning stores.
Employees who perform substantial services
which directly benefit the dry cleaning stores
but who do not perform substantial services
that directly benefit the hospital line of
business will not be treated as performing
substantial services for the hospital line of
business.

(2) Definition-(i) In general. An
employer's line of business is
determined by reference to the
Enterprise Standard Industrial
Classification Manual (ESIC Manual)
prepared by the Statistical Policy
Division of the U.S. Office of
Management and Budget. An employer
is considered to have more than one line
of business if the employer offers for
sale to customers property or services in
more than one two-digit code
classification referred to in the ESIC
Manual.

(ii) Examples. Examples of two-digit
classifications are general retail
merchandise stores; hotels and other
lodging places; auto repair, services, and
garages; and food stores.

(3) Aggregation of two-digit
classifications. If, pursuant to paragraph
(a)(2) of this section, an employer has
more than one line of business, such
lines of business will be treated as a
single line of business where and to the
extent that one or more of the following
aggregation rules apply:

(i) If it is uncommon in the industry of
the employer for any of the separate
lines of business of the employer to be
operated without the others, the

I
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separate lines of business are treated as
one line of business.

(ii) If it is common for a substantial
number of employees (other than those
employees who work at the
headquarters or main office of the
employer) to perform substantial
services for more than one line of
business of the employer, so that
determination of which employees
perform substantial services for which
line or lines of business would be
difficult, then the separate lines of
business of the employer in which such
employees perform substantial services
are treated as one line of business. For
example, assume that an employer
operates a delicatessen with an
attached service counter at which food
is sold for consumption on the premises.
Assume further that most but not all
employees work both at the delicatessen
and at the service counter. Under the
aggregation rule of this paragraph
(a)(3)(ii), the delicatessen and the
service counter are treated as one line of
business.

(iii) If the retail operations of an
employer that are located on the same
premises are in separate lines of
business but would be considered to be
within one line of business under
paragraph (a)(2) of this section if the
merchandise offered for sale in such
lines of business were offered for sale at
a department store, then the operations
are treated as one line of business. For
example, assume that on the same
premises an employer sells both
women's apparel and jewelry. Because,
if sold together at a department store,
the operations would be part of the
same line of business, the operations are
treated as one line of business.

(b) Grandfather rule for certain retail
stores--1) In general. The line of
business limitation may be relaxed
under the special grandfather rule of this
paragraph (b). Under this special
grandfather rule, if-

(i) On October 5, 1983, at least 85
percent of the employees of one member
of an affiliated group (as defined in
section 1504 without regard to
subsections (b)(2) and (b)(4) thereof)
("first member") were entitled to receive
employee discounts at retail department
stores operated by another member of
the affiliated group ("second member"),
and

(ii) More than 50 percent of the
previous year's sales of the affiliated
group are attributable to the operation
of retail department stores, then, for
purposes of the exclusion from gross
income of a qualified employee
discount, the first member is treated as
engaged in the same line of business as
the second member (the opeator of the

retail department stores). Therefore,
employees of the first member of the
affiliated group may exclude from
income qualified employee discounts
received at the retail department stores
operated by the second member.
However, employees of the second
member of the affiliated group may not
under this paragraph (b)(1) exclude any
discounts received on property or
services offered for sale to customers by
the first member of the affiliated group.

(2) Taxable year of affiliated group. If
not all of the members of an affiliated
group have the same taxable year, the
affiliated group must designate the 12-
month period to be used in determining
the "previous year's sales" (as referred
to in the grandfather rule of this
paragraph (b)). The 12-month period
designated, however, must be used on a
consistent basis.

(3) Definition of "sales." For purposes
of this paragraph (b), the term "sales"
means the gross receipts of an affiliated
group, based upon the accounting
methods used by its members.

(4) Retired and disabled employees.
For purposes of this paragraph (b), an
employee includes any individual who
was, or whose spouse was, formerly
employed by the first member of an
affiliated group and who separated from
service with the member by reason of
retirement or disability if the second
member of the group provided employee
discounts to tha t individual on Octo-
ber 5, 1983.

(5) Increase of employee discount. If,
after October 5, 1983, the employee
discount described in this paragraph (b)
is increased, the grandfather rule of this
paragraph (b) does not apply to the
amount of the increase. For example, if
on January 1, 1989, the employee
discount is increased from 10 percent to
15 percent, the grandfather rule will not
apply to the additional 5 percent
discount.

(c) Grandfather rule for telephone
service provided to predivestiture
retirees. All entities subject to the
modified final judgment (as defined in
section 559(c)(5) of the Tax Reform Act
of 1984) shall be treated as a single
employer engaged in the same line of
business for purposes of determining
whether telephone service provided to
certain employees is a no-additional-
cost serwce. The preceding sentence
applies only in the case of an employee
who by reason of retirement or
disability separated before January 1,
1984, from the service of an entity
subject to the modified final judgment.
This paragraph (c) only applies to
services provided to such employees as
of January 1, 1984. For a special no-
additional-cost service rule relating to

such employees and such services, see
§ 1.132-2(a)(6).

(d) Special rule for certain affiliates
of commercial airlines-(1) General
rule. If a qualified affiliate is a member
of an airline affiliated group and
employees of the qualified affiliate who
are directly engaged in providing airline-
related services are entitled to no-
additional-cost service with respect to
air transportation provided by such
other member, then, for purposes of
applying § 1.132-2 (relating to no-
additional-cost services with respect to
such air transportation), such qualified
affiliate shall be treated as engaged in
the same line of business as such other
member.

(2) "Airline affiliated group" defined.
An "airline affiliated group" is an
affiliated group (as defined in section
1504 (a)) one of whose members
operates a commercial airline that
provides air transportation to customers
on a per-seat basis.

(3) "Qualified affiliate" defined. A
"qualified affiliate" is any corporation
that is predominantly engaged in
providing airline-related services. The
-term "airline-related services" means
any of the following services provided in
connection with air transportation:
(i) Catering,
(ii) Baggage handling,
(iii) Ticketing and reservations,
(iv) Flight planning and weather

analysis, and
(v) Restaurants and gift shops located

at an airport.
(e) Grandfather rule for affiliated

groups operating airlines. The line of
business limitation may be relaxed
under the special grandfather rule of this
paragraph (e). Under this special
grandfather rule, if, as of September 12,
1984-
(1) An individual-
(i) Was an employee (within the

meaning of § 1.132-1 (b)) of one member
of an affiliated group (as defined in
section 1504(a)) ("first corporation"),
and

(ii) Was eligible for no-additional-cost
services in the form of air transportation
provided by another member of such
affiliated group ("second corporation"),

(2) At least 50 percent of the
individuals performing services for the
first corporation were, or had been
employees of, or had previously
performed services for, the second
corporation, and

(3) The primary business of the
affiliated group was air transportation of
passengers, then, for purposes of
applying sections 132(a) (1) and (2), with
respect to no-additional-cost services
and qualified employee discounts
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provided after December 31, 1984, for
that individual by the second
corporation, the first corporation is
treated as engaged in the same air
transporation line of business as the
second corporation. For purposes of the
preceding sentence, an employee of the
second corporation who is performing
services for the first corporation is also
treated as an employee of the first
corporation.

(f) Special rule for qualified air
transportation organizations. A
qualified air transportation organization
is treated as engaged in the line of
busienss of providing air transportation
with respect to any individual who
performs services for the organization if
those services are peformed primarily
for persons engaged in providing air
transportation, and are of a kind which
(if performed on September 12, 1984]
would qualify the individual for no-
additional-cost services in the form of
air transportation. The term "qualified
air transportation organization" means
any organization-

(1) If such organization (or a
predecessor) was in existence on
September 12, 1984,

(2) If such organization is--
(i) A tax:exempt organization under

section(c)(6) whose membership is
limited to entities engaged in the
transportation by air of individuals or
property for compensation or hire, or

(ii) Is a corporation all the stock of
which is owned entirely by entities
described in paragraph (f)(2)(i) of this
section, and

(3) If such organization is operated in
furtherance of the activities of its
members or owners.

(g) Relaxation of line of business
requirement. The line of business
requirement may be relaxed under an
elective grandfather rule provided in
section 4977 For rules relating to the
section 4977 election, see § 54.4977-1T.

(h) Line of business requirement does
not expand benefits eligible for
exclusion. The line of business
requirement limits the benefits eligible
for the no-additional-cost service and
qualified employee discount exclusions
to property or services provided by an
employer to its customers in the
ordinary course of the line of business of
the employer in which the employee
performs substantial services. The
requirement is intended to ensure that
employers do not offer, on a tax-free or
reduced basis, property or services to
employees that are not offered to the
employer s customers, even if the
property or services offered to the
customers and the employees are within
the same line of business (as defined in
this section).

Par. 12. Section 1.132-5 is added and
reads as follows:

§ 1.132-5 Working condition fringes.
(a) In general--1) Definition. Gross

income does not include the value of a
working condition fringe. A "working
condition fringe" is any property or
service provided to an employee of an
employer to the extent that, if the
employee paid for the property or
service, the amount paid would be
allowable as a deduction under section
162 or 167

(i) A service or property offered by an
employer in connection with a flexible
spending account is not excludable from
gross income as a working condition
fringe. For purposes of the preceding
sentence, a flexible spending account is
an agreement (whether or not written)
entered into between an employer and
an employee that makes available to the
employee over a time period a certain
level of unspecified non-cash benefits
with a pre-determined cash value.

(ii) If, under section 274 or any other
section, certain substantiation
requirements must be met m order for a
deduction under section 162 or 167 to be
allowable, then those substantiation
requirements apply when determining
whether a property or service is
excludable as a working condition
fringe.

(iii) An amount that would be
deductible by the employee under a
section other than section 162 or 167
such as section 212, is not a working
condition fringe.

(iv) A physical examination program
provided by the employer is not
excludable as a working condition fringe
even if the value of such program might
be deductible to the employee under
section 213. The previous sentence
applies without regard to whether the
employer makes the program mandatory
to some or all employees.

(v) A cash payment made by an
employer to an employee will not
qualify as a working condition fringe
unless the employer requires the
employee to-

(A) Use the payment for expenses in
connection with a specific or pre-
arranged activity or undertaking for
which a deduction is allowable under
section 162 or 167

(B) Verify that the payment is actually
used for such expenses, and

(C) Return to the employer any part of
the payment not so used.

(vi) The limitation of section 67(a)
(relating to the two-percent floor on
miscellaneous itemized deductions) is
not considered when determining the
amount of a working condition fringe.
For example, assume that an employer

provides a $1,000 cash advance to
Employee A and that the conditions of
paragraph (a)(1)(v) of this section are
not satisfied. Even to the extent A uses
the allowance for expenses for which a
deduction is allowable under section 162
and 167 because such cash payment is
not a working condition fringe, section
67(a) applies. The $1,000 payment is
includible in A's gross income and
subject to income and employment tax
withholding. If, however, the conditions
of paragraph (a)(1)(v) of this section are
satisfied with respect to the payment,
then the amount of A's working
condition fringe is determined without
regard to section 67(a). The $1,000
payment is excludible from A's gross
income and not subject to income and
employment tax reporting and
withholding.

(2) Trade or business of the
employee-{i) General. If the
hypothetical payment for a property or
service would be allowable as a
deduction with respect to a trade or
business of an employee other than the
employee's trade or business of being an
employee of the employer, it cannot be
taken into account for purposes of
determining the amount, if any, of the
working condition fringe.

(ii) Examples. The rule of paragraph
(a)(2)(i) of this section may be illustrated
by the following examples:

Example (1). Assume that, unrelated to
company X's trade or business and unrelated
to employee A's trade or business of being an
employee of company X, A is a member of
the board of directors of company Y. Assume
further that company X provides A with air
transportation to a company Y board of
director's meeting. A may not exclude from
gross income the value of the air
transportation to the meeting as a working
condition fringe. A may, however, deduct
such amount under section 162 if the section
162 requirements are satisfied. The result
would be the same whether the air
transportation was provided in the form of a
flight on a commercial airline or a seat on a
company X airplane.

Example (2). Assume the same facts as in
example (1) except that A serves on the
board of directors of company Z and
company Z regularly purchases a significant
amount of goods and services from company
X. Because of the relationship between
Company Z and A's employer, A's
membership on Company Z's board of
directors is related to A's trade or business of
being an employee of Company X. Thus, A
may exclude from gross income the value of
air transportation to board meetings as a
working condition fnnge.

Example (3). Assume the same facts as in
example (1) except that A serves on the
board of directors of a charitable
organization. Assume further that the service
by A on the charity's board is substantially
related to company X's trade or business. In
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this case, A may exclude from gross income
the value of air transportation to board
meetings as a working condition fringe.

Example (4). Assume the same facts as in
example (3) except that company X also
provides A with the use of a company X
conference room which A uses for monthly
meetings relating to the charitable
organization. Also assume that A uses
company X's copy machine and word
processor each month in connection with
functions of the charitable organization.
Because of the substantial business benefit
that company X derives from A's service on
the board of the charity, A may exclude as a
working condition fringe the value of the use
of company X property in connection with
the charitable organization.

(b) Vehicle allocation rules-(1) In
general-{i) General rule. In general,
with respect to an employer-provided
vehicle, the amount excludable as a
working condition fringe is the amount
that would be allowable as a deduction
under section 162 or 167 if the employee
paid for the availability of the vehicle.
For example, assume that the value of
the availability of an employer-provided
vehicle for a full year is $2,000, without
regard to any working condition fringe
(i.e., assuming all personal use). Assume
Further that the employee drives the
vehicle 6,000 miles for his employer's
business and 2,000 miles for reasons
other than the employer's business. In
this situation, the value of the working
condition fringe is $2,000 multiplied by a
fraction, the numerator of which is the
business-use mileage (6,000 miles) and
the denominator of which is the total
mileage (8,000 miles). Thus, the value of
the working condition fringe is $1,500.
The total amount includible in the
employee's gross income on account of
the availability of the vehicle is $500
($2,000-$1,500). For purposes of this
section, the term "vehicle" has the
meaning given the term in § 1.61-
21(e)(2). Generally, when determining
the amount of an employee's working
condition fringe, miles accumulated on
the vehicle by all employees of the
employer during the period in which the
vehicle is available to the employee are
considered. For example, assume that
during the year in which the vehicle is
available to the employee in the above
example, other employees accumulate
2,000 additional miles on the vehicle
(while the employee is not in the
automobile). In this case, the value of
the working condition fringe is $2,000
multiplied by a fraction, the numerator
of which is the business-use mileage by
the employee (including all mileage
(business and personal) accumulated by
other employees) (8,000 miles) and the
denominator of which is the total
mileage (including all mileage
accumulated by other employees)

(10,000 miles). Thus, the value of the
working condition fringe is $1,600; the
total amount includible in the
employee's gross income on account of
the availability of the vehicle is $400
($2,000-$1,600). If, however,
substantially all of the use of the
automobile by other employees in the
employer's business is limited to a
certain period, such as the last three
months of the year, the miles driven by
the other employees during that period
would not be considered when
determining the employee's working
condition fringe exclusion. Similarly,
miles driven by other employees are not
considered if the pattern of use of the
employer-provided automobiles is
designed to reduce Federal taxes. For
example, assume that an employer.
provides employees A and B each with
the availability of an employer-provided
automobile and that A uses the
automobile assigned to him 80 percent
for the employer's business and that B
uses the automobile assigned to him 30
percent for the employer's business. If A
and B alternate the use of their assigned
automobiles each week in such a way as
to achieve a reduction in federal taxes,
then the employer may count only miles
placed on the automobile by the
employee to whom the automobile is
assigned when determining each
employee's working condition fringe.

(ii) Use by an indiwdual other than
the employee. For purposes of this
section, if the availability of a vehicle to
an individual would be taxed to an
employee, use of the vehicle by the
individual is included in references to
use by the employee.

(iii) Provision of an expensive vehicle
for personal use. If an employer
provides an employee with a vehicle
that an employee may use in part for
personal purposes, there is no working
condition fringe exclusion with respect
to the personal miles driven by the
employee; if the employee paid for the
availability of the vehicle, he would not
be entitled to deduct under section 162
or 167 any part of the payment
attributable to personal miles. The
amount of the inclusion is not affected
by the fact that the employee would
have chosen the availability of a less
expensive vehicle. Moreover, the result
is the same even though the decision to
provide an expensive rather than an
inexpensive vehicle is made by the
employer for bona fide
noncompensatory business reasons.

(iv) Total value inclusion. In lieu of
excluding the value of a working
condition fringe with respect of an
automobile, an employer using the
automobile lease valuation rule of
§ 1.61-21(d) may include in an

employee's gross income the entire
Annual Lease Value of the automobile.
Any deduction allowable to the
employee under section 162 or 167 with
respect to the automobile may be taken
on the employee's income tax return.
The total inclusion rule of this paragraph
(b)(1)(iv) is not available if the employer
is valuing the use or availability of a
vehicle under general valuation
principles or a special valuation rule
other than the automobile lease
valuation rule. See section § 1.162-25T
for rules relating to the employee's
deduction.

(v) Shared usage. In calculating the
working condition fringe benefit
exclusion with respect to a vehicle
provided for use by more than one
employee, an employer shall compute
the working condition fringe in a manner
consistent with the allocation of the
value of the vehicle under section 1.61-
21(c)(2)(ii)(B).

(2) Use of different employer-provided
vehicles. The working condition fringe
exclusion must be applied on a vehicle-
by-vehicle basis. For example, assume
that automobile Y is available to
employee D for 3 days in January and
for 5 days in March, and automobile Z is
available to D for a week in July.
Assume further that the Daily Lease
Value, as defined in § 1.61-21(d}{4)(ii), of
each automobile is $50. For the eight
days of availability of Y in January and
March, D uses Y 90 percent for business
(by mileage). During July, D uses Z 60
percent for business (by mileage). The
value of the working condition fringe is
determined separately for each
automobile. Therefore, the working
condition fringe for Y is $360 ($400 X .90)
leaving an income inclusion of $40. The
working condition fringe for Z is $210
($350X.60), leaving an income inclusion
of $140. If the value of the availability of
an automobile is determined under the
Annual Lease Value rule for one period
and Daily Lease Value rule for a second
period (see § 1.61-21(d)), the working
condition fringe exclusion must be
calculated separately for the two
periods.

(3) Provision of a vehicle and
chauffeur services-(i) General rule. In
general, with respect to the value of
chauffeur services provided by an
employer, the amount excludable as a
working condition fringe is the amount
that would be allowable as a deduction
under section 162 and 167 if the
employee paid for the chauffeur
services. The working condition fringe
with respect to a chauffeur is
determined separately from the working
condition fringe with respect to the
vehicle. An employee may exclude from
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gross income the excess of the value of
the chauffeur services over the value of
the chauffeur services for personal
purposes (such as commuting] as
determined under § 1.61-21(b)(5). See
§ 1.61-21(b)(5) for additional rules and
examples concerning the valuation of
chauffeur services. See § 1.132-5(m)(5)
for rules relating to an exclusion from
gross income for the value of
bodyguard/chauffeur services. When
determining whether miles placed on the
vehicle are for the employer's business,
miles placed on the vehicle by a
chauffeur between the chauffeur's
residence and the place at which the
chauffeur picks up (or drops off) the
employee are with respect to the
employee (but not the chauffeur)
considered to be miles placed on the
vehicle for the employer's business and
thus eligible for the working condition
fringe exclusion. Thus, because miles
placed on the vehicle by a chauffeur
between the chauffeur's residence and
the place at which the chauffeur picks
up (or drops off) the employee are not
considered business miles with respect
to the chauffeur, the value of the
availability of the vehicle for commuting
is includible in the gross income of the
chauffeur. For general and special rules
concerning the valuation of the use of
employer-provided vehicles, see
paragraphs (b) through (f) of § 1.61-21.

(ii) Examples. The rules of paragraph
(b)(3)(i) of this section are illustrated by
the following examples:

Example (1). Assume that an employer
makes available to an employee an
automobile and a chauffeur. Assume further
that the value of the chauffeur services
determined in accordanre with § 1.61-21 is
$30,000 and that the chauffeur spends 30
percent of each workday driving the
employee for personal purposes. There may
be excluded from the employee s income 70
percent of $30,000, or $21,000, leaving an
income inclusion with respect to the
chauffeur services of $9,000.

Example (2). Assume that the value of the
availability of an employer-provided vehicle
for a year is $4,850 and that the value of
employer-provided chauffeur services with
respect to the vehicle for the year is $20,000.
Assume further that 40 percent of the miles
placed on the vehicle are for the employer's
business and that 60 percent are for other
purposes. In addition, assume that the
chauffeur spends 25 percent of each workday
driving the employee for personal purposes
(i.e., 2 hours). The value of the chauffeur
services includible in the employee's income
is 25 percent of $20,000, or $5,000. The excess
of $20,000 over $5,000 or $15,000 is excluded
from the employee's income as a working
condition fringe. The amount excludable as a
working condition fringe with respect to the
vehicle is 40 percent of $4,850, or $1.940 and
the amount'includible is $4.850-$1.940, or
$2,910.

(c) Applicability of substantiation
requirements of sections 162 and 274
(d)--{1) In general. The value of
property or services provided to an
employee may not be excluded from the
employee's gross income as a working
condition fringe, by either the employer
or the employee, unless the applicable
substantiation requirements of either
section 274(d) or section 162 (whichever
is applicable) and the regulations
thereunder are satisfied. The
substantiation requirements of section
274(d) apply to an employee even if the
requirements of section 274 do not apply
to the employee's employer for
deduction purposes (such as when the
employer is a tax-exempt organization
or a governmental unit].

(2) Section 274(d) requirements. The
substantiation requirements of section
274(d) are satisfied by "adequate
records or sufficient evidence
corroborating the [employee's) own
statement" Therefore, such records or
evidence provided by the employee, and
relied upon by the employer to the
extent permitted by the regulations
promulgated under section 274(d). will
be sufficient to substantiate a working
condition fringe exclusion.

(d) Safe harbor substantiation rules-
(1) In general. Section 1.274--OT provides
that the substantiation requirements of
section 274(d) and the regulations
thereunder may be satisfied, in certain
circumstances, by using one or more of
the safe harbor rules prescribed in
§ 1.274-6". If the employer uses one of
the safe harbor rules prescribed in
§ 1.274-6T during a period with respect
to a vehicle (as defined in § 1.61-
21(e)(2)), that rule must be used by the
employer to substantiate a working
condition fringe exclusion with respect
to that vehicle during the period. An
employer that is exempt from Federal
income tax may still use one of the safe
harbor rules (if the requirements of that
section are otherwise met during a
period) to substantiate a working
condition fringe exclusion with respect
to a vehicle during the period. If the
employer uses one of the methods
prescribed in § 1.274-6T during a period
with respect to an employer-provided
vehicle, that method may be used by an
employee to substantiate a working
condition fringe exclusion with respect
to the same vehicle during the period, as
long as the employee includes in gross
income the amount allocated to the
employee pursuant to § 1.274-6T and
this section. (See § 1.61-21(c)(2) for
other rules concerning when an
employee must include in income the
amount determined by the employer.) If,
however, the employer uses the safe
harbor rule prescribed in § 1.274-6T(a)

(2) or (3) and the employee without the
employer's knowledge uses the vehicle
for purposes other than de minimis
personal use (in the case of the rule
prescribed in § 1.274-6T(a)(2)), or for
purposes other than de minimis personal
use and commuting (in the case of the
rule prescribed in § 1.274-6T(a)(3)), then
the employees must include an
additional amount in income for the
unauthorized use of the vehicle.

(2) Period for use of safe harbor rules.
The rules prescribed in this paragraph
(d) assume that the safe harbor rules
prescribed in § 1.274--6T are used for a
one-year period. Accordingly references
to the value of the availability of a
vehicle, amounts excluded as a working
condition fringe, etc., are based on a
one-year period. If the safe harbor rules
prescribed in § 1.274-6T are used for a
period of less than a year, the amounts
referred to in the previous sentence
must be adjusted accordingly. For
purposes of this section, the term
'.personal use" has the same meaning as
prescribed in § 1.274-6T (e)(5).

(e) Safe harbor substantiation rule for
vehicles not used for personal purposes.
For a vehicle described in § 1.274-
6T(a)(2) (relating to certain vehicles not
used for personal purposes), the working
condition fringe exclusion is equal to the
value of the availability of the vehicle if
the employer uses the method
prescribed in § 1.274-6T(a)(2).

(f) Safe harbor substantiation rule for
vehicles not available to employees for
personal use other than commuting. For
a vehicle described in § 1.274-6T(a)(3]
(relating to certain velucles not used for
personal purposes other than
commuting), the working condition
fringe exclusion is equal to the value of
the availability of the vehicle for
purposes other than commuting if the
employer uses the method prescribed In
§ 1.274-6T(a)(3). This rule applies only if
the special rule for valuing commuting
use, as prescribed in § 1.61-21(f), is used
and the amount determined under the
special rule is either included in the
employee's income or reimbursed by the
employee.

(g) Safe harbor substantiation rule for
vehicles used in connection with the
business of farming that are available to
employees for personal use-(1) In
general. For a vehicle described in
§ 1.274-6T(b) (relating to certain
vehicles used in connection with the
business of farming), the working
condition fringe exclusion is calculated
by multiplying the value of the
availability of the vehicle by 75 percent.

(2) Vehicles available to more than
one individual. If the vehicle is available
to more than one individual, the
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employer must allocate the gross income
inclusion attributable to the vehicle (25
percent of the value of the availability of
the vehicle) among the employees (and
other individuals whose use would not
be attributed to an employee) to whom
the vehicle was available. This
allocation must be done in a reasonable
manner to reflect the personal use of the
vehicle by the individuals. An amount
that would be allocated to a sole
proprietor reduces the amounts that may
be allocated to employees but is
otherwise to be disregarded for
purposes of this paragraph (g). For
purposes of this paragraph (8), the value
of the availability of a vehicle may be
calculated as if the vehicle were
available to only one employee
continuously and without regard to any
working condition fringe exclusion.

(3) Examples. The following examples
illustrate a reasonable allocation of
gross income with respect to an
employer-provided vehicle between two
employees:

Example (1). Assume that two farm
employees share the use of a vehicle that for
a calendar year is regularly used directly in
connection with the business of farming and
qualifies for use of the rule in § 1.274-6T(b).
Employee A uses the vehicle in the morning
directly in connection with the business of
farming and employee B uses the vehicle in
the afternoon directly in connection with the
business of farming. Assume further that
employee B takes the vehicle home in the
evenings and on weekends. The employer
should allocate all the income attributable to
the availability of the vehicle to employee B.

Example (2). Assume that for a calendar
year, farm employees C and D share the use
of a vehicle that is regularly used directly in
connection with the business of farming and
qualifies for use of the rule in § 1.2.4-6T(b).
Assume further that the employees alternate
taking the vehicle home in the evening and
alternate the availability of the vehicle for
personal purposes on weekends. The
employer should allocate the income
attributable to the availability of the vehicle
for personal use (25 percent of the value of
the availability of the vehicle] equally
between the two employees.

Example (3). Assume the same facts as in
example (2) except that C is the sole
proprietor of the farm. Based on these facts, C
should allocate the same amount of income to
D as was allocated to D in example (2). No
other income attributable to the availability
of the vehicle for personal use should be
allocated.

(h) Qualified nonpersonal use
vehicles. (1) In general. Except as
provided in paragraph (h)(2) of this
section, 100 percent of the value of the
use of a qualified nonpersonal use
vehicle (as described in § 1.274-5T(k)) is
excluded from gross income as a
working condition fringe, provided that,
in the case of a vehicle described in

paragraph (k) (3) through (8) of that
section, the use of the vehicle conforms
to the requirements of that paragraph.

(2) Shared usage of qualified
nonpersonal use vehicles. In general, a
working condition fringe under
paragraph (h) of this section is available
to the driver and all passengers of a
qualified nonpersonal use vehicle.
However, a working condition fringe
under this paragraph (h) is available
only with respect to the driver and not
with respect to any passengers of a
qualified nonpersonal use vehicle
described in § 1.274-5T(k)(2)(ii) (L) or
(P). In this case, the passengers must
comply with provisions of this section
(excluding this paragraph (h)) to
determine the applicability of the
working condition fringe exclusion. For
example, if an employer provides a
passenger bus with a capacity of 25
passengers to its employees for
purposes of transporting employees to
and/or from work, the driver of the bus
may exclude from gross income as a
working condition fringe 100 percent of
the value of the use of the vehicle. The
value of the commuting use of the
employer-provided bus by the
employee-passengers is includible in
their gross incomes. See § 1.61-21(f) for
a special rule to value the commuting-
only use of employer-provided vehicles.

(i) [Reserved].
(j) Application of section 280F In

determining the amount, if any, of an
employee's working condition fringe,
section 280F and the regulations
thereunder do not apply. For example,
assume that an employee has available
for a calendar year an employer-
provided automobile with a fair market
value of $28,000. Assume further that the
special rule provided in j 1.61-21(d) is
used yielding an Annual Lease Value, as
defined in § 1.61-21(d), of $7,750, and
that all of the employee's use of the
automobile is for the employer's
business. The employee would be
entitled to exclude as a working
condition fringe the entire Annual Lease
Value, despite the fact that if the
employee paid for the availability of the
automobile, an income inclusion would
be required under § 1.280F-6(d)(1). This
paragraph (j) does not affect the
applicability of section 280F to the
employer with respect to such employer-
provided automobile, nor does it affect
the applicability of section 274 to either
the employer or the employee. For rules
concerning substantiation of an
employee's working condition fringe, see
paragraph (c) of this section.

(k) Aircraft allocation rule. In general,
with respect to a flight on an employer-
provided aircraft, the amount
excludable as a working condition fringe

is the amount that would be allowable
as a deduction under section 162 or 167
if the employee paid for the flight on the
aircraft. For example, if employee P and
P's spouse fly on P's employer's airplane
primarily for business reasons of P's
employer so that P could deduct the
expenses relating to the trip to the
extent of P's payments, the value of the
flights is excludable from gross income
as a working condition fringe. However,
if P's children accompany P on the trip
primarily for personal reasons, the value
of the flights by P's children are
includible in P's gross income. See
§ 1.61-21 (g) for special rules for valuing
personal flights on employer-provided
aircraft.

(1) [Reserved.]
(in) Employer-provided transportation

for security concerns-fl) In general.
The amount of a working condition
fringe exclusion with respect to
employer-provided transportation is the
amount that would be allowable as a
deduction under section 162 or 167 if the
employee paid for the transportation.
Generally, if an employee pays for
transportation taken for primarily
personal purposes, the employee -may
not deduct any part of the amount paid.
Thus, the employee may not generally
exclude the value of employer-provided
transportation as a working condition
fringe if such transportation is primarily
personal. If, however, for bona fide
business-oriented security concerns, the
employee purchases transportation that
provides him or her with additional
security, the employee may generally
deduct the excess of the amount
actually paid for the transportation over
the amount the employee would have
paid for the same mode of
transportation absent the bona fide
business-oriented security concerns.
This is the case whether or not the
employee would have taken the same
mode of transportation absent the bona
fide business-oriented security concerns.
With respect to a vehicle, the phrase
"the same mode of transportation"
means use of the same vehicle without
the additional security aspects, such as
bulletproof glass. With respect to air
transportation, the phrase "the same
mode of transportation" means
comparable air transportation. These
same rules apply to the determination of
an employee's working condition fringe
exclusion. For example, if an employer
provides an employee with a vehicle for
commuting and, because of bona fide
business-oriented security concerns, the
vehicle is specially designed for
security, then the employee may exclude
from gross income the value of the
special security design as a working
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condition fringe. The employee may not
exclude the value of the commuting from
income as a working condition fringe
because commuting is a nondeductible
personal expense. Similarly, if an
employee travels on a personal trip in
an employer-provided aircraft for bona
fide business-oriented security concerns,
the employee may exclude the excess, if
any, of the value of the flight over the
amount the employee would have paid
for the same mode of transportation, but
for the bona fide business-oriented
security concerns. Because personal
travel is a nondeductible expense, the
employee may not exclude the total
value of the trip as a working condition
fringe.

(2) Demonstration of bona fide
business-oriented security concerns--(i}
In general. For purposes of this
paragraph (in], the existence of a bona
fide business-oriented security concern
for the furnishing of a specific form of
transportation to an employee is
determined on the basis of all facts and
circumstances. Examples of factors
indicating a bona fide business-oriented
security concern are-

(A) Terrorist activity. A recent history
of violent terrorist activity (such as
bombings) in the geographic area in
which the transportation is provided,
unless that activity (1] is focused on a
group of individuals which does not
include the employee or a similarly
situated employee of an employer, or (2]
occurs to a significant degree only in a
location within the geographic area
where the employee does not travel;

(B) Death threat. A threat on the life
of the employee because of the
employee's status as an employee of the
employer, or on the life of a similarly
situated employee because of such
employee's status as an employee of an
employer,

(C] Threat of kidnapping. A threat of
kidnapping the employee because of the
employee's status as an employee of the
employer or of kidnapping a similarly
situated employee because of such
employee's status as an employee of an
employer; or

(D) Threat of serious bodily harm. A
threat of imposing serious bodily harm
on the employee because of the
employee's status as an employee of the
employer, or on a similarly situated
employee because of such employee's
status as an employee of an employer.

(ii) Establishment of overall security
program. Notwithstanding anything in
paragraph (m](2)(i} of this section to the
contrary, no bona fide business-oriented
security concern will be deemed to exist
unless the employee's employer
establishes to the satisfaction of the
Commissioner that an overall security

program has been provided with respect
to the employee involved. An overall
security program is deemed to exist if
the requirements of paragraph (m)(2](iv)
of this section are satisfied (relating to
an independent security study].

(iii) Overall security program-(A
Defined. An overall security program is
one in which security is provided to
protect the employee on a 24-hour basis.
The employee must be protected while
at the employee's residence, while
commuting to and from the employee's
workplace, and while at the employee's
workplace. In addition, the employee
must be protected while traveling both
at home and away from home, whether
for business or personal purposes. An
overall security program must include
the provision of a bodyguard/chauffeur
who is trained in evasive driving
techniques; an automobile specially
equipped for security; guards, metal
detectors, alarms, or similar methods of
controlling access to the employee's
workplace and residence; and, in
appropriate cases, flights on the
employer's aircraft for business and
personal reasons.

(B) Application. There is no overall
security program when, for example,
security is provided at the employee's
workplace but not at the employee's
residence. In addition, the fact that an
employer requires an employee to travel
on the employer's aircraft, or In an
employer-provided vehicle that contains
special security features, does not alone
constitute an overall security program.
The preceding sentence applies
regardless of the existence of a
corporate or other resolution requiring
the employee to travel in the employer's
aircraft or vehicle for personal as well
as business reasons.

(iv) Effect of an independent security
study. An overall security program with
respect to an employee is deemed to
exist if the conditions of this paragraph
(m)(2)(iv) are satisfied:

(A] A security study is performed with
respect to the employer and the
employee (or a similarly situated
employee of the employer) by an
independent security consultant;

(B] The security study is based on an
objective assessment of all facts and
circumstances:

(C) The recommendation of the
security study is that an overall security
program (as defined in paragraph
(m)(2(iii) of this section) is not
necessary and the recommendation is
reasonable under the circumstances;
and

(D) The employer applies the specific
security recommendations contained in
the security study to the employee on a
consistent basis.

The value of transportation-related
security provided pursuant to a security
study that meets the requirements of
this paragraph (m)(2)(iv may be
excluded from income if the security
study conclusions are reasonable and,
but for the bona fide business-oriented
security concerns, the employee would
not have had such security. No
exclusion from income applies to
security provided by the employer that
is not recommended in the security
study. Security study conclusions may
be reasonable even if, for example, it is
recommended that security be limited to
certain geographic areas, as in the case
in which air travel security is provided
only in certain foreign countries.

(3) Application of security rules to
spouses and dependents. (i] In general.
If a bona fide business-oriented security
concern exists with respect to an
employee (because, for example, threats
are made on the life of an employee), the
bona fide business-oriented security
concern is deemed to exist with respect
to the employee's spouse and
dependents to the extent provided in
this paragraph (m)(3).

(ii) Certain transportation. If a
working condition fringe exclusion is
available under this paragraph (in) for
transportation in a vehicle or aircraft
provided for a bona fide business-
oriented security concern with respect
to an employee, the requirements of this
paragraph (in) are deemed to be
satisfied with respect to transportation
in the same vehicle or aircraft provided
at the same time to the employee's
spouse and dependent children.

(iii) Other. Except as provided in
paragraph (m}(3)(ii) of this section, a
bona fide business oriented security
concern is deemed to exist for the
spouse and dependent children of the
employer only if the requirements of
paragraph (m)(2) (iii) or (iv) of this
section are applied independently to
such spouse and dependent children.

(4] Working condition safe harbor for
travel on employer-provided aircraft.
Under the safe harbor rule of this
paragraph (m)(4), if, for a bona fide
business-oriented security concern, the
employer requires that an employee
travel on an employer-provided aircraft
for a personal trip, the employer and the
employee may exclude from the
employee's gross income, as a working
condition fringe, the excess value of the
aircraft trip over the safe harbor airfare
without having to show what method of
transportation the employee would have
flown but for the bona fide business-
oriented security concern. For vurposes
of the safe harbor rule of this paragraph
(m)(4), the value of the safe harbor
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airfare is determined under the non-
commercial flight valuation rule of
§ 1.61-21(g) (regardless of whether the
employer or employee elects to use such
valuation rule) by multiplying an aircraft
multiple of 200-percent by the applicable
cents-per-mile rates and the number of
miles in the flight and then adding the
applicable terminal charge. The value of
the safe harbor airfare determined under
this paragraph (m)(4Y must be included
in the employee's income (to the extent
not reimbursed by the employee).
regardless of whether the employee or
the employer uses the special valuation
rule of § 1.61-21(g). The excess of the
value of the aircraft trip over this
amount may be excluded from gross
income as a working condition fringe. If,
for a bona fide business-orented
security concern, the employer requires
that an employee's spouse and
dependents travel on an employer-
provided aircraft for a personal trip, the
special rule of this paragraph (m)(4) is
available to exclude the excess value of
the aircraft trips over the safe harbor
airfares.

(5) Bodyguard/chauffeur provided for
a bona fide business-oriented security
concern. If an employer provides an
employee with vehicle transportation
and a bodyguard/chauffeur for a bona
fide business-onented security concern,
and but for the bona fide business-
oriented security concern the employee
would not have had a bodyguard or a
chauffeur, then the entire value of the
services of the bodyguard/chauffeur is
excludable from gross income as a
working condition fringe. For purposes
of this section, a bodyguard/chauffeur
must be trained in evasive driving
techniques. An individual who performs
services as a driver for an employee is
not a bodyguard/chauffeur if the
individual is not trained in evasive
driving techniques. Thus, no part of the
value of the services of such an
mdividual is excludable from gross
income under this paragraph (m)(5). (See
paragraph (b)(3) of this section, for rules
relating to the determination of the
working condition fringe exciusion for
chauffeur services.)

(6) Examples. The provisions of this
paragraph (m) may be illustrated by the
following examples:

Example (1). Assume that in response to
several death threats on the life of A. the
president of X a multinational company, X
establishes an overall security program for A,
including an alarm system at A's home and
guards at A's workplace, the use of a vehicle
that is specially equipped with alarms,
bulletproof glass, and armor plating, and a
bodyguard/chauffeur. Assume further that A
is driven for both personal and business
reasons in the vehicle. Also, assume that but

for the bona fide business-oriented security
concerns, no part of the overall security
program would have been provided to A.
With respect to the transportation provided
for security reasons, A may exclude as a
working condition fringe the value of the
special security features of the vehicle and
the value- attributable to the bodyguard/
chauffeur. Thus. if the value of the specially
equipped vehicle is: $4000O, and the value of
the vehicle without the security features is
$25,000, A may determine A's inclusion in
income attributable to the vehicle as if the
vehicle were worth $25,000. A must include in
income the value of the availability of the
vehicle for personal use.

Example (2).. Assume that B is the chief
executive officer of Y, a multinational
corporation.. Assume Eiuther that there have
been kidnapping attempts and other terrorist
activities in the foreign countries in which B,
performs services and that at least some of
such activities have been directed against B
or similarly situated' employees. In response
to these activities, Y provides B with an
overall security program, including an alarm
system at B's home and bodyguards at B's
workplace, a bodyguard/chauffeur, and a
vehicle specially designed for security during
B's overseas travels. In addition, assume that
Y requires B to travel in Y's airplane for
business and personal trips taken to, from,
and within these foreign countries. Also,
assume that but for bona fide business-
oriented security concerns, no part of the
overall security program would have been
provided to B. B may exclude as a working
condition fringe the value of the special
security features of the automobile and the
value attributable to the bodyguards and the
bodyguard/chauffeur. B may also exclude the
excess, if any, of the value of the flights over
the amount A would have paid for the same
mode of transportation but for the security
concerns. As an alternative to the preceding
sentence, B may use the working condition
safe harbor described in paragraph (m)(4) of
this section and exclude as a working
condition fringe the excess, if any, of the
value of personal flights in the Y airplane
over the safe harbor airfare determined under
the method described in paragraph (m)(41 of
this section. If this alternative is used, B must
include in income, the value of the availability
of the vehicle for personal use and the value.
of the safe harbor.

Example (3). Assume the same facts. as in
example (2) except that Y also requires B to-
travel in Y's airplane within the United
States, and provides B with a chauffeur-
driven limousine for business and personal
travel in the United States. Assume further
that Y also requires B's spouse and
dependents to travel in Y's airplane for
personal flights in the United States. If no
bona fide business-onented security concern
exists with respect to travel in the United
States, B may not exclude from income any
portion of the value of the availability of the
chauffeur or limousine for personal use in the
United States. Thus, B must include in income
the value of the availability of the vehicle
and chauffeur for personal use In addition, B
may not exclude any portion. of the value
attributable to personal flights by B or B's
spouse and dependents on Y's airplane. 'rhus,

B must include in income the: value
attributable to the personal use of Y's
airplane. See § 1.61-21 for rules relating to
the valuation of an employer-provided
vehicle and chauffeur, and personal flights on
employer-provided airplanes.

Example (4). Assume that company Z
retains an independent security consultant to
perform a security study with respect to its
chief executive officer. Assume further that,
based on an objective assessment of the facts
and circumstances, the security consultant
reasonably recommends that 24-hour
protection is not necessary but that the
employee be provided security at his
workplace and for ground transportation, but
not for air transportation. If company Z
follows the recommendations on a consistent
basis, an overall security program will be
deemed to exist with respect to the
workplace and ground transportat orr security
only.

Example,(5). Assume the same facts as in
example (4) except that company Z only
provides the employee security while
commuting to and from work, but not for any
other ground transportation. Because the
recommendations of the independent security
study are not applied' on a consistent basis,
an overall security program will not be
deemed to exist. Thus, the value of
commuting to and from work is not
excludable from income. However, the value
of a bodyguard with professional security
training who does not provide chauffeur or
other personal services, to the employee or
any member of the employee"s family may be
excludable as a working condition fringe if
such expense would be otherwise allowable.
as a deduction by the employee under section
162 or 167..

(n) Product testng-{1) In general.
The fair market value of the use of
consumer-goods, which are
manufactured for sale to nonemployees,
for product testing and evaluation by an
employee of the manufacturer outside
the employer's workplace, is excludible
from gross income as a working
condion. fnnge if.__

(i) Consumer testing and evaluation of
the product is an ordinary and
necessary business expense of the
employer;

(ii) Business reasons necessitate that
the testing and evaluation of the product
be performed off the employer's
business prenuses by employees (i.e.,
the testing and evaluation cannot be
carried out adequately in the employer s
office or in laboratory testing facilities);

(iii) 'The product is furnished to the
employee for purposes of testing and
evaluation;

fiv) The product is made available to
the employee for no longer than
necessary to test and evaluate its
performance and (to the extent not
exhausted), must be returned to the
employer at completion of the testing
and evaluation period;
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(v) The employer imposes limits on
the employee s use of the product that
significantly reduce the value of any
personal benefit to the employee; and

(vi) The employee must submit
detailed reports to the employer on the
testing and evaluation. The length of the
testing and evaluation period must be
reasonable in relation to the product
being tested.

(2] Employer-imposed limits. The
requirement of paragraph (n)(1)(v) of
this section is satisfied if-

(i) The employer places limits on the
employee's ability to select among
different models or varieties of the
consumer product that is furnished for
testing and evaluation purposes; and

(ii) The employer generally prohibits
use of the product by persons other than
the employee and, in appropriate cases,
requires the employee, to purchase or
lease at the employee's own expense the
same type of product as that being
tested (so that personal use by the
employee's family will be limited). In
addition, any charge by the employer for
the personal use by an employee of a
product being tested shall be taken into
account in determining whether the
requirement of paragraph (n)(l)(v) of
this section is satisfied.

(3) Discriminating classifications. If
an employer furnishes products under a
testing and evaluation program only, or
presumably, to certain classes of
employees (such as highly compensated
employees, as defined in § 1.132-8(g)),
this fact may be relevant when
determining whether the products are
furnished for testing and evaluation
purposes or for compensation purposes,
unless the employer can show a
business reason for the classification of
employees to whom the products are
furnished (e.g., that automobiles are
furnished for testing and evaluation by
an automobile manufacturer to its
design engineers and supervisory
mechanics).

(4) Factors that negate the existence
of a product testing program. If an
employer fails to tabulate and examine
the results of the detailed reports
submitted by employees within a
reasonable period of time after
expiration of the testing period, the
program will not be considered a
product testing program for purposes of
the exclusion of this paragraph (n).
Existence of one or more of the
following factors may also establish that
the program is not a bona fide product
testing program for purposes of the
exclusion of this paragraph (n):

(i) The program is in essence a leasing
program under which employees lease
the consumer goods from the employer
for a fee;

(ii) The nature of the product and
other considerations are insufficient to
justify the testing program; or

(iii) The expense of the program
outweighs the benefits to be gained from
testing and evaluation.

(5) Failure to meet the requirements of
this paragraph (n). The fair market value
of the use of property for product testing
and evaluation by an employee outside
the employee s workplace, under a
product testing program that does not
meet all of the requirements of this
paragraph (n), is not excludable from
gross income as a working condition
fringe under this paragraph (n).
(6) Example. The rules of this

paragraph (n) may be illustrated by the
following example:

Example. Assume that an employer that
manufactures automobiles establishes a
product testing program under which 50 of its
5,000 employees test and evaluate the
automobiles for 30 days. Assume further that
the 50 employees represent a fair cross-
section of all of the employees of the
employer, such employees submit detailed
reports to the employer on the testing and
evaluation, the employer tabulates and
examines the test results within a reasonable
time, and the use of the automobiles is
restricted to the employees. If the employer
Imposes the limits described in paragraph
(n)(2) of this section, the employees may
exclude the value of the use of the
automobile during the testing and evaluation
period.

(o) Qualified automobile
demonstration use-(1) In general. The
value of qualified automobile
demonstration use is excludable from
gross income as a working condition
fringe. "Qualified automobile
demonstration use" is any use of a
demonstration automobile by a full-time
automobile salesman in the sales area in
which the automobile dealer's sales
office is located if-

(i) Such use is provided primarily to
facilitate the salesman's performance of
services for the employer; and

(ii) There are substantial restrictions
on the personal use of the automobile by
the salesman.

(2) Full-time automobile salesinan-(i)
Defined The term "full-time automobile
salesman" means any individual who-

(A) Is employed by an automobile
dealer;

(B) Customarily spends at least half of
a normal business day performing the
functions of a floor salesperson or sales
manager;

(C) Directly engages in substantial
promotion and negotiation of sales to
customers;

(D) Customarily works a number of
hours considered full-time in the
industry (but at a rate not less than 1,000
hours per year); and

(E) Derives at least 25 percent of his
or her gross income from the automobile
dealership directly as a result of the
activities described in paragraphs
(o)(2)(i) (B) and (C) of this section.
For purposes of paragraph (o)(2)(i) (E)
of this section, income is not considered
to be derived directly as a result of
activities described in paragraphs
(o)(2)(i) (B) and (C) of this section to the
extent that the income is attributable to
an individual's ownership interest in the
dealership. An individual will not be
considered to engage in direct sales
activities if the individual's sales-related
activities are substantially limited to
review of sales price offers from
customers. An individual, such as the
general manager of an automobile
dealership, who receives a sales
commission on the sale of an automobile
is not a full-time automobile salesman
unless the requirements of this
paragraph (o)(2)(i) are met. The
exclusion provided in this paragraph (o)
is available to an individual who meets
the definition of this paragraph (o)(2)(i)
whether the individual performs
services in addition to those described
in this paragraph (o)(2)(i). For example,
an individual who is an owner of the
automobile dealership but who
otherwise meets the requirements of this
paragraph (o)(2)(i) may exclude from
gross income the value of qualified
automobile demonstration use.
However, the exclusion of this
paragraph (o) is not available to owners
of large automobile dealerships who do
not customarily engage in significant
sales activities.

(ii) Use by an individual other than a
full-time automobile salesman. Personal
use of a demonstration automobile by
an individual other than a full-time
automobile salesman is not treated as a
working condition fringe. Therefore, any
personal use, including commuting use,
of a demonstration automobile by a
part-time salesman, automobile
mechanic, or other individual who is not
a full-time automobile salesman is not
"qualified automobile demonstration
use and thus not excludable from gross
income. This is the case whether or not
the personal use is within the sales area
(as defined in paragraph (o)(5) of this
section).

(3) Demonstration automobile. The
exclusion provided in this paragraph (o)
applies only to qualified use of a
demonstration automobile. A
demonstration automobile is an
automobile that is-

(i) Currently in the inventory of the
automobile dealership; and
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(ii) Available for test drives by
customers during the normal business
hours of the employee.

(4] Substantial restrictions on
personal use. Substantial restrictions on
the personal use of a demonstration
automobile exist when a-ll of the
following conditions are satisfied:

(i) Use by individuals other than the
full-time automobile salesmen (e.g., the
salesman's family) is prohibited,

(ii) Use for personal vacation trips is
prohibited;

(iii) The storage of personal
possessions. m the automobile is
prohibited; and

(iv) The total use by mileage of the
automobile by the salesman outside the
salesman's normal working hours is
limited.

(5) Sales area-(i) In general.
Qualified automobile demonstration use
consists of use in the sales area in which
the automobile dealer's sales office is
located. The sales area is the geographic
area surrounding the automobile
dealer's sales office from which the
office regularly derives customers.

(ii) Sales area safe harbor. With
respect to a particular full-time
salesman, the automobile dealer's sales
area may be treated as the area within a
radius of the larger of-

(A) 75 miles or
(B] The one-way commuting distance

(in miles) of the particular salesman
from the dealer's sales office.

(6) Applicability of substantiation
requirements of sections 162 and 274(d).
Notwithstanding anything in this section
to the contrary, the value of the use of a
demonstration automobile may not be
excluded from gross income as a
working condition fringe, by either the
employer or the employee, unless, with
respect to the restrictions of paragraph
(o)(4) of this section, the substantiation
requirements of section 274(d) and the
regulations thereunder are satisfied. See
§ 1.132-5(c) for general and safe harbor
rules relating to the applicability of the
substantiation requirements of section
274(d).

-7) Special valuation rules. See § 1.61-
21(d)(6)(ii) for special rules that may be
used to value the availability of
demonstration automobiles.

(p) ParAmg-(1) In general. The value
of parking provided to an employee on
or near the business premises of the
employer is excludable from gross
income as a working condition fringe
under the special rule of this paragraph
(p). If the rules of this paragraph (p) are
satisfied, the value of parking is
excludable from gross income whether
the amount paid by the employee for
parking would be deductible under
section 162. The working condition

fringe exclusion applies whether the
employer owns or rents the parking
facility or parking space.

(2) Reimbursement of parking
expenses. A reimbursement to the
employee of the ordinary and necessary
expenses of renting a parking space on
or near the business premises of the
employer is excludable from gross
income as a working condition fringe, if,
but for the parking expense, the
employee would not have been entitled
to receive and retain such amount from
the employer. If, however an employee
is entitled to retain a general
transportation allowance or a similar
benefit whether or not.the employee has
parking expenses, no portion of that
allowance is excludable from gross
income under this paragraph (p) even if
it is used for parking expenses.

(3) Parking on resdentwl property.
With respect to an employee, this
paragraph (p) does not apply to any
parking facility or space located on
property owned or leased by the
employee for residential purposes.

(q) Nonapplicability of
nondiscrimination rules. Except to the
extent provided in paragraph (n)(3) of
this section (relating to discriminating
classifications of a product testing
program), the nondiscrimination rules of
section 132 (h)(1) and § 1.132-8 do not
apply in determining the amount, if any,
of a working condition fringe.

Par. 13. Section 1.132-6 is added and
reads as follows-

§ 1.132-6 Do minimis fringes
(a) In general. Gross income does not

include the value of a de nuumis fringe
provided to an employee. The term "de
minimis fringe" means any property or
service the value of which is (after
taking into account the frequency with
which similar fringes are provided by
the employer to the employer's
employees) so small as to make
accounting for it unreasonable or
administratively impracticable.

(b) Frequency-(1) Employee-
measured frequency. Generally, the
frequency with which similar fringes are
provided by the employer to the
employer's employees is determined by
reference to the frequency with which
the employer provides the fringes to
each individual employee. For example,
if an employer provides a free meal in
kind to one employee on a daily basis,
but not to any other employee, the value
of the meals is not de minimis with
respect to that one employee even
though with respect to the employer's
entire workforce the meals are provided
"infrequently.

(2) Employer-measured frequency.
Notwithstanding the rule of paragraph

(b)(1] of this section, except for purposes
of applying the special rules of
paragraph Cd)(2) of this section, where it
would be administratively difficult to
determine frequency with respect to
individual employees, the frequency
with which similar fringes are provided
by the employer to the employer's
employees is determined by reference to
the frequency with which the employer
provides the fringes to the workforce as
a whole. Therefore,. under this rule, the
frequency with which any individual
employee receives such a fringe benefit
is not relevant and m some
circumstances, the de mininus fringe
exclusion may apply with respect to a
benefit even though a particular
employee receives the benefit
frequently. For example, if an employer
exercises sufficient control and imposes
significant restrictions on the personal
use of a company copying machine so
that at least 85 percent of the use of the
machine is for business purposes, any
personal use of the copying machine by
particular employees is considered to be
a de nmmis fringe.

(c) Administrability. Unless excluded
by a provision of chapter I of the
Internal Revenue Code of 1986 other
than section 132(a)(4), the value of any
fringe benefit that would not be
unreasonable or administratively
impracticable to account for is
includible in the employee's gross
income. Thus, except as provided in
paragraph (d](2) of this section, the
provision of any cash fringe benefit is
never excludable under section 132(a) as
a de minimis fringe benefit. Similarly
except as otherwiseprovided in
paragraph (d) of this section, a cash
equivalent fringe benefit (such as a
fringe benefit provided to an employee
through the use of a gift certificate or
charge or credit card) is generally not
excludable under section 132(a) even if
the same property or service acquired (if
provided in kind) would be excludable
as a de minimis fringe benefit. For
example, the provision of cash to an
employee for a theatre ticket that would
itself be excludable as a de minimis
fringe (see paragraph (e)(1) of'this
section) is not excludable as a de
minimis fringe.

(d) Special rules-(1 Transit passes.
A public transit pass provided at a
discount to defray an employee s
commuting costs may be excluded from
the employee's gross income as a de
minunis fringe if such discount does not
exceed $15 in any month. The exclusion
provided in this paragraph (d)(1) also
applies to the provision of tokens or fare
cards that enable an individual to travel
on the public transit system if the value
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of such tokens and fare cards in any
month does not exceed by more than $15
the amount the employee paid for the
tokens and farecards for such month.
Similarly, the exclusion of this
paragraph (d)(1) applies to the provision
of a voucher or similar instrument that is
exchangeable solely for tokens,
farecards, or other instruments that
enable the employee to use the public
transit system if the value of such
vouchers and other instruments in any
month does not exceed $15. The
exclusion provided in this paragraph
(d)(1) does not apply to the provision of
any benefit to defray public transit
expenses incurred for personal travel
other than commuting.

(2) Occasional meal money or local
transportation fare--(i) General rule.
Meals, meal money or local
transportation fare provided to an
employee is excluded as a de minimis
fringe benefit if the benefit provided is
reasonable and is provided in a manner
that satisfies the following three
conditions:

(A) Occasional basis. The meals, meal
money or local transportation fare is
provided to the employee on an
occasional basis. Whether meal money
or local transportation fare is provided
to an employee on an occasional basis
will depend upon the frequency i.e. the
availability of the benefit and regularity
with which the benefit is provided by
the employer to the employee. Thus,
meals, meal money, or local
transportation fare or a combination of
such benefits provided to an employee
on a regular or routine basis is not
provided on an occasional basis.

(B) Overtime. The meals, meal money
or local transportation fare is provided
to an employee because overtime work
necessitates an extension of the
employee's normal work schedule. This
condition does not fail to be satisifed
merely because the circumstances giving
rise to the need for overtime work are
reasonably foreseeable.

(C) Meal money. In the case of a meal
or meal money, the meal or meal money
is provided to enable the employee to
work overtime. Thus, for example, meals
provided on the employer's premises
that are consumed during the period that
the employee works overtime or meal
money provided for meals consumed
during such period satisfy this condition.

In no event shall meal money or local
transportation fare calculated on the
basis of the number of hours worked
(e.g., $1.00 per hour for each hour over
eight hours) be considered a de minimis
fringe benefit.

(ii) Applicability of other exclusions
for certain meals and for transportation
provided for security concerns. The

value of meals furnished to an
employee, an employee's spouse, or any
of the employee's dependents by or on
behalf of the employee's employer for
the convenience of the employer is
excluded from the employee's gross
income if the meals are furnished on the
business premises of the employer (see
section 119). (For purposes of the
exclusion under section 119, the
definitions of an employee under
§ 1.132-1(b) do not apply.) If, for a bona
fide business-oriented security concern,
an employer provides an employee
vehicle transportation that is specially
designed for security (for example, the
vehicle is equipped with bulletproof
glass and armor plating), and the
conditions of § 1.132-5(m) are satisfied,
the value of the special security design
is excludable from gross income as a
working condition fringe if the employee
would not have had such special
security design but for the bona fide
business-oriented security concern.

(iii) Special rule for employer-
provided transportation provided in
certain circumstances. (A) Partial
exclusion of value. If an employer
provides transportation (such as taxi
fare to an employee for use in
commuting to and/or from work because
or unusual circumstances and because,
based on the facts and circumstances, it
is unsafe for the employee to use other
available means of transportation, the
excess of the value of each one-way trip
over $1.50 per one-way commute is
excluded from gross income. The rule of
this paragraph (d)(2)(iii) is not available
to a control employee as defined in
§ 1.61-21(f) (5) and (6).

(B) "Unusual circumstances" Unusual
circumstances are determined with
respect to the employee receiving the
transportation and are based on all facts
and circumstances. An example of
unusual circumstances would be when
an employee is asked to work outside of
his normal work hours (such as being
called to the workplace at 1:00 am when
the employee normally works from 8:00
am to 4:00 pm). Another example of
unusual circumstances is a temporary
change in the employee's work schedule
(such as working from 12 midnight to
8:00 am rather than from 8:00 am to 4:00
pm for a two-week period).

(C) "Unsafe conditions" Factors
indicating whether it is unsafe for an
employee to use other available means
of transportation are the history of crime
in the geographic area surrounding the
employee's workplace or residence and
the time of day during which the
employee must commute.

(3) Use of special rules or examples to
establish a general rule. The special
rules provided in this paragraph (d) or

examples provided in paragraph (e) of
tils section may not be used to establish
any general rule permitting exclusion as
a de minimis fringe. For example, the
fact that $180 (i.e., $15 per month for 12
months) worth of public transit passes
can be excluded from gross income as a
de minimis fringe in a year does not
mean that any fringe benefit with a
value equal to or less than $180 may be
excluded as a de minimis fringe. As
another example, the fact that the
commuting use of an employer-provided
vehicle more than one day a month is an
example of a benefit not excludable as a
de minimis fringe (see paragraph (e)(2)
of this section) does not mean that the
commuting use of a vehicle up to 12
times per year is excludable from gross
income as a de minimis fringe.

(4) Benefits exceeding value and
frequency limits. If a benefit provided to
an employee is not de minimis because
either the value or frequency exceeds a
limit provided in this paragraph (d), no
amount of the benefit is considered to
be a de minimis fringe. For example, if
an employer provides a $20 monthly
public transit pass, the entire $20 must
be included in income, not just the
excess value over $15.

(e) Examples-(1) Benefits excludable
from income. Examples of de minimis
fringe benefits are occasional typing of
personal letters by a company secretary;
occasional personal use of an
employer's copying machine, provided
that the employer exercises sufficient
control and imposes significant
restrictions on the personal use of the
machine so that at least 85 percent of
the use of the machine is for business
purposes; occasional cocktail parties,
group meals, or picnics for employees
and their guests; traditional birthday or
holiday gifts of property (not cash) with
a low fair market value; occasional
theater or sporting event tickets; coffee,
doughnuts, and soft drinks; local
telephone calls; and flowers, fruit,
books, or similar property provided to
employees under special circumstances
(e.g., on account of illness, outstanding
performance, or family crisis).

(2) Benefits not excludable as de
minimis fringes. Examples of fringe
benefits that are not excludable from
gross income as de minimis fringes are:
season tickets to sporting or theatrical
events; the commuting use of an
employer-provided automobile or other
vehicle more than one day a month;
membership in a private country club or
athletic facility, regardless of the
frequency with which the employee uses
the facility; employer-provided group-
term life insurance on the life of the
spouse or child of an employee; and use
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of employer-owned or leased facilities
(such as an apartment, hunting lodge,
boat, etc.) for a weekend. Some amount
of the value of certain of these fringe
benefits may be excluded from income
under other statutory provisions, such as
the exclusion for working condition
fringes. See § 1.132-5.

(f) Nonapplicability of
nondiscrimination rules. Except to the
extent provided in § 1.132-7 the
nondiscrimination rules of section
132(h)(1) and § 1.132-8 do not apply in
determining the amount, if any, of a de
minimis fringe. Thus, a fringe benefit
may be excludable as a de minimis
fringe even if the benefit is provided
exclusively to highly compensated
employees of the employer.

Par. 14. Section 1.132-7 is added and
reads as follows:

§ 1.132-7 Employer-operated eating
facilities.

(a) In general-(1) Condition for
exclusion-(i) General rule. The value of
meals provided to employees at an
employer-operated eating facility for
employees is excludable from gross
income as a de minimis fnnge only if on
an annual basis, the revenue from the
facility equals or exceeds the direct
operating costs of the facility.

(ii) Additional condition for highly
compensated employees. With respect
to any highly compensated employee, an
exclusion is available under this section
only if the condition set out in paragraph
(a)(1)(i) of this section is satisfied and
access to the facility is available on
substantially the same terms to each
member of a group of employees that is
defined under a reasonable
classification set up by the employer
that does not discriminate in favor of
highly compensated employees. See
§ 1.132-8. For purposes of this paragraph
(a)(1(ii), each dining room or cafeteria
in which meals are served is treated as
a separate eating facility, whether each
such dining room or cafeteria has its
own kitchen or other food-preparation
area.

(2) Employer-operated eating facility
for employees. An employer-operated
eating facility for employees is a facility
that meets all of the following
conditions-

(i) The facility is owned or leased by
the employer,

(ii) The facility is operated by the
employer,

(iii) The facility is located on or near
the business premises of the employer,
and

(iv) The meals furnished at the facility
are provided during, or immediately
before or after, the employee's workday.

For purposes of this section, the term
"meals" means food, beverages, and
related services provided at the facility.
If an employer can reasonably
determine the number of meals that are
excludable from income by the recipient
employees under section 119, the
employer may, in determining whether
the requirement of paragraph (a)(1)(i) of
this section is satisfied, disregard all
costs and revenues attributable to such
meals provided to such employees. If an
employer can reasonably determine the
number of meals received by volunteers
who receive food and beverages at a
hospital, free or at a discount, the
employer may, in determining whether
the requirement of paragraph (a)(1)(i) of
this section is satisfied, disregard all
costs and revenues attributable to such
meals provided to such volunteers. If an
employer charges nonemployees a
greater amount than employees, in
determining whether the requirement of
paragraph (a)(1)(i) of thls section is
satisfied, the employer must disregard
all costs and revenues attributable to
such meals provided to such
nonemployees.

(3) Operation by the employer. If an
employer contracts with another to
operate an eating facility for its
employees, the facility is considered to
be operated by the employer for
purposes of this section. If an eating
facility is operated by more than one
employer, it is considered to be operated
by each employer.

(4) Example. The provisions of this
paragraph (a)(2) may be illustrated by
the following example:

Example (1). Assume that a not-for-profit
hospital system maintains cafeterias for the
use of its employees and volunteers. Only the
employees are charged for food service at the
cafeteria and the policy of the hospital is to
charge the employees only for the costs of
food, beverage and labor directly attributable
to the meal. Most of the cafeterias within the
system furnish more free meals to volunteers
than they serve paid meals to employees. For
purposes of this paragraph, as long as the
employer can accurately determine the
number of meals received free or at a
discount by volunteers, the employer may
disregard all the costs and revenues
attributable to such meals provided to
volunteers. Therefore, for purposes of this
paragraph, the costs of the hospital system
for furnishing meals to employees who pay
for them are the costs to be compared to
determine if the revenues from the facility
equal or exceed direct operating costs of the
facility's service to employees.

(b) Direct operating costs-{1) In
general. For purposes of this section, the
direct operating costs of an eating
facility are-

(i) The cost of food and beverages,
and

(ii) The cost of labor for personnel
whose services relating to the facility
are performed primarily on the premises
of the eating facility. Direct operating
costs do not include the labor cost
attributable to personnel whose services
relating to the facility are not performed
primarily on the prermses of the eating
facility. Thus, for example, the labor
costs attributable to cooks, waiters, and
waitresses are included in direct
operating costs, but the labor cost
attributable to a manager of an eating
facility whose services relating to the
facility are not primarily performed on
the premises of the eating facility is not
included in direct operating costs. If an
employee performs services relating to
the facility both on and off the premises
of the eating facility, only the portion of
the total labor cost of the employee
relating to the facility that bears the
same proportion to such total labor cost
as time spent on the premises bears to
total time spent performing services
relating to the facility is included in
direct operating costs. For example,
assume that 60 percent of the services of
a cook in the above example are not
related to the eating facility. Only 40
percent of the total labor cost of the
cook is includible in direct operating
costs. For purposes of this section, labor
costs include all compensation required
to be reported on a Form W-2 for
income tax purposes and related
employment taxes paid by the employer.
In determining the direct operating costs
of an eating facility, the employer may
include as part of the facility, vending
machines that are provided by the
employer and located on the same
premises as the other eating facilities
operated by the employer.

(2) Multiple dining rooms or
cafeterias. The direct operating costs
test may be applied separately for each
dining room or cafeteria. Alternatively,
the direct operating costs test may be
applied with respect to all the eating
facilities operated by the employer.

(3) Payment to operator of facility. If
an employer contracts with another to
operate an eating facility for its
employees, the direct operating costs of
the facility consist both of direct
operating costs, if any, incurred by the
employer and the amount paid to the
operator of the facility to the extent that
such amount is attributable to what
would be direct operating costs if the
employer operated the facility directly.

(c) Valuation of non-excluded meals
provided at an employer-operated
eating facility for employees. If the
exclusion for meals provided at an
employer-operated eating facility for
employees is not available, the recipient
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of meals provided at such facility must
include in income the amount by which
the fair market value of the meals
provided exceeds the sum of-

(1) The amount, if any, paid for the
meals, and

(2) The amount, if any, specifically
excluded by another section of chapter 1
of this subtitle.

For special valuation rules relating to
such meals, see § 1.61-21(j).

Par. 15. Section 1.132-8 is added and
reads as follows:

§ 1.132-8 Fringe benefit nondiscrimination
rules.

(a) Application of nondiscrimination
rules--{i) General rule. A highly
compensated employee who receives a
no-additional cost service, a qualified
employee discount or a meal provided at
an employer-operated eating facility for
employees shall not be permitted to
exclude such benefit from his or her
income unless the benefit is available on
substantially the same terms to:

(i) All employees of the employer; or
(ii) A group of employees of the

employer which is defined under a
reasonable classification set up by the
employer that does not discriminate in
favor of highly compensated employees.
See paragraph (fQ of this section for the
definition of a highly compensated
employee.

(2) Consequences of discrimination-
(i) In general. If an employer maintains
more than one fringe benefit program,
Le., either different fringe benefits being
provided to the same group of
employees, or different classifications of
employees or the same fringe benefit
being provided to two or more
classifications of employees, the
nondiscrimination requirements of
section 132 will generally be applied
separately to each such program. Thus,
a determination that one fringe benefit
program discriminates in favor of highly
compensated employees generally will
not cause other fringe benefit programs
covering the same highly, compensated
employees to be treated as
discriminatory. If the fringe benefits
provided to a highly compensated
individual do not satisfy the
nondiscrimination rules provided in this
section, such individual shall be unable
to exclude from gross income any
portion of the benefit. For example, if an
employer offers a 20 percent discount
(which otherwise satisfies the
requirements for a qualified employee
discount) to all non-highly compensated
employees and a 35 percent discount to
all highly compensated employees, the
entire value of the 35 percent discount
(not just the excess over 20 percent) is
includible in the gross income and

wages of the highly compensated
employees who make purchases at a
discount.

(ii) Exception-(A) Related fringe
benefit programs. If one of a group of
fringe benefit programs discriminates in
favor of highly compensated employees,
no related fringe benefit provided to
such highly compensated employees
under any other fringe benefit program
may be excluded from the gross income
of such highly compensated employees.
For example, assume a department store
provides a 20 percent merchandise
discount to all employees under one
fringe benefit program. Assume further
that under a second fringe benefit
program, the department store provides
an additional 15 percent merchandise
discount to a group of employees
defined under a classification which
discriminates in favor of highly
compensated employees. Because the
second fringe benefit program is
discriminatory, the 15 percent
merchandise discount provided to the
highly compensated employees is not a
qualified employee discount In addition,
because the 20 percent merchandise
discount provided under the first fringe
benefit program is related to the fringe
benefit provided under the second fringe
benefit program, the 20 percent
merchandise discount provided the
highly compensated employees is not a
qualified employee discount. Thus, the
entire 35 percent merchandise discount
provided to the highly compensated
employees is includible in such
employees' gross incomes.

(B) Employer operated eating
facilities for employees. For purposes of
paragraph (a)(2)(ii)(A) of this section,
meals at different employer-operated
eating facilities for employees are not
related fringe benefits, so that a highly
compensated employee may exclude
from gross income the value of a meal at
a nondiscriminatory facility even though
any meals provided to him or her at a
discriminatory facility cannot be
excluded.

(3] Scope of the nondiscrimination
rules provided in this section. The
nondiscrimination rules provided in this
section apply only to fringe benefits
provided pursuant to section 132 (a)(1),
(a)(2), and (e)(2). These rules have no
application to any other employee
benefit that may be subject to
nondiscrimination requirements under
any other section of the Code.

(b) Aggregation of employees-1)
Section 132(a) (1) and (2). For purposes
of determining whether the exclusions
for no-additional-cost services and
qualified employee discounts are
available to highly compensated
employees, the nondiscrimination rules

of this section are applied by
aggregating the employees of all related
employers tas defined in § 1.132-1(c)),
except that employees in different lines
of business (as defined in J 1.132-4) are
not to be aggregated. Thus, in general,
for purposes of this section, the term
"employees of the employer" refers to
all employees of the employer and any
other entity that is a member of a group
described in sections 414 (b), (c), (in), or
(o) and that performs services within the
same line of business as the employer
which provides the particular fringe
benefit. Employees in different lines of
business will be aggregated, however, if
the line of business limitation has been
relaxed pursuant to paragraphs (b)
through (g) of § 1.132-4.

(2) Section 132 (e) (2). For purposes of
determining whether the exclusions for
meals provided at employer-operated
eating facilities are available to highly
compensated, the nondiscrimination
rules of this section are applied by
aggregating the employees of all related
employers (as defined in section § 1.132-
1(c)) who regularly work at or near the
premises on which the eating facility is
located, except that employees in
different lines of business (as defined in
§ 1.132-4) are not to be aggregated. The
nondiscrimination rules of this section
are applied separately to each eating
facility. Each dining room or cafeteria in
which meals are served is treated as a
separate eating facility, regardless of
whether each such dining room or
cafeteria has its own kitchen or other
food-preparation area.

(3) Classes of employees who may be
excluded. For purposes of applying the
nondiscrimination rules of this section
to a particular fringe benefit program,
there may be excluded from
consideration employees who may be
excluded from consideration under
section 89(h), as enacted by the Tax
Reform Act of 1986, Pub. L 99-514, 100
Stat. 2085 (1986) and amended by the
Technical and Miscellaneous Revenue
Act of 1988, Pub. L. 100--647 102 Stat.
3342 (1988).

(c) Availability on substantially the
same terms--{1) General rule. The
determination of whether a benefit is
available on substantially the same
terms shall be made upon the basis of
the facts and circumstances of each
situation. In general, however, if any one
of the terms or conditions governing the
availability of a particular benefit to one
or more employees varies from any one
of the terms or conditions governing the
availability of a benefit made available
to one or more other employees, such
benefit shall not be considered to be
available on substantially the same
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terms except to the extent otherwise
provided in paragraph (c)(2) of this
section. For example, if a department
store provides a 20 percent qualified
employee discount to all of its
employees on all merchandise, the
substantially the same terms
requirement will be satisfied. Similarly,
if the discount provided to all employees
is 30 percent on certain merchandise
(such as apparel), and 20 percent on all
other merchandise, the substantially the
same terms requirement will be
satisfied. However, if a department
store provides a 20 percent qualified
employee discount to all employees, but
as to the employees in certain
departments, the discount is available
upon hire, and as to the remaining
departments, the discount is only
available when an employee has
completed a specified term of services,
the 20 percent discount is not available
on substantially the same terms to all of
the employees of the employer.
Similarly, if a greater discount is given
to employees with more seniority, full-
time work status, or a particular job
description, such benefit (i.e., the
discount) would not be available to all
employees eligible for the discount on
substantially the same terms, except to
the extent otherwise provided in
paragraph (c)(2) of this section. These
examples also apply to no-additional-
cost-services. Thus, if an employer
charges non-highly compensated
employees for a no-additional-cost
service and does not charge highly
compensated employees (or charges
highly compensated employees a lesser
amount), the substantially the same
terms requirement will not be satisfied.

(2) Certain terms relating to priority.
Certain fringe benefits made available
to employees are available only in
limited quantities that may be
insufficient to meet employee demand.
This situation may occur either because
of employer policy (such as where an
employer determines that only a certain
number of units of a specific product
will be made available to employees
each year) or because of the nature of
the fringe benefit (such as where an
employer provides a no-additional-cost
transportation service that is limited to
the number of seats available just before
departure). Under these circumstances,
an employer may find it necessary to
establish some method of allocating the
limited fringe benefits among the
employees eligible to receive the fringe
benefits. The employer may establish
the priorities described below.

(i) Priority on a first come, first
served, or similar basis. A benefit shall
not fail to be treated as available to a

group of employees on substantially the
same terms merely because the
employer allocates the benefit among
such employees on a "first come, first
served" or lottery basis, provided that
the same notice of the terms of
availability is given to all employees in
the group and the terms under which the
benefit is provided to employees within
the group are otherwise the same with
respect to all employees. For purposes of
the preceding sentence, a program that
gives priority to employees who are the
first to submit written requests for the
benefit will constitute priority on a "first
come, first served" basis. Similarly, if
the employer regularly engages in the
practice of allocating benefits on a
priority basis to employees
demonstrating a critical need, such
benefit shall not fail to be treated as
available on substantially the same
terms to all of the employees with
respect to whom such priority status is
available as long as the determination is
based upon uniform and objective
criteria which have been communicated
to all employees in the group of eligible
employees. An example of a critical
need would be priority transportation
given to an employee in the event of a
medical emergency involving the
employee (or a member of the
employee's immediate family) or a
recent death in the employee's
immediate family. Frustrated vacation
plans or forfeited deposits would not be
treated as giving rise to particularly
critical needs.

(ii) Priority on the basis of seniority.
Solely for purposes of § 1.132-8, a
benefit shall not fail to be treated as
available to a group of employees of the
employer on substantially the same
terms merely because the employer
allocates the benefit among such
employees on a seniority basis provided
that:

(A) The same notice of the terms of
availability is given to all employees in
the group; and

(B) The average value of the benefit
provided for each nonhighly
compensated employee is at least 75% of
that provided for each highly
compensated employee. For purposes of
this test, the average value of the benefit
provided for each nonhighly
compensated (highly compensated)
employee is determined by taking the
sum of the fair market values of such
benefit provided to all the nonhighly
compensated (highly compensated)
employees, determined in accordance
with § 1.61-21, and then dividing that
sum by the total number of nonhighly
compensated (highly compensated)
employees of the employer. For

purposes of determining the average
value of the benefit provided for each
employee, all employee's of the
employer are counted, including those
who are not eligible to receive the
benefit from the employer.

(d) Testing for discrimination.
(1) Classification test. In the event

that a benefit described in section 132
(a)(1). (a)(2) or (e)(2) is not available on
substantially the same terms to all of the
employees of the employer, no exclusion
shall be available to a highly
compensated employee for such benefit
unless the program under which the
benefit is provided satisfies the
nondiscrimination standards set forth in
this section. The nondiscrimination
standard of this section will be satisfied
only if the benefit is available on
substantially the same terms to a group
of employees of the employer which is
defined under a reasonable
classification established by the
employer that does not discriminate in
favor of highly compensated employees.
The determination of whether a
particular classification is
discriminatory will generally depend
upon the facts and circumstances
involved, based upon principles similar
to those applied for purposes of section
410(b)(2)(A)(i) or, for years commencing
prior to January 1, 1988, section
410(b)(1)(B). Thus, in general, except as
otherwise provided in this section, if a
benefit is available on substantially the
same terms to a group of employees
which, when compared with all of the
other employees of the employer,
constitutes a nondiscriminatory
classification under section
410(b)(2)(A)(i) (or, if applicable, section
410(b)(1)(B)), it shall be deemed to be
nondiscriminatory.

(2) Classifications that are per se
discrminatory. A classification that, on
its face, makes fringe benefits available
principally to highly compensated
employees is per se discriminatory. In
addition, a classification that is based
on either an amount or rate of
compensation is per se discriminatory if
it favors those with the higher amount or
rate of compensation. On the other
hand, a classification that is based on
factors such as seniority, full-time vs.
part-time employment, or job
description is not per se discriminatory
but may be discriminatory as applied to
the workforce of a particular employer.

(3) Former employees. When
determining whether a classification is
discriminatory, former employees shall
be tested separately from other
employees of the employer. Therefore, a
classification is not discriminatory
solely because the employer does not
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make fringe benefits available to any
former employee. Whether a
classification of former employees
discriminates in favor of highly
compensated employees will depend
upon the particular facts and
circumstances.

(4) Restructuring of benefits. For
purposes of testing whether a particular
group of employees would constitute a
-discriminatory classification for
purposes of this section, an employer
may restructure its fringe benefit
program as described in this paragraph.
If a fringe benefit is provided to more
than one group of employees, and one or
more such groups would constitute a
discriminatory classification if
considered by itself, then for purposes of
this section, the employer may
restructure its fringe benefit program so
that all or some of the members of such
group may be aggregated with another
group, provided that each member of the
restructured group will have available to
him or her the same benefit upon the
same terms and conditions. For
example, assume that all highly
compensated employees of an employer
have fewer than five years of service
and all nonhighly compensated
employees have over five years of
service. If the employer provided a five
percent discount to employees with
under five years of service and a ten
percent discount to employees with over
five years of service, the discount
program available to the highly
compensated employees would not
satisfy the nondiscriminatory
classification test, however, as a result
of the rule described in this paragraph
(d)(4), the employer could structure the
program to consist of a five percent
discount for all employees and a five
percent additional discount for
nonhighly compensated employees.

(5) Employer-operated eating
facilities for employees---i) General
rule. If access to an employer-operated
eating facility for employees is available
to a classification of employees that
discriminates in favor of highly
compensated employees, then the
classification will not be treated as
discriminating in favor of highly

compensated employees unless the
facility is used by one or more executive
group employees more than a de
minimis amount.

(ii) Executive group employee. For
purposes of this paragraph (d)(5), an
employee is an "executive group
employee" if the definition of paragraph
(f)(1) of this section is satisfied. For
purposes of identifying such employees,
the phrase "top one percent of the
employees" is substituted for the phrase
"top ten percent of the employees" in
section 414(q)(4) (relating to the
definition of "top-paid group"}.

(e) Cash bonuses or rebates. A cash
bonus or rebate provided to an
employee by an employer that is
determined with reference to the value
of employer-provided property or
services purchased by the employee, is
treated as an equivalent employee
discount. For example, assume a
department store provides a 20 percent
merchandise discount to all employees
under a fringe benefit program. In
addition, assume that the department
store provides cash bonuses to a group
of employees defined under a
classification which discriminates in
favor of highly compensated employees.
Assume further that such cash bonuses
equal 15 percent of the value of
merchandise purchased by each
employee. This arrangement is
substantively identical to the example
described in paragraph [e)[2)(i) of this
section concerning related fringe benefit
programs. Thus, both the 20 percent
merchandise discount and the 15
percent cash bonus provided to the
highly compensated employees are
includible in such employees' gross
incomes.

(f) Highly compensated employee---1)
Government and nongovernment
employees. A highly compensated
employee of any employer is any
employee who, during the year or the
preceding year-

(i) Was a 5-percent owner,
(i) Received compensation from the

employer in excess of $75,000.
(iii) Received compensation from the

employer in excess of $50,000 and was

in the top-paid group of employees for
such year, or

(iv) Was at any time an officer and
received compensation greater than 150
percent of the amount in effect under
section 415(c)(1)(A) for such year.

For purposes of determining whether
an employee is a highly compensated
employee, the rules of sections 414 (q),
(s), and (t) apply.

(2) Former employees. A former
employee shall be treated as a highly
compensated employee if-

(i) The employee was a highly
compensated employee when the
employee separated from service, or

[ii) The employee was a highly
compensated employee at any time after
attaining age 55.

Par. 16. Section 1.912-2 is revised to
read as follows:

§ 1.912-2 'Exclusion of certain allowances
of Foreign Service personnel.

Gross income does not include
amounts received by personnel of the
Foreign Service of the United States as
allowances or otherwise under the
provisions of chapter 9 of title I of the
Foreign Service Act of 1980 or the
provisions of section 28 of the State
Department Basic Authorities Act
(formerly section 914 of title IX of the
Foreign Service Act of 1946).

PART 602-[AMENDED]

Par. 17 The authority for Part 602
continues to read as follows,

Authority: 26 U.S.C. 7805.

§ 602.101 (Amended]
Par. 18. Section 602.101o(c) is revised

by inserting in the appropriate places in
the table -'§ 1.61-2. 1545-0771"
"§ 1.132-2 1545-0771". and
'§ 1.132-5 1545-0771"
Michael J. Murphy,
Acting Commissioner of Internal Revenue.

Approved. March 20, 1989.

Dennis Earl Ross.
Acting Assistant Secretary of the Treasury
IFR-Doc. 89-15845 Filed 7-5-89: 8:45 am]
BILLING CODE 4830-01-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 131
[WH-FRL-3539-9]

Water Quality Standards for the
Colville Indian Reservation in the State
of Washington
AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: This rule establishes Federal
water quality standards on the Cofville
Confederated Tribes Reservation
located within the State of Washington.
The standards consist of designated
uses and criteria for all surface waters
on the reservation.
EFFECTIVE DATE: August 7 1989.
ADDRESSES: The public may inspect the
administrative record for this
rulemaking and all comments received
on the proposed regulation at the
Environmental Protection Agency,
Region X, 1200 Sixth Avenue, Seattle,
WA 981001 between the hours of 8:00
am and 4:00 p.m. on business days. A
reasonable fee will be charged for
copying. Portions of the record,
including the correspondence and other
actions cited in this rulemaking and
written public comments will be
available from the Criteria and
Standards Division, OWRS, 401 M
Street SW., Room 919 East Tower,
Washington DC 20460, during usual
business hours. Inquiries can be made
over the phone by calling (206] 442-8293
or (202) 475-7315.
FOR FURTHER INFORMATION CONTACr
Fletcher Shives, Environmental
Protection Agency, Region X (M/S 433),
1200 Sixth Avenue, Seattle, WA 98101,
(206) 442-8293.
SUPPLEMENTARY INFORMATION:

Information in this preamble is
organized as follows:
A. Background
B. Response to Public Comments
C. Changes to the Proposed Rule
D. Regulatory Flexibility Act
E. Executive Order 12291
F Paperwork Reduction Act
C. List of Subjects in 40 CFR Part 131
A. Background

On February 7 1986, the
Environmental Protection Agency
received a request from the Colville
Confederated Tribes to promulgate the
Tribes water quality standards as
Federal standards for waters of the
reservation. Although Tribal standards
had recently been adopted, the Tribe
was concerned that their standards

were not Federally recognized under
Clean Water Act ("CWA or "the Act")
section 303.

Section 303(c)(4) of the CWA
authorizes the EPA Administrator to
promulgate Federal water quality
standards for waters of the Nation,
including waters on Indian lands,
whenever he determines a revised or
new standard is "necessary to meet the
requirements of the Act. The CWA
does not, by itself, authorize States to
implement or enforce water quality
management programs on Indian lands.
In some cases a State may have
authority to regulate the water quality of
a particular Indian land because of a
treaty or a Federal statute. Where State
authority may be in doubt, it may be
appropriate for EPA to promulgate
Federal water quality standards for
waters on Indian lands.

Subsequent to receiving the request
from the Colville Confederated Tribes,
Congress passed the CWA amendments
of 1987 These amendments established
in the Act a new section 518 which
addresses the issue of water quality
standards on Indian lands and directs
EPA to promulgate regulations
specifying how Indian Tribes shall be
treated as States for purposes of the
water quality standards program.
Despite the pending opportunity to
qualify to'be treated as a State for
purposes of water quality standards, the
Colville Confederated Tribes, in
commenting on the proposed
rulemaking, expressed enthusiastic
support for EPA's action to promulgate
Federal water quality standards for the
reservation.

EPA is in the process of responding to
the Section 518 directive to specify how
Indian Tribes shall be treated as States
for purposes of water quality standards.
If, after promulgation of the regulations
pursuant to section 518, the Colville
Confederated Tribes qualify for the
standards program and submit
standards which are approved by EPA,
EPA will withdraw these Federal water
quality standards at the Tribes request.

EPA notes that today's rule does not
establish a precedent for future EPA
promulgations. This promulgation action
is unique because: (1) It was initiated
before the 1987 amendments to the
Clean Water Act were enacted, and (2)
it is based on water quality standards
previously developed by the Colville
Confederated Tribes for application to
waters on their reservation. This process
is not intended as a model for other
reservations. Where other Indian Tribes
wish to establish standards under the
CWA, EPA would expect such Tribes to
apply, under the CWA section 518
regulation, to be treated asStates for

purposes of water quality standards..
Once recognized by EPA as qualified to
be treated as States, such Tribes would
be responsible for developing their own
water quality standards under the Act
and making ongoing refinements to suit
particular Tribal needs.

Indian Tribes should not conclude
from today's action that Federal
promulgation is EPA's preferred method
of establishing water quality standards
on reservations. Historically, EPA's
preference has been to work
cooperatively with States on water
quality standards issues and to initiate
Federal promulgation actions only
where absolutely necessary. EPA
believes that this preference is
consistent with the intent of the Act to
provide States, and Tribes qualifying for
treatment as States, with the first
opportunity to set standards. Today's
rule represents only the ninth Federal
promulgation of water quality standards
to be completed by EPA. Six of the eight
completed Federal promulgations have
been withdrawn. Tribes should also
note that Federal promulgation of water
quality standards is a very deliberate
process. In the case of today's rule, it
took EPA more than three years (from
the time of the request by the Colville
Confederated Tribes until today's final
action) to promulgate final water quality
standards.

The CWA amendments of 1987 also
added new section 303(c)(2}{B), which
requires that States "* shall adopt
criteria for all toxic pollutants listed
pursuant to section 307(a)(1) of this Act
for which criteria have been published
under section 304(a), the discharge or
presence of which in the affected waters
could reasonably be expected to
interfere with those designated uses.
As part of the proposed rulemaking,
EPA decided not to propose numeric
criteria for section 307(a) pollutants for
inclusion in the Colville reservation
water quality standards.

In response to comments received on
the proposed rulemaking, EPA.
considered promulgating today's rule as
proposed and simultaneously proposing
numeric toxics criteria for the
reservation. EPA decided against this
action primarily because there are no
known or-suspected sources of toxics on
the reservation. The Colville
Confederated Tribes report only one
point source discharger on the
reservation and no toxics discovered
from that discharger. EPA is aware of no
other sources or potential sources of
toxics in the area. Although the State of
Washington has adopted twenty
numeric toxics criteria for the protection
of aquatic life, and the State and the
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Tribes have an agreement to maitain
consistent standards on common bodies
of water; EPA is not a party to this
agreement. For the reasons stated
above, it is EPA's judgment that toxics
criteria should not be proposed at this
time.

This decision does not preclude the
Tribes from amending their own water
quality standards to include toxics
criteria. Tribal adoption would allow the
Tribes to develop any associated
monitoring capabilities or otherwise
make arrangements for such monitoring
without EPA intervention.

Until numeric toxics criteria are
adopted by EPA for by the Tribes if they
qualify for treatment as a State for
purposes of the standards program) in
response to additional irformation
substantiating the need for numeric
toxics criteria, EPA will use the
Agency's 3041a) criteria guidance to
implement the narrative toxics "free
from" criterion in any situation that
might arise concerning the discharge of
toxics.

EPA believes this decision is
appropriate, under the present
circumstances, and that it is consistent
with CWA section 303(c)[2)(B) and
EPA's Indian Policy. This decision was
made after careful consideration of the
available information and the somewhat
transitional nature of water quality
management on- the reservation (Le., the
pending CWA section 518 regulations).
The decision not to adopt numeric toxics
criteria for the reservation should not be
interpreted as a general reluctance on
the part of the Agency to adopt numeric
toxics criteria, nor does it preclude
proposing such criteria in the future.

Additional background information
can be found in the proposed
rulemakang, which appeared in the
Federal Register on July 15, 1988 (53
FR26968). Public comments on the
proposal were invited until September
13, 1988. A public hearing was held
August 18, 1988 on the Colville Indian
Reservation in Nespelem, Washington.
Fourteen people attended this hearing.
EPA received four letters and
statements on the proposal.
B. Response to Public Comments

Comments on the proposed
rulemaking were received from the
Colville Confederated Tribes, the
Puyallup Tribe. Caverham Forest
Industries, Inc., and the State of
Washington Department of Ecology
(DOEI. These comments and EPA's
responses are presented below.

One coimmenter strongly suggested
that EPA should withdraw the proposed
rule. The commenter asserted that it is
unnecessary for EPA to promulgate

water quality standards under section
303(c)(4)(B) of the Act because the State
of Washington has already adopted and
implemented standards for the
reservation. The commenter contested
EPA's assertion that the Act does not
authorize States to implement or enforce
their water quality standards on Indian
lands. The commenter cited section 510
of the Act as evidence that the Act does
not preempt state jurisdiction.

EPA disagrees with this analysis.
Under accepted principles of Federal
Indian Law, State authority to regulate
activities on Indian lands is generally
preempted absent an explicit
Congressional statute to the contrary.
Califorma v. Gabazon Band of Mission
Indians, 107 S.Ct. 1083, 1092 and n.18
(1987). The CWA contains no language
which explicitly grants a State the
authority to regulate activities related to
water quality management on Indian
lands. Section 510 of the Act clarifies
only that the CWA does not preempt a
State from adopting any water quality
standard or effluent limitation more
stringent than the Federal minima.
Internatinzo Paper Co. v. Ouelette, 107
S.CL 805 (1987). Section 510 does not,
however, address the authority of a
State to implement or enforce its water
quality standards on Indian lands.

EPA construes the CWA in a manner
very similar to the Resource,
Conservation and Recovery Act (RCRA)
with respect to Congressional
authorization of State jurisdiction on
Indian lands. As with the CWA, RCRA
does not explicitly discuss or address
the extent of a State's authority to
regulate environmental activities on
Indian lands. On this basis, EPA
decided in 1983 not to authorize the
State of Washington to regulate
hazardous waste activities on Indian
lands in the State (48 FR 34954 (1983)).
EPA rejected Washington's argument
that the statutory language of RCRA
authorized the State's assertion of
jurisdiction over Indian lands within the
State. This decision was upheld by the
U.S. Court of Appeals for the Ninth
Circuit. Washington Dept. of Ecology v.
EPA- 752 F.Zd 1465 (9th Cir. 1985). The
court found that, in light of
Congressional silence, EPA had
reasonably interpreted RCRA not to
grant the State 3urisdiction over
activities on Indian lands. The court
noted that EPA's interpretation was
"buttressed by well-settled principles of
Federal Indian lawP Id. at 1469. As with
RCRA, EPA rejects the argument that
the CWA constitutes Congressional
authorization of State regulatory
jurisdiction over discharges to surface
waters on Indian lands.

The same commenter also argued that
the State retains inherent authority to
regulate water quality on fee lands
owned by non-Indians. This commenter
asserted that EPA promulgation of water
quality standards for the Colville
reservation is unnecessary because the
State of Washington has already
established water quality standards
which apply, at a minimum, over fee
lands owned by non-Indians within the
exterior boundaries of the reservation.
EPA does not believe it necessary to
resolve this issue. First, the Tribe and
Washington have an agreement that
water quality standards on and off the
reservation will be as similar as
possible. Also, the State of Washington.
in a companion agreement with EPA,
has already agreed that, in the absence
of Tribal NPDES program assumption,
EPA will issue all future NPDES permits
on the reservation (without conceding
its own authority to do so under State
law). I As a result, to give effect to these
agreements, EPA believes it necessary
and appropriate to promulgate the
standards contained in today's rule.

EPA notes that there may be some
doubts as to whether the State of
Washington would be able to
adequately demonstrate its authority
under State law to regulate activities
affecting surface water quality on the
Colville reservation in light of the
relevant precedents regarding
preemption of state regulatory authority
on Indian lands." As the commenter
noted, the proper test for determining
the extent of State regulatory authority
was clearly stated by the Supreme Court
in Cabazon.

State jurisdiction is pre-empted if it
interferes or is incompatible with Federal and
tribal Interests reflected an Federal law
unless the State interests at stake are
sufficient to justify the assertion of State
authority. The inquiry is to proceed in light of
traditional notions of Indian self-government.
including its overrding goal of encouraging
tribal self-sufficiency and economic
development

Cabazon. 107 &Ct. at 1092 (quoting
New Mexico v. Mescalero Apache
Tribe, 462 U.S. 324, 333-35 (1983)). EPA
believes that the adoption of section 518
of the CWA evinces strong
Congressional preference for Tribal

A copy of both cooperative agreements is
available in the docket for today's rule.

2 EPA has also detemined that the State of
Washington caunot adequately demonstrate its
authority to regulate hazardous waste activities and
underground injection activities on Indian lands in
the State. and has declined to authorze Washmgtov
to admivnster these progeins on lndian lands. See
Washsagtn Dept. of Bcology R EPA. 752 F.2d 146S
(9th Cir. 1M)5| (hazardous wastep 53 FR 42.080
(1988) (underground injection).
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control of water quality on Indian
reservations, where the Tribe meets the
statutory criteria. Thus, the Federal
interest in ensuring enforcement of
tribal water quality standards is strong
and the continued applicability of the
State standards may be subject to
question. However, in light of the fact
that both the Tribe and the State have
"plac[edj environmental protection
ahead of jurisdictional conflicts in
developing the (tribal water quality
management) plan, 3 EPA does not
today attempt to finally resolve this
question, nor does it feel that it must
resolve this question before it can find
that today's rule is necessary under
section 303(c)(4)(B) of the CWA. Thus,
EPA declines to do so.

Finally, this commenter argued that
EPA may not promulgate these
standards, since the Confederated
Tribes of the Colville Reservation have
not qualified to be treated as a State
under section 518 of the CWA for
purposes of developing water quality
standards for EPA approval under
section 303 of the CWA. EPA believes
that the commenter may have
misunderstood the statutory basis for
today's action. Section 518(e)
establishes statutory prerequisites that
must be satisfied by a Tribe before it
may submit water quality standards for
approval by EPA under section 303. EPA
is in the process of developing
regulations to implement section 518 for
.purposes of the standards program,
which it plans on proposing in the
summer of 1989 for public comment.
However, today's action is not an
approval of Tribal standards under
section 303(a)(3)(A), but Federal
promulgation of standards under
303(c(4)(B). Section 518 does not affect
EPA's authority to promulgate Federal
water quality standards.

The statutory context in which today's
rule is adopted is very similar to the
situation presented to the U.S. Court of
Appeals in Phillips Petroleum Co. v.
EPA, 803 F.2d 545 (10th Cir. 1986). In that
case, Phillips challenged EPA's
regulation promulgating a Federal
Underground Injection Control (UIC)
program under the Safe Drinking Water
Act (SDWA) for the Osage Mineral
Reserve. Phillips argued that EPA lacked
the authority to promulgate such
regulations prior to the 1986 SDWA
Amendments, which explicitly
authorized EPA to promulgate Federal
UIC programs on Indian lands. The

See letter from Ernesta Barnes, Regional
Administrator, Region X, to the Honorable Booth
Gardner. Governor, State of Washington, August 28.
1985, copy of which is in the docket for today's
rule.

Tenth Circuit upheld EPA's regulations,
stating that the strong national interest
in applying SDWA regulatory standards
"ocean to ocean" overcame Congress'
failure to address the implenemtation of
SDWA on Indian lands. Id., at 553, 555-
56. The Court also noted that its
conclusion that "the SDWA empowered
the EPA to prescribe regulations for
Indian lands is also consistent with the
presumption that Congress intends a
general statute applying to all persons to
include Indians and their property
interests. Id. at 556. EPA believes that
same logic applies to the CWA, both
prior to and subsequent to the adoption
of section 518.

EPA disagrees that today's action
would be premature or inconsistent with
the regulations to be developed under
section 518. One commenter stated that
adoption of section 518 supersedes
EPA's 1984 Indian Policy statement and
the cooperative agreements discussed
above, which were adopted pursuant to
the policy. EPA disagrees with this
statement. Adoption of section 518 grew
out of EPA s efforts to implement the
CWA on Indian lands in a manner
consistent with the 1984 policy. There is
no legislative history to suggest
Congress intended EPA to alter its 1984
policy; indeed it suggests the opposite.
Furthermore, section 518(d) of the CWA
explicitly authorizes States and Tribes
to enter cooperative agreements "to
jointly plan and administer the
requirements of (the CWA), precisely
what the Tribe and the State have done.

EPA does not believe that today's
action must wait for section 518
regulations to be finalized. The
Confederated Tribes requested EPA to
promulgate the Tribal water quality
standards as Federal standards on
February 7 1986, nearly one year before
passage of the Water Quality Act, of
1987 EPA sees no reason to delay
promulgation of this rule while
regulations are developed under section
518. EPA notes that, in a draft of the
regulations to be proposed under section
518 which has been made publicly
available, Federal promulgation of
standards on Indian lands is mentioned
as one method of implementing the
water quality standards program
(although not the preferred method, as
discussed above), where the Tribe is not
yet able, or chooses not to qualify for
treatment as a State and submit its own
standards for approval. Consistent with
the draft regulations, EPA believes that
today's action is entirely consistent with
section 518 of the CWA. EPA would also
point out that if, after promulgation of
the regulations authorizing Indian Tribes
to develop water quality standards, the

Confederated Tribes of the Colville
reservation qualify for the standards
program and submit standards whicn
are approved by EPA, EPA will
withdraw these Federal water quality
standards at the Tribes' request.

One commenter noted that although a
narrative toxics "free from" criterion
was included in the proposal, numeric
criteria were not, and recommended that
EPA consider the fact that the State of
Washington adopted numeric criteria for
certain toxics in January, 1988, and
propose to adopt equivalent critera for
reservation/State boundary waters.

Although an agreement exists
between the State and the Tribe to
maintain consistent water quality
standards on boundary waters, this
agreement does not involve EPA. It is
EPA's judgment that, at present, it is
appropriate not to propose numeric
toxics criteria for waters of the Colville
reservation. A primary factor in this
decision is that EPA knows of no toxic
pollutant that can reasonably be
expected to be interfering with
designated uses of the reservation. The
Colville Tribes report only one point
source discharger on the reservation and
no toxics discovered from that
discharger. EPA is aware of no other
source of toxics in the area. Given these
circumstances, numeric criteria for
CWA section 307(a) pollutants are not
required by CWA section 303(c)(2)(B).
Until the Tribes qualify for treatment as
a State for purposes of the standards
program, or until additional information
substantiating the need for numeric
toxics criteria leads EPA to adopt
numeric toxics criteria, EPA believes it
is sufficient for the Agency to use the
Agency's 304(a) criteria guidance to
implement the narrative toxics "free
from" criterion in any situation that
might arise concerning the discharge of
toxics.

One commenter noted that EPA
erroneously noted in the Preamble to the
proposed rulemaking that the Colville
Water Quality Standards Act was
amended by resolution (#1985-20) after
the August 28, 1985 EPA approval of the
Colville Water Quality Management
Program, when in fact the amendment
occurred before such EPA approval.
EPA acknowledges the error.

One commenter noted several
differences between the standards
adopted by the State of Washington and
the proposal. First, the State standards
use the fecal coliform organism as a
bacterial indicator, instead of
enterococcus as used in-the proposal.
Second, the proposed Class III
(equivalent to State B waters) includes
primary contact recreation as a
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designated use, while State Class B does
not. Third, the proposed Class III and IV
have different oxygen criteria than
equivalent State Class B and C.

With regard to the first difference,
EPA uses enterococcus because
research has established that it is a
better indicator. EPA encourages the
State to change its bacterial indicator to
be consistent with EPA's section 304(a)
guidance. With regard to the second
difference, EPA has included primary
contact recreation as a designated use
in support of the fishable/swimmable
goal of the Clean Water Act, and
assumes that the State conducts Use
Attainability Analyses during each
triennial review to determine whether
the primary contact recreation use is
attainable in their Class B waters. With
regard to the third difference, EPA has
based the dissolved oxygen criteria on
the 1986 dissolved oxygen criteria
document, and encourages States to
update their criteria to reflect the most
recent aquatic effects research.

C. Changes to the Proposed Rule
On EPA's initiative, the definition of

"Reservation" was changed in the final
rule to be consistent with the statutory
definition provided in section 518 of the
CWA. Specifically, the definition of
"Reservation" which appeared in the
proposed rulemaking was expanded to
also include the language which was
used in defining "Federal Indian
Reservation in CWA section 518(h)
(i.e., "Federal Indian Reservation"
means all land within the limits of any
Indian Reservation under the
jurisdiction of the United States
government, notwithstanding the
issuance of any patent, and including
rights-of-way running through the
reservation). Since the definition of
"reservation in section 518(h) tracks
the common definition of the term (see
18 U.S.C. 1151(a)), this change will have
no substantive effect on the rule. The
change is meant only as a clarification.

On EPA's initiative, paragraph (c)(2)
was re-written to be consistent with the
requirements of § 131.13 of the water
quality standards regulation. Section
131.13 authorizes the States to adopt
general policies affecting the application
of their water quality standards such as
mixing zone, variance, and low-flow
policies, but only if such policies are
included as a part of the State's water
quality standards. Proposed paragraph
(c)(2), however, would have allowed the
Regional Administrator to implement
such general policies without including
such policies in § 131.35. The new
paragraph (c)(2) establishes a mxing
zone policy in § 131.35, consistent with
§ 131.13, which authorizes the Regional

Administrator to designate mixing
zones, provided that such mixing zones
are consistent with the most current
EPA mixing zone guidelines m the
Water Quality Standards Handbook and
the Technical Support Document for
Water Quality Based Toxics ControL
EPA notes that a low-flow policy was
already included in proposed paragraph
(c)(6). At this time, EPA declines to
establish a variance policy in § 131.35.

On EPA's initiative, the definition of
Acute toxicity" was changed in the

final rule to be more consistent with the
definition of "acute" in EPA's Technical
Support Document for Water Quality
Based Toxics Control. The proposed
definition limited acutely toxics effects
only to mortality and the period of
exposure only to 96 hours.

.D. Regulatory Flexibility Act

Under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., EPA must prepare a
Regulatory Flexibility Analysis for all
proposed regulations that have a
significant impact on a substantial
number of small entities. EPA has
determined that, because a Tribal
regulation is already in place which is
essentially equivalent in stringency to
this rule, this Rule will not have
significant adverse impact on small
entities.

E. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a regulation is
"major" and therefore subject to the
requirement of preparing a Regulatory
Impact Analysis. A major rule is defined
as a regulation which is likely to result
In:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers; individual industries;
Federal, State, and local government
agencies; or geographic regions; or

(3) Significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

EPA has determined that this rule
does not meet the definition of a major
regulation; therefore, no Regulatory
Impact Analysis is required. Also, as
required by Executive Order 12291 this
rule has been reviewed by the Office of
Management and Budget (OMB). Any
written comments from OMB to EPA
and any response to those comments are
available for public inspection through
contacting the person listed at the
beginning of this notice.

F Paperwork Reduction Act

Promulgation of Federal water quality
standards was one of the actions
contemplated under the water quality
standards regulation, which is covered
by ICR # 2040-0049 approved by OMB.
Since there are no significant additional
information collection provisions in this
rule, there is no requirement for
approval of an additional ICR by OMB
for the Paperwork Reduction Act of
1980.

G. List of Subjects in 40 CFR Part 131

Indian Reservation water quality
standards, Water pollution control,
Water quality standards.

Date: June 23, 1989.
William K. Reilly,
Administrator.

For the reasons set out In the
SUPPLEMENTARY INFORMATION
section, Part 131 of the Title 40 of the
Code of Federal Regulations is amended
as follows:

PART 131-WATER QUALITY
STANDARDS

1. The authority citation for Part 131
continues to read as follows:

Authority: Clean Water Act, P.L 92-500, as
amended; 33 U.S.C. 1251 et seq.

2. Section 131.35 is added to read as
follows:

§ 131.35 Colville Confederated Tribes
Indian Reservation.

The water quality standards
applicable to the waters within the
Colville Indian Reservation, located in
the State of Washington.

(a) Background. (1] It is the purpose of
these Federal water quality standards to
prescribe minimum water quality
requirements for the surface waters
located within the exterior boundaries
of the Colville Indian Reservation to
ensure compliance with section 303(c) of
the Clean Water Act.

(2) The Colville Confederated Tribes
have a primary interest in the
protection, control, conservation, and
utilization of the water resources of the
Colville Indian Reservation. Water
quality standards have been enacted
into tribal law by the Colville Business
Council of the Confederated Tribes of
the Colville Reservation, as the Colville
Water Quality Standards Act, CTC Title
33 (Resolution No. 1984-526 (August 6,
1984) as amended by Resolution No.
1985-20 (January 18, 1985)).

(b) Territory Covered. The provisions
of these water quality standards shall
apply to all surface waters within the
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exterior boundaries of the Colville
Indian Reservation.
(c) Applicability, Administration and

AmendmenL (1) The water quality
standards in this section shall be used
by the Regional Administrator for
establishing any water quality based
National Pollutant Discharge
Elimination System Permit (NPDES) for
point sources on the Colville
Confederated Tribes Reservation.

(2) In conjunction with the issuance of
section 402 or section 404 permits, the
Regional Administrator may designate
mixing zones in the waters of the United
States on the reservation on a case-by-
case basis. The size of such mixing
zones and the in-zone water quality in
such mixing zones shall be consistent
with the applicable procedures and
guidelines in EPA's Water Quality
Standards Handbook and the Technical
Support Document for Water Quality
Based Toxics Control.

(3) Amendments to the section at the
request of the Tribe shall proceed in the
following manner.

(i) The requested amendment shall
first be duly approved by the
Confederated Tribes of the Colville
Reservation (and so certified by the
Tribes Legal Counsel) and submitted to
the Regional Administrator.

(ii) The requested amendment shall be
reviewed by EPA (and by the State of
Washington, if the action would affect a
boundary water).

(iii) If deemed in compliance with the
Clean Water Act, EPA will propose and
promulgate an appropriate change to
this section.

(4) Amendment of this section at
EPA initiative will follow consultation
with the Tribe and other appropriate
entities. Such amendments will then
follow normal EPA rulemakmg
procedures.

(5) All other applicable provisions of
this Part 131 shall apply on the Colville
Confederated Tribes Reservation.
Special attention should be paid to
§§ 131.6, 131.10, 131.11 and 131.20 for
any amendment to these standards to be
initiated by the Tribe.

(6) All numeric criteria contained in
this section apply at all in-stream flow
rates greater than or equal to the flow
rate calculated as the minimum 7-
consecutive day average flow with a
recurrence frequency of once in ten
years (7Q10); narrative criteria
(§ 131.35(e)(3)) apply regardless of flow.
The 7Q10 low flow shall be calculated
using methods recommended by the U.S.
Geological Survey.

(d) Definitions. (1) Acute toxicity"
means a deleterious response (e.g..
mortality, disorientation,

immobilization) to a stimulus observed
in 96 hours or less.

(2) "Background conditions" means
the biological, chemical, and physical
conditions of a water body, upstream
from the point or non-point source
discharge under consideration.
Background sampling location in an
enforcement action will be upstream
from the point of discharge, but not
upstream from other inflows. If several
discharges to any water body exist, and
an enforcement action is being taken for
possible violations to the standards,
background sampling will be undertaken
immediately upstream from each
discharge.

(3) "Ceremonial and Religious water
use" means activities involving
traditional Native American spiritual
practices which involve, among other
things, primary (direct) contact with
water.

(4) "Chronic Toxicity" means the
lowest concentration of a constituent
causing observable effects (i.e.,
considering lethality, growth, reduced
reproduction, etc.) over a relatively long
period of time, usually a 28-day test
period for small fish test species.

(5) "Council" or "Tribal Council"
means the Colville Business Council of
the Colville Confederated Tribes.

(6) "Geometric mean" means the
"nth" root of a product of "n" factors.

(7) "Mean retention time" means the
time obtained by dividing a reservoir's
mean annual mimmum total storage by
the non-zero 30-day, ten-year low-flow
from the reservoir.

(8) "Mixing Zone" or "dilution zone"
means a limited area or volume of water
where initial dilution of a discharge
takes place; and where numeric water
quality criteria can be exceeded but
acutely toxic conditions are prevented
from occurring.

(9) "pH" means the negative logarithm
of the hydrogen ion concentration,

(10) "Primary contact recreation"
means activities where a person would
have direct contact with water to the
point of complete submergence,
including but not limited to skin diving,
swimming, and water skiing.

(11l "Regional Administrator" means
the Administrator of EPA's Region X.

(12] "Reservation" means all land
within the limits of the Colville Indian
Reservation, established on July 2, 1872
by Executive Order, presently
containing 1,389,000 acres more or less,
and under the jurisdiction of the United
States government, notwithstanding the
issuance of any patent, and including
rights-of-way running through the
reservation.

(13) "Secondary contact recreation"
means activities where a person's water

contact would be limited to the extent
that bacterial infections of eyes, ears.
respiratory, or digestive systems or
urogenital areas would normally be
avoided (such as wading or fishing).

(14) "Surface water" means all water
above the surface of the ground within
the exterior boundaries of the Colville
Indian Reservation including but not
limited to lakes, ponds, reservoirs,
artificial impoundments, streams, rivers,
springs, seeps and wetlands.

(15) "Temperature ' means water
temperature expressed in Centigrade
degrees (C).

(16) "Total dissolved solids" (TDS)
means the total filterable residue that
passes through a standard glass fiber
filter disk and remains after evaporation
and drying to a constant weight at 180
degrees C. it is considered to be a
measure of the dissolved salt content of
the water.

(17) "Toxicity" means acute and/or
chronic toxicity.

(18) "Tribe" or "Tribes" means the
Colville Confederated Tribes.

(19) "Turbidity" means the clarity of
water expressed as nephelometric
turbidity units (NTU) and measured
with a calibrated turbidimeter.

(20) "Wildlife habitat" means the
waters and surrounding land areas of
the Reservation used by fish, other
aquatic life and wildlife at any stage of
their life history or activity.

(e) General considerations. The
following general guidelines shall apply
to the water quality standards and
classifications set forth in the use
designation Sections.

(1) Classification Boundaries. At the
boundary between waters of different
classifications, the water quality
standards for the higher classification
shall prevail.

(2) Antidegradation Policy. This
antidegradation policy shall be
applicable to all surface waters of the
Reservation.

(i) Existing in-stream water uses and
the level of water quality necessary to
protect the existing uses shall be
maintained and protected.

(ii) Where the quality of the waters
exceeds levels necessary to support
propagation of fish, shellfish, and
wildlife and recreation in and on the
water, that quality shall be maintained
and protected unless the Regional
Administrator finds, after full
satisfaction of the inter-governmental
coordination and public participation
provisions of the Tribes' continuing
planning process, that allowing lower
water quality is necessary to
accommodate important economic or
social development in the area in which
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the waters are located. In allowing such
degradation or lower water quality, the
Regional Administrator shall assure
water quality adequate to protect
existing uses fully. Further, the Regional
Administrator shall assure that there
shall be achieved the highest statutory
and regulatory requirements for all new
and existing point sources and all cost-
effective and reasonable best
management practices for nonpoint
source control.

(iii) Where high quality waters are
identified as constituting an outstanding
national or reservation resource, such as
waters within areas designated as
unique water quality management areas
and waters otherwise of exceptional
recreational or ecological significance,
and are designated as special resource
waters, that water quality shall be
maintained and protected.

(iv) In those cases where potential
water quality impairment associated
with a thermal discharge is involved,
this antidegradation policy's
implementing method shall be
consistent with section 316 of the Clean
Water Act.

(3) Aesthetic Qualities. All waters
within the Reservation, including those
within mixing zones, shall be free from
substances, attributable to wastewater
discharges or other pollutant sources,
that:

(i) Settle to form objectionable
deposits;

(ii) Float as debris, scum, oil, or other
matter forming nuisances;

(iii) Produce objectionable color, odor,
taste, or turbidity;

(iv) Cause injury to, are toxic to, or
produce adverse physiological
responses in humans, animals, or plants;
or

(v) produce undesirable or nuisance
aquatic life.

(4) Analytical Methods. (i) The
analytical testing methods used to
measure or otherwise evaluate
compliance with water quality
standards shall to the extent
practicable, be in accordance with the
"Guidelines Establishing Test
Procedures for the Analysis of
Pollutants" (40 CFR Part 136). When a
testing method is not available for a
particular substance, the most recent
edition of "Standard Methods for the
Examination of Water and Wastewater"
(published by the American Public
Health Association, American Water
Works Association, and the Water
Pollution Control Federation) and other
or superseding methods published and/
or approved by EPA shall be used.

(f0 General Water Use and Criteria
Classes. The following criteria shall
apply to the various classes of surface

waters on the Colville Indian
Reservation:

(1) Class I (Extraordinary)-(i)
Designated uses. The designated uses
include, but are not limited to, the
following:

(A) Water supply (domestic,
industrial, agricultural).

(B) Stock watering.
(C) Fish and shellfish: Salmonid

migration, rearing, spawning, and
harvesting; other fish migration, rearing,
spawning, and harvesting.

(D) Wildlife habitat.
(E) Ceremonial and religious water

use.
(F) Recreation (primary contact

recreation, sport fishing, boating and
aesthetic enjoyment).

(G) Commerce and navigation.
(ii) Water quality criteria. (A)

Bacteriological Criteria. The geometric
mean of the enterococci bacteria
densities in samples taken over a 30 day
period shall not exceed 8 per 100
milliliters, nor shall any single sample
exceed an enterococci density of 35 per
100 milliliters. These limits are
calculated as the geometric mean of the
collected samples approximately
equally spaced over a thirty day period.

(B] Dissolved oxygen-The dissolved
oxygen shall exceed 9.5 mg/l.

(C) Total dissolved gas-
concentrations shall not exceed 110
percent of the saturation value for gases
at the existing atmospheric and
hydrostatic pressures at any point of
sample collection.

(D) Temperature-shall not exceed
16.0 degrees C due to human activities.
Temperature increases shall not, at any
time, exceed t=23/(T+5).

(1) When natural conditions exceed
16.0 degrees C, no temperature increase
will be allowed which will raise the
receiving water by greater than 0.3 -'

degrees C.
(2) For purposes hereof, 't" represents

the permissive temperature change
across the dilution zone; and "T'
represents the highest existing
temperature in this water classification
outside of any dilution zone.

(3) Provided that temperature increase
resulting from nonpotnt source activities
shall not exceed 2.8 degrees C, and the
maximum water temperature shall not
exceed 10.3 degrees C.

(E) pH shall be within the range of 6.5
to 8.5 with a human-caused variation of
less than 0.2 units.

(F) Turbidity shall not exceed 5 NTU
over background turbidity when. the
background turbidity is 50 NTU or less,
or have more than a 10 percent increase
in turbidity when the background
turbidity is more than 50 NTU.

(G) Toxic, radioactive,
nonconventional, or deleterious material
concentrations shall be less than those
of public health significance, or which
may cause acute or chronic toxic
conditions to the aquatic biota, or which
may adversely affect designated water
uses.

(2) Class II (Excellent).-(i)
Designated uses. The designated uses
include but are not limited to, the
following:

(A) Water supply (domestic,
industrial, agricultural].

(B) Stock watering.
(C) Fish and shellfish: Salmonid

migration, rearing, spawning, and
harvesting; other fish migration, rearing,
spawning, and harvesting; crayfish
rearing, spawning, and harvesting.

(D) Wildlife habitat.
(E) Ceremonial and religious water

use.
(F) Recreation (primary contact

recreation, sport fishing, boating and
aesthetic enjoyment).

(G) Commerce and navigation.
(ii) Water quality criteria. (A)

Bacteriological Criteria-The geometric
mean of the enterococci bacteria
densities in samples taken over a 30 day
period shall not exceed 16/100 ml, nor
shall any single sample exceed an
enterococci density of 75 per 100
milliliters. These limits are calculated as
the geometric mean of the collected
samples approximately equally spaced
over a thirty day period.

(B) Dissolved oxygen-The dissolved
oxygen shall exceed 8.0 mg/l.

(C) Total dissolved gas-
concentrations shall not exceed 110
percent of the saturation value for gases
at the existing atmospheric and
hydrostatic pressures at any point of
sample collection.

(D) Temperature-shall not exceed 18.0
degrees C due to human activities.
Temperature increases shall not, at any
time, exceed t=28/[T+7).

(1) When natural conditions exceed 18
degrees C no temperature increase will
be allowed which will raise the
receiving water temperature by greater
than 0;3 degrees C.

(2) For purposes hereof, "t" represents
the permissive temperature change
across the dilution zone; and "T"
represents the highest existing
temperature in this water classification
outside of any dilution zone.

(3) Provided that temperature increase
resulting from non-point source
activities shall not exceed 2.8 degrees C,
and the maximum water temperature
shall not exceed 18.3 degrees C.
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(E) pH shall be within the range of 6.5
to 8.5 with a human-caused variation of
less than 0.5 units.

(F) Turbidity shall not exceed 5 NTU
over background turbidity when the
background turbidity is 50 NTU or less,
or have more than a 10 percent increase
in turbidity when the background
turbidity is more than 50 NTU.

(G) Toxic, radioactive,
nonconventional, or deleterious material
concentrations shall be less than those
of public health significance, or which
may cause acute or chronic toxic
conditions to the aquatic biota, or which
may adversely affect designated water
uses.

(3) Class III (Good.-(i) Designated
uses. The designated uses include but
are not limited to, the following:

(A) Water supply (industrial,
agricultural).

(B) Stock watering.
(C) Fish and shellfish: Salmonid

migration, rearing, spawning, and
harvesting; other fish migration, rearing,
spawning, and harvesting; crayfish
rearing, spawning, and harvesting.

(D) Wildlife habitat.
(E) Recreation (secondary contact

recreation, sport fishing, boating and
aesthetic enjoyment).

(F) Commerce and navigation.
(ii) Water quality criteria. (A)

Bacteriological Criteria-The geometric
mean of the enterococci bacteria
densities in samples taken over a 30 day
period shall not exceed 33/100 ml, nor
shall any single sample exceed an
enterococci density of 150 per 100
milliliters. These limits are calculated as
the geometric mean of the collected
samples approximately equally spaced
over a thirty day period.

(B) Dissolved oxygen.

Early ife Otherlife
stages stages

7 daymean.......................... . 9.5 (6.5) 'NA
I day minimum ...................... 8.0 (5.0) 6.5

These are water column concentrations recom-
mended to achieve the required intergravei dissolved
oxygen concentrations shown in parentheses. The 3
mg/L differential is discussed In the dissolved
oxygen critena document (EPA 440/5-86-003, April
1986). For species that have early life stages ex-
posed directly to the water column, the figures in
parentheses apply.

I Includes all embryonic and larval stages and all
juvenile forms to 30-days following hatching.

NA (not applicable)
All minima should be considered as Instantane-

ous concentrations to be achieved at all times.

(C) Total dissolved gas concentrations
shall not exceed 110 percent of the
saturation value for gases at the existing
atmospheric and hydrostatic pressures
at any point of sample collection.

(D) Temperature shall not exceed 21.0
degrees C due to human activities.

Temperature increases shall not, at any
time, exceed t=34/(T+9).

(1) When natural conditions exceed
21.0 degrees C no temperature increase
will be allowed which will raise the
receiving water temperature by greater
than 0.3 degrees C.

(2) For purposes hereof, "t" represents
the permissive temperature change
across the dilution zone; and "T"
represents the highest existing
temperature in this water classification
outside of any dilution zone.

(3) Provided that temperature increase
resulting from nonpoint source activities
shall not exceed 2.8 degrees C, and the
maximum water temperature shall not
exceed 21.3 degrees C.

(E) pH shall be within the range of 6.5
to 8.5 with a human-caused variation of
less than 0.5 units.

(F) Turbidity shall not exceed 10 NTU
over background turbidity when the
background turbidity is 50 NTU or less,
or have more than a 20 percent increase
in turbidity when the background
turbidity is more than 50 NTU.

(G) Toxic, radioactive,
nonconventional, or deleterious material
concentrations shall be less than those
of public health significance, or which
may cause acute or chronic toxic
conditions to the aquatic biota, or which
may adversely affect designated water
uses.

(4) Class IV (Foir)-(i] Designated
uses. The designated uses include but
are not limited to, the following:

(A) Water supply (industrial).
(B) Stock watering.
(C) Fish (salmonid and other fish

migration).
(D) Recreation (secondary contact

recreation, sport fishing, boating and
aesthetic enjoyment).

(E) Commerce and navigation.
(ii) Water quality criteria. (A)

Dissolved oxygen.

During
periods of Dunng all
salmonid other
and other time
fish penods

migration

30 day mean._.... . 6.5 5.5
7 day mean ..... .. .. NA NA
7 day mean minimum. 5.0 4.0
1 day minimum 2 ................ 4.0 3.0

NA (not applicable).
All minima should be considered as Instantane-

ous concentrations to be achieved at all times..

(B) Total dissolved gas-
concentrations shall not exceed 110
percent of the saturation value for gases
at the existing atmospheric and
hydrostatic pressures at any point of
sample collection.

(C), Temperature shall not exceed 22.0
degrees C due to human activities.
Temperature increases shall not, at any
time, exceed t=20/(T+2.

(1) When natural conditions exceed
22.0 degrees C, no temperature increase
will be allowed which will raise the
receiving water temperature by greater
than 0.3 degrees C.

(2) For purposes hereof, "' represents
the permissive temperature change
across the dilution zone, and "T"
represents the highest existing
temperature in this water classification
outside of any dilution zone.

(D) pH shall be within the range of 6.5
to 9.0 with a human-caused variation of
less than 0.5 units.

(EJ Turbidity shall not exceed 10 NTU
over background turbidity when the
background turbidity is 50 NTU or less,
or have more than a 20 percent increase
in turbidity when the background
turbidity is more than 50 NTU.

(F) Toxic, radioactive,
nonconventional, or deleterious material
concentrations shall be less than those
of public health significance, or which
may cause acute or chronic toxic
conditions to the aquatic biota, or which
may adversely affect designated water
uses.

(5) Lake Class-(i) Designated uses.
The designated uses include but are not
limited to, the following:

(A) Water supply (domestic,
industrial, agricultural).

(B) Stock watering.
(C) Fish and shellfish Salmorud

migration, rearing, spawning, and
harvesting;, other fish migration, rearing,
spawning, and harvesting;, crayfish
rearing, spawning, and harvesting.

(D) Wildlife habitat.
(E) Ceremonial and religious water

use.
(F) Recreation (primary contact

recreation, sport fishing, boating and
aesthetic enjoyment).

(G) Commerce and navigation.
(ii) Water quality criteria. (A)

Bacteriological Criteria. The geometric
mean of the enterococci bacteria
densities m samples taken over a 30 day
period shall not exceed 33/100 ml, nor
shall any single sample exceed an
enterococci density of 150 per 100
milliliters. These limits are calculated as
the geometric mean of the collected
samples approximately equally spaced
over a thirty day period.
(B] Dissolved oxygen-no measurable

decrease from natural conditions.
(C) Total dissolved gas concentrations

shall not exceed 110 percent of the
saturation value for gases at the existing
atmospheric and hydrostatic pressures
at any point of sample collection.
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(D) Temperature-no measurable
change from natural conditions.

(E) pH-no measurable change from
natural conditions.

(F) Turbidity shall not exceed 5 NTU
over natural conditions.

(G) Toxic, radioactive,
nonconventional, or deleterious material
concentrations shall be less than those
which may affect public health, the
natural aquatic environment, or the
desirability of the water for any use.

(6) Special Resource Water Class
(SR W)-(i) General characteristics.
These are fresh or saline waters which
comprise a special and unique resource
to the Reservation. Water quality of this
class will be varied and unique as
determined by the Regional
Administrator in cooperation with the
Tribes.

(ii) Designated uses. The designated
uses include, but are not limited to, the
following:

(A) Wildlife habitat.
(B) Natural foodchain maintenance.
(iii) Water quality criteria.
(A) Enterococci bacteria densities

shall not exceed natural conditions.
(B) Dissolved oxygen-shall not show

any measurable decrease from natural
conditions.

(C) Total dissolved gas shall not vary
from natural conditions.

(D) Temperature-shall not show any
measurable change from natural
conditions.

(E) pH shall not show any measurable
change from natural conditions.

(F) Settleable solids shall not show
any change from natural conditions.

(G) Turbidity shall not exceed 5 NTU
over natural conditions.

(H) Toxic, radioactive, or deleterious
material concentrations shall not exceed
those found under natural conditions.

(g) General Classifications. General
classifications applying to various
surface waterbodies not specifically
classified under § 131.35(h) are as
follows:

(1) All surface waters that are
tributaries to Class I waters are
classified Class 1, unless otherwise
classified.

(2) Except for those specifically
classified otherwise, all lakes with
existing average concentrations less
than 2000 mg/L TDS and their feeder
streams on the Colville Indian
Reservation are classified as Lake Class
and Class I, respectively.

(3) All lakes on the Colville Indian
Reservation with existing average
concentrations of TDS equal to or
exceeding 2000 mg/L and their feeder
streams are classified as Lake Class and

Class I respectively unless specifically
classified otherwise.

(4) All reservoirs with a mean
detention time of greater than 15days
are classified Lake Class.

(5) All reservoirs, with a mean
detention time of 15 days or less are
classified the same as the river section
in which they are located.

(6) All reservoirs established on pre-
existing lakes are classified as Lake
Class.

(7) All wetlands are assigned to the
Special Resource Water Class.

(8) All other waters not specifically
assigned to a classification of the
reservation are classified as Class II.

(h) Specific Classifications. Specific
classifications for surface waters of the
Colville Indian Reservation are as
follows:

(1) Streams:
Alice Creek ....................... Class III
Anderson Creek ............... Class III
Armstrong Creek ............. Class Iit
Bamaby Creek ................. Class II
Bear Creek ....................... Class it
Beaver Dam Creek .......... Class II
Bridge Creek .................... Class II
Brush Creek ..................... Class IlI
Buckhorn Creek ............... Class III
Cache Creek .................... Class III
Canteen Creek ................. Class I
Capoose Creek ................ Class III
Cobbs Creek .................... Class III
Columbia River from

Chief Joseph Dam to
Wells Dam.

Columbia River from
northern Reservation
boundary to Grand
Coulee Dam (Roose-
velt Lake).

Columbia River from
Grand Coulee Dam
to Chief Joseph Dam.

Cook Creek ...................... Class I
Cooper Creek ................... Class IlI
Cornstalk Creek ............... Class Ill
Cougar Creek ................... Class I
Coyote Creek ................... Class II
Deerhorn Creek ............... Class III
Dick Creek ........................ Class III
Dry Creek ......................... Class I'
Empire Creek ................... Class IlI
Faye Creek ....................... Class I
Forty Mile Creek .............. Class III
Gibson Creek ................... Class I
Gold Creek ....................... Class II
Granite Creek ................... Class II
Grizzly Creek .................... Class III
Haley Creek ..................... Class III
Hall Creek ........................ Class II
Hall Creek, West Fork .... Class I
Iron Creek ........................ Class III
Jack Creek ....................... Class III
Jerred Creek .................... Class I
Joe Moses Creek ............ Class Ill
John Tom Creek .............. Class III
Jones Creek ..................... Class I
Kartar Creek ..................... Class Ill
Kincaid Creek ................... Class Ill
King Creek ....................... Class Ill
Klondyke Creek ............... Class I
Lime Creek ....................... Class Ill
Little Jim Creek ................ Class Ill

Little Nespelem ................ Class II
Louie Creek ...................... Class Ill
Lynx Creek ....................... Class II
Manila Creek .................... Class Ill
McAllister Creek .............. Class Ill
Meadow Creek ................. Class Ill
M ill Creek ......................... Class II
Mission Creek .................. Class Ill
Nespelem River ............... Class II
Nez Perce Creek ............. Class Ill
Nine Mile Creek ............... Class II
Nineteen Mile Creek . Class Ill
No Name Creek ............... Class II
North Nanamkin Creek... Class Ill
North Star Creek ............. Class Ill
Okanogan River from Class II

Reservation north
boundary to Colum-
bia River.

Olds Creek ......... Class I
Omak Creek ..................... Class II
Onion Creek ..................... Class II
Parmenter Creek ............. Class Ill
Peel Creek ......... Class Ill
Peter Dan Creek .............. Class Ill
Rock Creek ...................... Class I
San Poll River .................. Class I
Sanpoil, River West Class II

Fork.
Seventeen Mile Creek .... Class Ill
Silver Creek ...................... Class Ill
Sltdown Creek ................. Class Ill
Six Mile Creek .................. Class Ill
South Nanamkin Creek.. Class Ill
Spring Creek .................... Class Ill
Stapaloop Creek .............. Class Ill
Stepstone Creek .............. Class [li
Stranger Creek ................ Class It
Strawberry Creek ............. Class Ill
Swlmptkin Creek .............. Class Ill
Three Forks Creek .......... Class I
Three Mile Creek ............. Class Ill
Thirteen Mile Creek ......... Class I1
Thirty Mile Creek ............. Class II
Trail Creek ........................ Class Ill
Twentyfive Mile Creek .... Class Ill
Twentyone Mile Creek.... Class Ill
Twentythree Mile Creek. Class Ill
Wannacot Creek .............. Class Ill
Wells Creek ...................... Class I
Whitelaw Creek ................ Class Ill
Wilmont Creek ................. Class II

(2) Lakes:
Apex Lake .................... LC
Big Goose Lake ............... LC
Bourgeau Lake ................ LC
Buffalo Lake .................. LC
Cody Lake .................... LC
Crawfish Lakes ................ LC
Camille Lake ................ LC
Elbow Lake .................. LC
Fish Lake ...................... LC
Gold Lake .................... LC
Great Western Lake . LC
Johnson Lake ............... LC
LaFleur Lake ................ LC
Little Goose Lake ............ LC
Little Owhi Lake ............... LC
McGinnis Lake ....... LC
Nicholas Lake .............. LC
Omak Lake ................... SRW
Owhi Lake ........................ SRW
Penley Lake ..................... SRW
Rebecca Lake .............. LC
Round Lake .................. LC
Simpson Lake .............. LC
Soap Lake .................... LC
Sugar Lake ................... LC
Summit Lake ................ LC
Twin Lakes ....................... SRW

IFR Doc. 89-15747 Filed 7-5-89, 8:45 aml
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MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1201

RIN 3124-AA1O

Practices and Procedures

AGENCY: Merit Systems Protection
Board.
ACTION: Interinm regulations- request for
comment.

SUMMARY: The U.S. Merit Systems
Protection Board is revising its entire
rules of practice and procedure in this
part, with the exception of Appendix I,
for the convenience of the public, parties
and practitioners before the Board. The
Board has completed a thorough review
of its existing regulations to identify any
portions that could be rewritten in plain
English so that the Board's requirements
and practice could be more readily
understood by persons whoare not
practitioners in personnel
administration or the law. The
regulations published today reflect that
review and also implement the
Whistleblower Protection Act of 1989,
Pub. L. 101-12. Except for the sections
described below, the revised language is
not intended to change the meaning or
requirements of any of the existing
sections. The Board invites public
comment on these regulations with
respect to the ease of understanding and
adherence to legal requirements.
DATES: Effective date: July 9, 1989.
Submit written comments on or before
September 5, 1989.
ADDRESS: Send comments to Robert E.
Taylor, Clerk of the Board, U.S. Merit
Systems Protection Board, 1120 Vermont
Avenue NW Washington, DC 20419.
FOR FURTHER INFORMATION CONTACT.
Charles J. Stanislav, (202] 653-8931.
SUPPLEMENTARY INFORMATION: On July
10, 1986, the Board published final
regulations in this part as a first attempt
to enhance the public's and
practitioners' awareness and
understanding of the Board's rules of
practice. (51 FR 25146) The regulations
published today are a further attempt to
present the Board's requirements in
plain English, to implement the
Whistleblower Protection Act of 1989
(Pub. L. 101-12) and to make the
following changes:

(a) Section 1201.3 is amended at (a](6)
to add cites to 5 CFR Part 842 and 5
U.S.C. 8461(e)(1). A new paragraph (b) is
added to provide that this part applies
to cases under Part 1209 unless other
specific provisions are made in that
part. The existing paragraph (b) is
renumbered paragraph (c) and a new

paragraph (d) is added to provide that
appealability is not affected by
retirement status.

(b) Section 1201.4 is amended by
deleting paragraph (b) and paragraphs
(c) through (in) are renumbered (b)
through (1).

(c) Section 1201.11 is amended by
adding that Subpart B applies to
whistleblower cases under Part 1209
unless other specific provisions are
made in that part.

(d) Section 1201.24 is amended at
(a)(8) to add that an appellant must
inform the Board whether a formal
discrimination complaint has been filed
regarding the matter appealed.
Paragraph (a) is amended at (9) to make
it clear that a petition for appeal must
contain the original signature of the
appellant. Paragraph (e) is amended to
remove the provision that failure to
make a timely request for a hearing will
be deemed to constitute a waiver of the
right to a hearing.

(e) Section 1201.25 is amended by
removing paragraph (b) and eliminating
the provision that agencies can request
a hearing. This section is restructured
accordingly since paragraphs are no
longer needed.

(f) Section 1201.34 is amended at
paragraph (b](2) to require that the
Special Counsel obtain permission to
intervene from the individual in certain
cases. Paragraph (e) is amended by
adding a definition of amicus curiae.

(g) Section 1201.37 is amended at
paragraph (a] by renumbering
subparagraph (2] as subparagraph (3). A
new subparagraph (2) is added to state
that an agency is liable for attorney fees
and other reasonable costs when the
appellant prevails and the decision is
based upon a finding of any prohibited
personnel practice.

(h] Section 1201.41 paragraph (b) is
amended at (5) to remove the authority
to order a hearing at the request of an
agency. Paragraph (b) is also amended
by redesignating (13) as (15] and adding
a new (13] to require that persons who
can be identified from the record as
clearly and directly affected in a
retirement-related case be notified of a
pending appeal and of their opportunity
to request to intervene. New
subparagraphs (14] and (16) are added
to provide for issuing protective orders
and to determine whether interim relief
is appropriate for prevailing appellants.

(i) Section 1201.42 paragraph (b) is
amended to provide that the reasons for
requesting a presiding official to
withdraw may be set out in either an
affidavit or a signed and dated
declaration in accordance with 28 U.S.C.
1746.

(j) Section 1201.51 paragraph (b] is
amended by moving the portion
concerning postponement to a new
paragraph (c) and redesignating the
existing paragraph (c] as paragraph (d).
The new paragraph (c) is amended to
provide that a motion for postponement
may be accompanied by either an
affidavit or a signed and dated
declaration in accordance with 28 U.S.C.
1746.

(k) Section 1201.53 paragraph (c) is
amended to provide that the reasons for
a request for exception may be set out
either in an affidavit or in a signed and
dated declaration in accordance with 28
U.S.C. 1746.

(1) Section 1201.55 paragraph (a) is
amended by adding that motions made
at prehearing conferences are not
required to be in writing and to
eliminate the requirement that a
proposed order be submitted with a
motion. A new paragraph (d) is added to
state the requirements for filing a motion
for a protective order.

(i) Section 1201.67 is amended by
adding a definition of official notice.

(n) Section 1201.81 is amended at
paragraph (a) to change the citation.
Paragraph (c) is amended to state that a
presiding official who lacks authority to
rule on a subpoena request is to refer it
to an official with authority to rule
rather than to specifically the ALJ or a
Board member.

(o) Section 1201.83 is amended by
numbering the existing paragraph as (a)
and adding paragraph (b) to provide for
service of a subpoena in a foreign
country.

(p) Section 1201.85 is amended by
numbering the existing paragraph as (a),
changing the citation and adding that
the U.S. District Court for the District of
Columbia has jurisdiction to enforce
subpoenas issued to individuals in
foreign countries. Paragraph (b) is added
to state Board authority to seek
enforcement of Special Counsel
subpoenas.

(q] Section 1201.101 paragraph (b) is
amended at (2] by adding officer [of the
Board] to the definition of decision-
making official.

(r) Section 1201.111 is amended to add
subparagraph (4) to paragraph (b),
stating that an initial decision will
contain a statement as to whether
interim relief is granted to a prevailing
appellant. Paragraph (c) is added to
provide for interim relief.

(s) Section 1201.114 is amended at
paragraph (g)(2) to state that the Special
Counsel cannot intervene in cases
brought under 5 U.S.C. 1221 or 7701
without the consent of the individual.
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(t) Section 1201.115 is amended by
numbering the first sentence as
paragraph (a) and adding paragraph (b)
with respect to interim relief where the
appellant was the prevailing party and
the requirements an agency must meet
when it files a petition for review. The
remaining portion of the existing
paragraph is numbered (c).

(u) Section 1201.123 is amended by
numbering the first sentence as
paragraph (a) and existing paragraph (a)
is renumbered as paragraph (a)(1) with
clarifying language added that
corrective action can be brought for
prohibited personnel practices or a
pattern of prohibited practice and to
change the citation. The existing
paragraph (b) is deleted and (c) is
renumbered (a)(2) along with a citation
change. Paragraph (a)(3) is added
providing that the Special Counsel may
file complaints with respect to other
matters within the jurisdiction of the
Special Counsel under 5 U.S.C. 1216.
Existing paragraph (d) is renumbered
(a)(4) and the citation is changed. The
remainder of the existing paragraph is
renumbered paragraph (b) and a new
paragraph (c) is added providing that
the Special Counsel cannot continue to
seek corrective action on behalf of an
individual who has brought an
individual right of action case to the
Board unless the individual consents.

(v) Section 1201.124 is amended by
renumbering paragraph (a) as paragraph
(b) and renumbermg the subparagraphs
from (a) through (e) as (1) through (5)
and changing the citation. A new
paragraph (a) is added setting forth the
rights of individuals on whose behalf the
Special Counsel seeks corrective action.

(w) Section 1201.126 is amended by
changing the citation in paragraph (a).
Existing paragraph (b) is deleted and a
new paragraph (b) is added which
provides that the Board must order
corrective action if the Special Counsel
proves that whistleblowing was a
contributing factor in the personnel
action, unless the agency demonstrates
by clear and convincing evidence that it
would have taken the same action in the
absence of the individual's
whistleblowing. The citation is changed
in paragraphs (c) and (e). Paragraph [d)
is changed to make it clear that the
Board's determination that removal is
warranted is made under 5 U.S.C. 1505
and the withholding of funds may be
ordered under 5 U.S.C. 1506.

(x) Section 1201.127 is amended by
changing the citation in the first
sentence and paragraph (c) is revised to
reflect new procedures for Special
Counsel stay requests to conform to Pub.
L. 101-12. Paragraph (c)(3) is added to
require reports during the pendency of a

stay. Paragraph (e) is added to
implement the Board's authority to issue
protective orders.

(y) Section 1201.128 is amended by
numbering the first sentence as
paragraph (a). Paragraph (b) is added to
state the right of an individual adversely
affected by a Board order in a corrective
action case to seek review in the Court
of Appeals for the Federal Circuit. The
remainder of the existing paragraph is
numbered (c), the citation is changed
and the language is revised to provide
that an individuAl sublect to a final
order imposing disciplinary action may
seek review in the Court of Appeals for
the Federal Circuit.

(z) Section 1201.129 paragraph (a) is
amended to provide that pleadings may
be filed as directed rather than only
with the clerk and the citation is
changed. Paragraph (d) is added to
provide that no additional evidence will
be accepted with a request for exception
unless it is shown to be new and
material evidence that was not
available, despite due diligence, before
the record was closed.

(aa) Section 1201.154 is amended by
restructuring this section to clarify the
filing requirements for petitions raising
an issue of discrimination in an action
otherwise appealable to the Board and
to add paragraph (e) providing for the
closing of the record and the conditions
for considering evidence or argument
submitted after the record has been
closed.

(bb) Section 1201.181 is amended by
changing the citation m paragraph (a).

(cc) Section 1201.182 is amended by
renumbering the last sentence of the
existing section as paragraph (d) and
adding a new paragraph (c) setting forth
the procedures and requirements for an
employee aggrieved by the failure of any
other employee to comply with an order
of the Board to petition the Board for
enforcement.

(dd) Section 1201.183 is amended by
changing the citations in paragraphs (b),
(c), and (d).

fee) Section 1201.191 is amended by
renumbering the existing paragraph as
paragraph (a) and renumbering the
subparagraphs from (a) through (c) as (1)
through (3). A new paragraph (b) is
added to state the savings provisions
applicable to the Whistleblower
Protection Act of 1989.

Regulatory Flexibility Act

The Clerk, Merit Systems Protection
Board, certifies that these regulations
will not have a significant economic
impact on a substantial number of small
entities because they primarily affect
Federal employees.

List of Subject in 5 CFR Part 1201

Administrative practice and
procedure, Civil rights, Government
employees.

Accordingly, the Merit Systems
Protection Board revises 5 CFR part 1201
as follows;

PART 1201-PRACTICES AND
PROCEDURES

Subpart A-Jurisdiction and Definitions
Sec.
1201.1 General.
1201.2 Original jurisdiction: Definition and

scope of jurisdiction.
1201.3 Appellate jurisdiction: Definition and

scope of jurisdiction.
1201.4 General definitions.
Subpart B-Procedures for Appellate Cases
1201.11 Scope and policy.
1201.12 Revocation, amendment, or waiver

of rules.
1201.13 Appeals by Board employees.

Petitions for Appeal of Agency Action;
Pleadings
1201.21 Notice of appeal rights.
1201.22 Filing petitions for appeal and

responses to petitions.
1201.23 Computation of time.
1201.24 Content of petition for appeal; right

to hearing.
1201.25 Content of agency response.
1201.26 Number of pleadings, service, and

response.
1201.27 Class appeals.

Parties, Representatives and Witnesses
1201.31 Representation.
1201.32 Witnesses; right to representation.
1201.33 Federal witnesses.
1201.34 Intervenors and amicus curiae.
1201.35 Substituting parties.
1201.36 Consolidating and joining appeals.
1201.37 Fees.

Presiding Officials
1201.41 Presiding officials.
1201.42 Disqualifying presiding official.
1201.43 Sanctions.

Hearings
1201.51 Scheduling the hearing.
1201.52 Public hearings.
1201.53 Verbatim record.
1201.54 Official record.
1201.55 Motions.
1201.56 Burden and degree of proof:

affirmative defenses.
1201.57 Order of hearing.
1201.58 Closing the record.

Evidence
1201.61 Serving documents on other parties.
1201.62 Admissibility of evidence and

testimony.
1201.63 Presiding official's authority to

order production of evidence.
1201.64 Producing prior statements.
1201.65 Admitting facts and genuineness of

documents.
1201.66 Stipulations.
1201.67 Official notice.
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Discovery

1201.71 Purpose of discovery.
1201.72 Explanation and scopeof discovery.
1201.73 Discovery procedures.
1201.74 Orders for discovery.
1201.75 Taking depositions.

Subpoenas

1201.81 Requests for subpoenas.
1201.82 Motions to quash subpoenas.
1201.83 Serving subpoenas.
1201.84 Proof of service.
1201.85 Enforcing subpoenas.

Interlocutory Appeals

1201.91 Explanation.
1201.92 Criteria for certifying interlocutory

appeals.
1201.93 Procedures.

Ex Parte Communications

1201.101 Explanation and definitions.
1201.102 Prohibition on exparte

communications.
1201.103 Placing communications in the

record; sanctions.

Final Decisions

1201.111 Initial decision by presiding
official.

1201.112 Jurisdiction of presiding official.
1201.113 Finality of decision.

Subpart C-Petitions for Review of Initial
Decisions

1201.114 Filing petition for review and cross
petition for review.

1201.115 Contents of petition for review.
1201.116 Procedures for review or

reopening.
1201.117 Board reopening of case and

reconsideration of initial decision.
1201.118 OPM petition for reconsideration.
1201.119 judicial review.

Subpart D-Procedures for Original
Jurisdiction Cases

Actions Brought by the Special Counsel

1201.121 Scope of jurisdiction; compliance
with subpart B.

1201.122 Filing complaints and requests;
serving documents on parties.

1201.123 Contents of complaint.
1201.124 Rights of employees.
1201.125 Answer to complaint.
1201.126 Final orders of the Board.
1201.127 Requesting stay of personnel

action; protective orders.
1201.128 Administrative appeal; judicial.

review.
1201.129 Presiding official; exceptions and

replies to exceptions.

Actions Against Administrative Law judges

1201.131 Procedures.
1201.132 Board jurisdiction.
1201.133 Filing a complaint.
1201.134 Answer to complaint.
1201.135 Presiding official; exceptions and

replies to exceptions.
1201.136 Requirement for finding of good

cause.

Removal From the Senior Executive Service

1201.141 Right to hearing.

1201.14Z Hearing procedures; referring the
record.

1201.143 Appeal.

Subpart E-Procedures for Cases Involving
Allegations of Discrimination

1201.151 Scope and policy.
1201.152 Compliance with subpart B

procedures.
1201.153 Contents of petition.
1201.154 Time for filing petition; closing

record in cases involving grievance
decisions.

1201.155 Allegations of discrimination not
raised in petition.

1201.156 Time for processing appeals
involving allegations of discrimination.

1201.157 Presiding official.
1201.158 Notice of right to judicial review.

Review of Board Decision

1201.161 Action by the Commission; judicial
review.

1201,162 Board action on the Commission
decision; judicial review.

1201.165 Mixed cases governed by
Reorganization Plan No. I of 1978.

Special Panel

1201.171 Referral of case to Special Panel.
1201.172 Organization of Special Panel;

designation of members,
1201.173 Practices and procedures of

Special Panel.
1201.174 Enforcing the Special Panel

decision.
1201.175 judicial review of cases decided

under 5 U.S.C. 7702

Subpart F-Enforcement of Final Decisions
and Orders
1201.181 Authority and explanation.
1201.182 Petition for enforcement.
1201.183 Procedures.

Subpart G-Savings Provisions
1201.191 Savings provisions.

Appendix I-Merit Systems Protection Board
Appeals Form

Appendix l--Appropriate Regional Office
For Filing Appeals

Appendix Ill-Approved Hearing Locations
By Regional Office

Authority: 5 U.S.C. 1204, and 7701 unless

otherwise noted.

Subpart A-Jurisdiction and Definitions

§ 1201.1 General.

The Board has two types of

jurisdiction, original and appellate.

§ 1201.2 Original jurisdiction: Definition
and scope of jurisdiction.

The Board has original jurisdiction
over cases in which the agency has
taken no formal action with respect to
an employee. These cases include the
following:

(a) Actions brought by the Board's
Special Counsel;

(b) Requests, by persons removed
from the Senior Executive Service for

performance deficiencies, for informal
hearings; and

(c) Actions taken against
administrative law judges under 5 U.S.C.
7521.
§ 1201.3 Appellate jurisdiction: Definition

and scope of jurisdiction.

(a) Appellate jurisdiction generally.
The Board has jurisdiction over appeals
from agency actions when the appeals
are authorized by law, rule, or
regulation. These include appeals from
the following actions:

(1) Reduction in grade or removal for
unacceptable performance (5 CFR Part
432; 5 U.S.C. 4303(e));

(2) Removal, reduction in grade or
pay, suspension for more than 14 days,
or furlough for 30 days or less for cause
that will promote the efficiency of the
service. (5 CFR Part 752, Subparts C and
D; 5 U.S.C. 7512);

(3) Removal, or suspension for more
than 14 days, of a career appointee in
the Senior Executive Service (5 CFR Part
752, Subparts E and F" 5 U.S.C. 7541-
7543);

(4) Reduction-m-force action affecting
a career appointee in the Senior
Executive Service (5 U.S.C. 3595);

(5) Reconsideration decision
sustaining a negative determination of
competence for a general schedule
employee (5 CFR 531.410; 5 U.S.C.
5335(c));

(6) Determinations affecting the rights
or interests of an individual or of the
United States under the Civil Service
Retirement System or the Federal
Employees' Retirement System (5 CFR
Parts 831 and 842; 5 U.S.C. 8347(d)(1)-(2)
and 8461(e)(1));

(7) Disqualification of an employee or
applicant because of a suitability
determination (5 CFR 731.401);

(8) Termination of employment during
probation or the first year of a veterans
readjustment appointment, when the
employee alleges discrimination
because of partisan political reasons or
marital status, or, if the termination was
based on conditions arising before
appointment, when the employee alleges
that the action is procedurally improper
(5 CFR 315.806, 5 U.S.C. 2014(b)(1)(D));

(9) Termination of appointment during
a managerial or supervisory
probationary period when the employee
alleges discrimination because of
partisan political affiliation or marital
status (5 CFR 315.908(b));

(10) Separation, reduction in grade, or
furlough for more than 30 days, when
the action was effected because of a
reduction in force (5 CFR 351.901);
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(i11) Furlough of a career appointee in
the Senior Executive Service (5 CFR
359.805);

(12) Failure to restore a former
employee to employment following
military service, or following partial or
full recovery from a compensable injury
(5 CFR 353.401);

(13) Employment of another applicant
when the person who wishes to appeal
to the Board is entitled to priority
employment consideration after a
reduction-in-force action, or after partial
or full recovery from a compensable
injury (5 CFR 302.501, 5 CFR 330.202);

(14) Failure to reinstate a former
employee after service under the Foreign
Assistance Act of 1961 (5 CFR 352.508);

(15) Failure to re-employ a former
employee after movement between
executive agencies during an emergency
(5 CFR 352.209);

(16) Failure to re-employ a former
employee after detail or transfer to an
international organization (5 CFR
352.313);

(17) Failure to re-employ a former
employee after service under the Indian
Self-Determination Act (5 CFR 352.707);

(18) Failure to re-employ a former
employee after service under the
Taiwan Relations Act (5 CFR 352.807);
and

(19) Employment practices
administered by the Office of Personnel
Management to examine and evaluate
the qualifications of applicants for
appointment in the competitive service
(5 CFR 300.104).

(b) Appeals involving an allegation
that the action was based on appellant's
"whistleblowing. Appeals of actions
appealable to the Board under any law,
rule. or regulation, in which the
appellant alleges that the action was
taken because of the appellant's
"whistleblowing" (a violation of the
prohibited personnel practice described
in 5 U.S.C. 2302(b)(8)), are governed by
part 1209 of this title. The provisions of
Subparts B, C, E, F and G of this Part
1201 apply to appeals and stay requests
governed by Part 1209 unless other
specific provisions are made in that
part.

(c) Limitations on appellate
jurisdiction, collective bargaining
agreements, and election of procedures:
(1) For an employee covered by a
collective bargaining agreement under 5
U.S.C. 7121, the negotiated grievance
procedures contained in the agreement
are the exclusive procedures for
resolving any action that could
otherwise be appealed to the Board,
with the following exceptions:

(i) An appealable action involving
discrimination under 5 U.S.C. 2302(b)(1),
reduction in grade or removal under 5

U.S.C. 4303, or adverse action under 5
U.S.C. 7512, may be raised under the
Board's appellate procedures, or under
the negotiated grievance procedures, but
not under both;

(ii) Any appealable action that is
excluded from the application of the
negotiated grievance procedures may be
raised only under the Board's appellate
procedures.

(2) Choice of procedure. When an
employee has a choice of raising an
appealable action under the Board's
appeal procedures or under negotiated
grievance procedures, the Board
considers the choice between those
procedures to have been made when the
employee timely files an appeal with the
Board or timely files a written grievance,
whichever event occurs first.

(3) Review of discrimination
grievances. If an employee chooses the
negotiated grievance procedure under
paragraph (c)(2) of this section and
alleges discrimination as described at 5
U.S.C. 2302(b)(1), then the employee,
after having obtained a final decision
under the negotiated grievance
procedure, may ask the Board to review
that final decision. The request must be
filed with the Clerk of the Board in
accordance with § 1201.154.

(d) Appealability not affected by
retirement status or election. In
determining the appealability of an
action to the Board under any law, rule,
or regulation, neither the status of the
appellant under any retirement system
established under a federal statute nor
any election made by the appellant
under such system may be taken into
account.

§ 1201.4 General definitions.
(a) Presiding official. Any person

authorized by the Board to hold a
hearing or to decide a case without a
hearing, including an attorney-examiner,
an administrative judge, an
administrative law judge, the Board, or
any member of the Board.

(b) Pleading. Written submission
setting out claims, allegations,
arguments, or evidence. Pleadings
include briefs, motions, petitions,
attachments, and responses.

(c) Motion. A request, submitted to a
presiding official, that the presiding
official take a particular action.

(d) Appropriate regional office. The
regional office of the Board that has
jurisdiction over the area where the
appellant's duty station was located
when the agency took the action.
Appeals of Office of Personnel
Management reconsideration decisions
concerning retirement benefits, and
appeals of adverse suitability
determinations under 5 CFR Part 731,

must be filed with the regional office
that has jurisidiction over the area
where appellant lives. Appendix II of
these regulations lists the geographic
areas over which each of the Board's
regional offices has jurisdiction.
Appeals, however, may be transferred
from one regional office to another.

(e) Party. A person, an agency, or an
intervenor, who is participating in a
Board proceeding. This term applies to
the Office of Personnel Management
and to the Office of the Special Counsel
when those organizations are
participating in a Board proceeding.

(f) Petition for appeal. A request
review of an agency action.

(g) Petition for review. A request for
review of an initial decision of a
presiding official.

(h) Day. Calendar day.
(i) Service. The process of furnishing a

copy of any pleading to Board officials,
other parties, or both, either by mail or
by personal delivery.

(j) Date of service. The date on which
documents are served on Board officials,
other parties, or both.

(k) Certificate of Service. A document
certifying that a party has served copies
of pleadings on Board officials, other
parties, or both.

(1) Date of filing. A document that is
filed with a Board office by personal
delivery is considered filed on the date
on which the Board office receives it.
The date of filing by mail is determined
by the postmark date; if no legible
postmark date appears on the mailing,
the submission is presumed to have
been mailed five days before its receipt.

Subpart B-Procedures for Appellate
Cases
General

§ 1201.11 Scope and policy.
The regulations in this subpart apply

to Board appellate proceedings except
as otherwise provided in § 1201.13. The
regulations in this subpart apply also to
appellate proceedings and stay requests
covered by Part 1209 unless other
specific provisions are made in that
part. These regulations also apply to
original jurisdiction proceedings of the
Board except as otherwise provided in
Subpart D. It is the Board's policy that
these rules will be applied in a manner
that expedites the processing of each
case, but with due regard to the rights of
all parties.

§ 1201.12 Revocation, amendment, or
waiver of rules.

The Board may revoke, amend, or
waive any of these regulations as they
apply generally to all cases. A presiding
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official may waive a Board regulation as
that regulation applies to a matter
pending before him or her. The presiding
official must give notice of the waiver to
all parties, but is not required to give the
parties an opportunity to respond. A
presiding official may waive a
regulation for good cause shown unless
a statute requires application of the
regulation.

§ 1201.13 Appeals by Board employees.
Appeals by Board employees will be

filed with the Clerk of the Board and
will be assigned to an administrative
law judge for adjudication under this
subchapter. The Board's policy is to
insulate the adjudication of its own
employees' appeals from agency
involvement as much as possible.
Accordingly, the Board will not disturb
initial decisions in those cases unless
the party shows that there has been
harmful procedural irregularity in the
proceedings before the administrative
law judge or a clear error of law. In
addition, the Board, as a matter of
policy, will not rule on any interlocutory
appeals or motions to disqualify the
administrative law judge assigned to
those cases until the initial decision has
been issued.
Petitions for Appeal of Agency Action;
Pleadings

§ 1201.21 Notice of appeal rights.
When an agency issues a decision

notice to an employee on a matter that
is appealable to the Board, the agency
must provide the employee with the
following:

(a) Notice of the time limits for
appealing to the Board, the requirements
of § 1201.22(c), and the address of the
appropriate Board office for filing the
appeal;

(b) A copy, or access to a copy, of the
Board's regulations;

(c) A copy of the appeal form in
Appendix I of this part, and

(d) Notice of any right the employee
has to file a grievance.

§ 1201.22 Filing petitions for appeal and
responses to petitions.

(a) Place of filing. Petitions for appeal,
and responses to those petitions, must
be filed with the appropriate Board
regional office. See § 1201.4(e) of this
part.

(b) Time of filing. A petition for
appeal must be filed during the period
beginning on the day after the effective
date of the action being appealed and
ending 20 days after the effective date.
A petition for appeal from a final or
reconsideration decision that does not
set an effective date must be filed within
25 days of the date of the issuance of the

decision. (Paragraphs (a) (5), (6), (7), (12),
(13), (14), (15), (16), (17), and (18) of
§ 1201.3 of this part list actions covered
by the latter rule.) A response to a
petition for appeal must be filed within
20 days of the date of the Board's
acknowledgment order.

(c) Timeliness of petitions for appeal.
Failure to file a petition for appeal
within the time limit set by statute,
regulation, or order of a presiding
official will, absent a showing of good
cause, result in a dismissal of the appeal
as untimely filed. The presiding official
or the Board will provide the party an
opportunity to show why the appeal
should not be dismissed as untimely.

(d) Method of filing. Filing must be
made either by personal delivery to the
appropriate Board office during normal
business hours or by mail addressed to
that office.

§ 1201.23 Computation of time.
In computing the number of days

allowed for filing a submission, the first
day counted is the day after the event
from which the time period begins to
run. If the date that ordinarily would be
the last day for filing falls on a
Saturday, Sunday, or Federal holiday,
the filing period will include the first
workday after that date.

Example: If an employee receives a
decision notice that is effective on June 1, the
20-day period for filing an appeal starts to run
on June 2. The filing ordinarily would be
timely only if it is made by June 21. If June 21
is a Saturday, however, the last day for filing
would be Monday, June 23.

§ 1201.24 Content of petition for appeal,
right to hearing.

(a) Content. Only an appellant, his or
her designated representative, or a party
properly substituted under § 1201.35
may file a petition for appeal. Petitions
may be in any format, including letter
form, but they must contain the
following:

(1) The name; address, and telephone
number of the appellant, and the name
and address of the agency that took the
action;

(2) A description of the action the
agency took and its effective date;

(3) A request for hearing if the
appellant wants one;

(4] A statement of the reasons why
the appellant believes the agency action
is wrong;

(5) A statement of the action the
appellant would like the presiding
official to order,

(6) The name, address, and telephone
number of the appellant's
representative, if the appellant has a
representative;

(7) The notice of the decision to take
the action being appealed, along with
any relevant documents;

(8) A statement telling whether the
appellant or anyone acting on his or her
behalf has filed a grievance or a formal
discrimination complaint with any
agency regarding this matter, and

(9) Original signatures of the appellant
and, if the appellant has a
representative, of the representative.

(b) Failure to state a claim or defense
in the petition will not preclude the
appellant from raising that claim or
defense later unless a party shows that
the late submission would prejudice the
rights of the other parties or
substantially delay the proceedings.

(c) Use of Board form. An appellant
may comply with paragraph (a) of this
section, and with § 1201.31 of this part if
a representative is designated in the
form, by completing the form in
Appendix I of this part, if appropriate.

(d) Right to hearing. Under 5 U.S.C.
7701, an appellant has a right to a
hearing.

(e) Timely request. The appellant
must submit any request for a hearing
with the petition for appeal, or within
any other time period the presiding
official sets for that purpose. If the
appellant does not request a hearing, the
presiding official may adjudicate the
appeal on the record without holding a
hearing.

§ 1201.25 Content of agency response.
The agency response to a petition for

appeal must contain the following:
(a) The name of the appellant and of

the agency whose action the appellant is
appealing;

(b] A statement identifying the agency
action taken against the appellant and
stating the reasons for taking the action;

(c) A specific response admitting,
denying, or explaining, in whole or in
part, each allegation in the appellant's
petition;

(d) All documents contained in the
agency record of the action;

(e) Designation of and signature by
the authorized agency representative;
and

(f) Any other documents or responses
requested by the Board.

§ 1201.26 Number of pleadings, service,
and response.

(a) Number. The appellant must file
one original and one copy of the petition
for appeal with the appropriate Board
office. Each party who makes an
additional submission must file one
original of it.

(b) Service. (1) Service by the Board.
The appropriate office of the Board will
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mail a copy of the petition for appeal to
each party to the proceeding other than
the appellant. It will attach to each copy
a service list, consisting of a list of the
names and addresses of the parties to
the proceeding or their designated
representatives.

(2) Service by the parties. The parties
must serve on each other one copy of
each pleading, as defined by § 1201.4(c),
except for petitions for appeal. They
may do so by mailing the copy or by
delivering it personally to each party on
the service list previously provided to
them. A certificate of service stating
how and when service was made must
accompany each pleading. The parties
must notify the appropriate Board office
and one another, in writing, of any
changes in the names or addresses on
the service list.

(c) Paper size. Pleadings and
attachments must be filed on 81/ by 11-
inch paper. This requirement enables
the Board to comply with standards
established for U.S. courts.

§ 1201.27 Class appeals.
(a) Petition. One or more employees

may file an appeal as representatives of
a class of employees. The presiding
official will hear the case as a class
appeal if he or she finds that a class
appeal is the fairest and most efficient
way to adjudicate the appeal and that
the representative parties will
adequately protect the interests of all
parties. When a petition for class appeal
is filed, the time from the filing date until
the presiding official issues his or her
decision under paragraph (b) of this
section is not counted in computing the
time limit for individual members of the
potential class to file individual appeals.

(b) Procedure. The presiding official
will consider the appellant's request and
any opposition to that request, and will
issue an order within 30 days after the
petition is filed stating whether the
appeal is to be heard as a class appeal.
If the presiding official denies the
petition, the appellants affected by the
decision may file individual appeals
within 25 days after the denial. Each
individual appellant is responsible for
either (1) filing an individual appeal
within the original time limit, or (2)
keeping informed of the status of a
petition for class appeal and, if the
petition for class appeal is denied, filing
an individual appeal within the
additional 25-day period.

(c) Standards. In determining whether
it is appropriate to treat an appeal as a
class action, the presiding official will
be guided but not controlled by the
applicable provisions of the Federal
Rules of Civil Procedure.

Parties, Representatives, and Witnesses

§ 1201.31 Representation.
(a) A party to an appeal may be

represented in any matter related to the
appeal. The parties must designate their
representatives, if any, in writing. Any
change in representation, and any
revocation of a designation of
representative, also must be in writing.
Notice of the change must be filed and
served on the other parties in
accordance with § 1201.26 of this part.

(b) A party may choose any
representative as long as that person is
willing and available to serve. The other
party or parties may challenge the
designation, however, on the ground
that it involves a conflict of interest or a
conflict of position. Any party who
challenges the designation must do so
by filing a motion with the presiding
official within 15 days after the date of
service of the notice of designation. The
presiding official will rule on the motion
before considering the merits of the
appeal. These procedures apply equally
to each designation of representative,
regardless of whether the representative
was the first one designated by a party
or a subsequently designated
representative. If a representative is
disqualified, the presiding official will
give the party whose representative was
disqualified a reasonable time to obtain
another one.

(c) The presiding official, on his or her
own motion, may disqualify a party's
representative on the grounds described
in paragraph (b) of this section.

§ 1201.32 Witnesses; right to
representation.

Witnesses have the right to be
represented when testifying. The
representative of a nonparty witness has
no right to examine the witness or
otherwise participate in the
development of testimony.

§ 1201.33 Federal witnesses.
Every Federal agency or corporation

must make its employees or personnel
available to furnish sworn statements or
to appear as witnesses at the hearing
when ordered by the presiding official to
do so. When providing those statements
or appearing at the hearing, witnesses
will be in official duty status.

§ 1201.34 Intervenors and amicus curiae.
(a) Explanation of Intervention.

Intervenors are organizations or persons
who want to participate in a proceeding
because they believe the proceeding, or
its outcome, may affect their rights or
duties. Intervenors as a "matter of right"
are those parties who have a statutory
right to participate. "Permissive'

intervenors are those parties who may
be permitted to participate if the
proceeding will affect them directly and
if intervention is otherwise appropriate
under law. A request to intervene may
be made by motion filed with the
presiding official.

(b) Intervenors as a matter of right. (1)
The Director of the Office of Personnel
Management may intervene as a matter
of right under 5 U.S.C. 7701(d){1]. The
motion to intervene must be filed at the
earliest practicable time.

(2)(i) Except as provided in paragraph
(b)(2)(ii) of this section, the Special
Counsel may intervene as a matter of
right under 5 U.S.C. 1212(c). The motion
to intervene must be filed at the earliest
practicable time.

(ii) The Special Counsel may not
intervene in an action brought by an
individual under 5 U.S.C. 1221, or in an
appeal brought by an individual under 5
U.S.C. 7701, without the consent of that
individual. The Special Counsel must
present evidence that the individual has
consented to the intervention at the time
the motion to intervene is filed.

(c) Permissive intervenors. (1) Any
person may, by motion, ask the
presiding official, or the Board in a
petition for review, for permission to
intervene. The motion must explain why
the person should be permitted to
intervene.

t2) A motion for permission to
intervene will be granted where the
requester will be affected directly by the
outcome of the proceeding. Any person
alleged to have committed a prohibited
personnel practice under 5 U.S.C.
2302(b) may request permission to
intervene. A presiding official's denial of
a motion for permissive intervention
may be appealed to the Board under
§ 1201.91 of this part.

(d) Role of intervenors, Intervenors
have the same rights and duties as
parties, with the following two
exceptions:

(1) Intervenors do not have an
independent right to a hearing; and

(2) Permissive intervenors may
participate only on the issues affecting
them. The presiding official or the
Board, as appropriate, is responsible for
determining the issues on which
permissive intervenors may participate.

(e) Amwnus curioe. An oncus curiae
is a person or organization that,
although not a party to an appeal, gives
advice or suggestions to the Board or
presiding official regarding an appeal.
Any person or organization, including
those who do not qualify as intervenors,
may, in the discretion of the presiding
official or the Board, be granted
permission to file an amicus curiae brief.
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§ 1201.35 Substituting parties.
(a) If an appellant dies or is otherwise

unable to pursue the appeal, the
processing of the appeal will be
completed either upon substitution of a
proper party or upon a determination
that the original party's representative
may continue to represent the party's
interests. Any substitution will be made
in accordance with existing law.
Substitution will not be permitted where
the interests of the appellant have
terminated because of the appellant's
death or other disability.

(b) The representative or proper party
must file a motion for substitution
within 90 days after the death or other
disabling event.

(c) In the absence of a timely
substitution of party, the processing of
the appeal may continue if the interests
of the proper party will not be
prejudiced.

§ 1201.36 Consolidating and joining
appeals.

(a) Explanation. (1) Consolidation
occurs when the appeals of two or more
parties are united for consideration
because they contain identical or similar
issues. For example, individual appeals
rising from a single reduction in force
might be consolidated.

(2) Joinder occurs when one person
has filed two or more appeals and they
are united for consideration. For
example, a presiding official might join
an appeal challenging a 30-day
suspension with a pending appeal
challenging a subsequent dismissal if
the same appellant filed both appeals.

(b) Action by presiding official. A
presiding official may consolidate or
join cases on his or her own motion or
on the motion of a party if doing so
would:

(1) Expedite processing of the cases;
and

(2) Not adversely affect the interests
of the parties.

(c) Any objection to a motion for
consolidation or joinder must be filed
within 10 days of the date of service of
the motion.

§ 1201.37 Fees.
(a) Attorney fees. Except as provided

in paragraphs (a)(1) and (a)(2) of this
section, the presiding official may
require the agency to pay reasonable
attorney fees if the appellant is the
prevailing party and payment is
warranted in the interest of justice.

(1) If an appellant is the prevailing
party and the decision is based on a
finding of discrimination prohibited
under 5 U.S.C. 2302(b)(1), the motion for
an attorney fee award will be
considered under the standards of

section 706(k) of the Civil Rights Act of
1964 (42 U.S.C. 2000e-5(k)).

(2) If an appellant is the prevailing
party in an appeal covered by 5 U.S.C.
1221(g) and the decision is based on the
finding of any prohibited personnel
practice under 5 U.S.C. 2302(b), the
agency shall be liable for payment of
reasonable attorney fees and any other
reasonable costs incurred.

(3) Any request for payment of
attorney fees must be made by motion.
The motion must be filed with the
presiding official within 20 days of the
date on which an initial decision
becomes final under § 1201.113 of this
part or within 25 days of the date of a
final decision under § 1201.116. The
appellant must serve a copy of the
motion on the agency. The agency may
file a pleading responding to that motion
within the time limit set by the presiding
official. The motion must state why the
appellant believes he or she is entitled
to an award under the applicable
statutory standard, and must be
supported by evidence substantiating
the amount of the request. That
evidence must include, at a minimum:

(i) Accurate and current time records;
(ii) A copy of the terms of the fee

agreement (if any); and
(iii) The attorney's customary billing

rate for similar work if the attorney has
a billing practice or, in the absence of
that practice, other evidence of the
prevailing community rate that will
establish a market value for the
attorney's services. A petition for Board
review of the presiding official's
decision on the motion must be filed
within 35 days of the date of that
decision, and must comply with
§ 1201.114 of this part.

(b) Witness fees. (1)Federal
employees. Employees of a Federal
agency or corporation testifying in any
Board proceeding or making a statement
for the record will be in official duty
status and will not receive witness fees.

(2) Other witnesses. Witnesses who
are not covered by paragraph (b)(1) of
this section are entitled to the same
witness fees as those paid to
subpoenaed witnesses under 28 U.S.C.
1821.

(3) Payment of witness fees and travel
costs. The party requesting the presence
of a witness must pay that witness' fees.
Those fees must be paid or offered to
the witness at the time the subpoena is
served, or, if the witness appears
voluntarily, at the time of appearance. A
Federal agency or corporation is not
required to pay or offer witness fees in
advance. Applicable law and regulation
govern payment of travel and per diem
expenses.

Presiding Officials

§ 1201.41 Presiding officials.
(a) Exercise of authority, Presiding

officials may exercise authority as
provided in paragraphs (b) and (c) of
this section on their own motion or on
the motion of a party, as appropriate.

(b) Authority. Presiding officials will
conduct fair and impartial hearings and
will take all necessary action to avoid
delay in all proceedings. They will have
all powers necessary to that end unless
those powers are otherwise limited by
law. Presiding officials' powers include,
but are not limited to, the authority to:

(1) Administer oaths and affirmations;
(2) Issue subpoenas under § 1201.81 of

this part;
(3) Rule on offers of proof and receive

relevant evidence;
(4) Rule on discovery motions under

§ 1201.73 of this part;
(5) After notice to the parties, order a

hearing on his or her own initiative if the
presiding official determines that a
hearing is necessary:

(i) To resolve an important issue of
credibility;

(ii) To ensure that the record on
significant issues is fully developed; or

(iii) To otherwise ensure a fair and just
adjudication of the case.

(6) Convene a hearing as appropriate,
regulate the course of the hearing,
maintain decorum, and exclude any
disruptive persons from the hearing;

(7) Exclude from the hearing any
witness whose later testimony might be
affected by testimony of other witnesses
or any persons whose presence might
have a chilling effect on the testimony of
another witness;

(8) Rule on all motions, witness and
exhibit lists, and proposed findings;

(9) Require the parties to file
memoranda of law and to present oral
argument with respect to any question
of law;

(10) Order the production of evidence
and the appearance of witnesses whose
testimony would be relevant, material,
and nonreptitious;

(11) Impose sanctions as provided
under § 1201.43 of this part;

(12) Hold prehearing conferences for
the settlement and simplification of
issues;

(13) Require that all persons who can
be identified from the record as being
clearly and directly affected by a
pending retirement-related case be
notified of the appeal and of their right
to request intervention so that their
interests can be considered in the
adjudication;

(14) Issue any order that may be
necessary to protect a witness or other
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individual from harassment and provide
for enforcement of such order in
accordance with subpart F"

(15) Issue initial decisions: and
(16) Determine, in decisions in which

the appellant is the prevailing party,
whether the granting of interim relief is
appropriate.

(c) Settlement. (1) Settlement
discussion. The presiding official may
initiate attempts to settle the appeal
informally at any time. The parties may
agree to waive the prohibitions against
ex porte communications during
settlement discussions, and they may
agree to any limits on the waiver.

(2) Agreement. If the parties agree to
settle their dispute, the settlement
agreement is the final and binding
resolution of the appeal, and the
presiding official will dismiss the appeal
with prejudice.

(i) If the parties offer the agreement
for inclusion in the record, and if the
presiding official approves the
agreement, it will be made a part of the
record, and -the Board will retain
jurisdiction to ensure compliance with
the agreement.

(ii) If the agreement is not entered into
the record, the Board will not retain
jurisdiction to ensure compliance.

§ 1201.42 Disqualifying a presiding official.

(a) If a presiding official considers
himself or herself disqualified, he or she
will withdraw from the case, state on
the record the reasons for doing so, and
immediately notify the Board of the
withdrawal.

(b) A party may file a motion asking
the presiding official to withdraw on the
basis of personal bias or other
disqualification. This motion must be
filed as soon as the party has reason to
believe there is a basis for
disqualification. The reasons for the
request must be set out in an affidavit or
in a signed and dated declaration or
statement subscribed under penalty of
perjury under 28 U.S.C. 1746.

[c) If the presiding official denies the
motion, the party requesting withdrawal
may request certification of the issue to
the Board as an interlocutory appeal
under § 1201.91 of this part. Failure to
request certification is considered a
waiver of the request for withdrawal.

§ 1201.43 Sanctions.
The presiding official may impose

sanctions upon the parties as necessary
to serve the ends of justice. This
authority covers, but is not limited to,
the circumstances set forth in
paragraphs (a), (b), and (c) of this
section.

(a) Failure to comply with an order.
When a party fails to comply with an
order, the presiding official may:

(1) Draw an inference in favor of the
requesting party with regard to the
information sought;

(2) Prohibit the party failing to comply
with the order from introducing
evidence concerning the information
sought, or from otherwise relying upon
testimony related to that information;

(3) Permit the requesting party to
introduce secondary evidence
concerning the information sought, and

(4) Eliminate from consideration any
appropriate part of the pleadings or
other submissions of the party that fails
to comply with the order.

(b) Failure to prosecute or defend
appeal If a party fails to prosecute or
defend an appeal, the presiding official
may dismiss the appeal with prejudice
or rule in favor of the appellant.

(c) Failure to make timely filing. The
presiding official may refuse to consider
any motion or other pleading that is not
filed in a timely fashion in compliance
with this subpart.

Hearings

§ 1201.51 Scheduling the hearing.
(a) The hearing will be scheduled not

earlier than 15 days after the date of the
hearing notice unless the parties agree
to an earlier date. The agency, upon
request of the presiding official, must
provide appropriate hearing space.

(b) The presiding official may change
the time, date, or place of the hearing, or
suspend, adjourn, or continue the
hearing. The change will not require the
15-day notice provided in paragraph (a)
of this section.

(c) Either party may file a motion for
postponement of the hearing. The
motion must be made in writing and
must either be accompanied by an
affidavit or be submitted in accordance
with 28 U.S.C. 1746, which requires a
signed and dated declaration or
statement subscribed under penalty of
perjury. The affidavit or declaration
must describe the reasons for the
request. The presiding official will grant
the request for postponement only upon
a showing of good cause.

(d) The Board has established certain
-approved hearing locations, which are
published as a notice in the Federal
Register. See Appendix III. Parties, for
good cause, may file motions requesting
a different hearing location. Rulings on
those motions will be based on a
showing that a different location will be
more advantageous to all parties and to
the Board.

§ 1201.52 Public'hearings.
Hearings are open to the public. The

presiding official may order a hearing or
any part of a hearing closed, however,
when doing so would be in the best
interests of the appellant, a witness, the
public, or any other person affected by
the proceeding. Any order closing the
hearing will set out the reasons for the
presiding official's decision. Any
objections to the order will be made a
part of the record.

§ 1201.53 Verbatim record.

(a) Preparation. A verbatim record of
every hearing, made under the
supervision of the presiding official, will
be kept and will be the sole official
record of the proceeding.

(b) Copies. Upon request, and upon
payment of costs; a copy of a tape
recording or transcript (if one is
prepared) of the hearing will be made
available to the parties. Parties must
direct requests for copies of tape
recordings or transcripts to the official
hearing reporter.

fc) Exceptions to payment of costs.
Exceptions to the payment requirement
may be granted under extenuating
circumstances for good cause shown. A
motion for an exception must be filed
with the presiding official. The reasons
for the request must be set out in an
affidavit or in a signed and dated
declaration or statement subscribed
under penalty of perjury under 28 U.S.C.
1746.

(d) Corrections. Corrections of the
official transcript may be permitted on
motion by a party or on the presiding
official's own motion. Motions for
corrections must be filed within 10 days
after the receipt of a transcript.
Corrections of the official transcript will
be permitted only when errors of
substance are involved and only on
approval of the presiding official.

§ 1201.54 Official record.
Exhibits and the verbatim record of

testimony, if a hearing is held, together
with all pleadings filed during the
appellate proceedings, and all orders
and decisions of the presiding official
and the Board, constitute the exclusive
and official record of the case.

§ 1201.55 Motions.

(a) Form. All motions, except those
made during a prehearing conference or
a hearing, must be in writing. All
motions must include a statement of the
reasons supporting them. Written
motions must be filed with the presiding
official or the Board, as appropriate, and
must be served upon all other parties in
accordance with § 1201.26(b)(2) of this
part. A party filing a motion for
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extension of time, a motion for
postponement of a hearing, or any other
procedural motion must first contact the
other party to determine whether there
is any objection to the motion, and must
state in the motion whether the other
party has an objection.

(b) Objection. Unless the presiding
official provides otherwise, and unless
the motion is one for payment of
attorney fees under § 1201.37(a) of this
part, any objection to a written motion
must be filed within 10 days from the
date of service of the motion. Presiding
officials, in their discretion, may grant or
deny motions for extensions of time to
file pleadings without providing any
opportunity to respond to the motions.

(c) Motions for extension of time.
Motions for extension of time will be
granted only on a showing of good
cause.

(d) Motions for protective orders. A
motion for an order under 5 U.S.C.
1204(e)(1)(B) to protect a witness or
other individual from harassment must
be filed as early in the proceeding as
practicable. The party seeking a
protective order must include a concise
statement of reasons justifying the
motion, together with any relevant
documentary evidence. An agency, other
than the Office of Special Counsel, may
not request such an order with respect
to an investigation by the Special
Counsel during such investigation. An
order issued under this paragraph may
be enforced in the same manner as
provided under Subpart F for Board final
decisions and orders.

§ 1201.56 Burden and degree of proof;
affirmative defenses.

(a) Burden and degree of proof. (1)
Agency- Under 5 U.S.C. 7701(c)(1), and
subject to the exceptions stated in
paragraph (b) of this section, the agency
action must be sustdined if:

(i) It is brought under 5 U.S.C. 4303 or
5 U.S.C. 5335 and is supported by
substantial evidence; or

(ii) It is brought under any other
provision of law or regulation and is
supported by a preponderance of the
evidence.

(2) Appellant: The appellant has the
burden of proof, by a preponderance of
the evidence, with respect to:

(i) Issues of jurisdiction;
(ii) The timeliness of the appeal; and
(iii) Affirmative defenses.

In appeals from reconsideration
decisions of the Office of Personnel
Management involving retirement
benefits, if the appellant filed the
application, the appellant has .the
burden of proving, by a preponderance
of the evidence, entitlement to the
benefits. An appellant who has received

an overpayment from the Civil Service
Retirement and Disability Fund has the
burden of proving, by substantial
evidence, eligibility for waiver or
adjustment.

(b) Affirmative defenses of the
appellant. Under 5 U.S.C. 7701(c)(2), the
Board is required to overturn the action
of the agency, even where the agency
has met the evidentiary standard stated
in paragraph (a) of this section, if the
appellant:

(1) Shows harmful error in the
application of the agency's procedures
in arriving at its decision;

(2) Shows that the decision was based
on any prohibited personnel practice
described in 5 U.S.C. 2302(b); or

(3) Shows that the decision was not in
accordance with law.

(c) Definitions. The following
definitions apply to this part:

(1) Substantial evidence: The degree
of relevant evidence that a reasonable
person, considering the record as a
whole, might accept as adequate to
support a conclusion, even through other
reasonable persons might disagree. This
is a lower standard of proof than
preponderance of the evidence.

(2) Preponderance of the evidence:
The degree of relevant evidence that a
reasonable person, considering the
record as a whole, would accept as
sufficient to find that a contested fact is
more likely to be true than untrue.

(3) Harmful error: Error by the agency
in the application of its procedures that
is likely to have caused the agency to
reach a conclusion different from the
one it would have reached in the
absence or cure of the error. The burden
is upon the appellant to show that the
error was harmful, i.e., that it caused
substantial harm or prejudice to his or
her rights.

§ 1201.57 Order of hearing.
(a) In cases in which the agency has

taken an action against an employee,
the agency will present its case first.

(b) The appellant will proceed first at
hearings convened on the issues of:

(1) Jurisdiction;
(2) Timeliness; or
(3) Office of Personnel Management

disallowance of retirement benefits,
when the appellant applied for those
benefits.

(c) The presiding official may vary the
normal order of presenting evidence.

§ 1201.58 Closing the record.
(a) When there is a hearing, the record

ordinarily will close at the conclusion of
the hearing. When the presiding official
allows the parties to submit argument,
briefs, or documents previously
identified for introduction into evidence.

however, the record will remain open
for as much time as the presiding official
grants for that purpose.

(b) If the appellant waives the right to
a hearing, the record will close on the
date the presiding official sets as the
final date for the receipt of filing of
submissions of the parties.

(c) Once the record closes, no
additional evidence or argument will be
accepted into the record unless the party
submitting it shows that new and
material evidence is available that was
not readily available before the record
closed. The presiding official will
include in the record, however, any
approved corrections of the transcript, if
one has been prepared.

Evidence

§ 1201.61 Serving documents on other
parties.

The parties must serve all documents
that they file with their pleadings on all
other parties in accordance with
§ 1201.26(b)(2) of this part.
§ 1201.62 Admissibility of evidence and
testimony.

(a) The presiding official may exclude
evidence or testimony from
consideration if it is irrelevant,
immaterial, or unduly repetitious.

(b) Any evidence and testimony that
is offered in the hearing and excluded
by the presiding official will be
described, and that description will be
made a part of the record.
§ 1201.63 Presiding official's authority to

order production of evidence.

At any stage of a proceeding, the
presiding official may request further
evidence concerning an issue, and may
order its submission.

§ 1201.64 Producing prior statements.

After an individual has given
evidence in a proceeding, any party may
request a copy of any prior signed
statement made by that individual that
is relevant to the evidence given. If the
party refuses to furnish the statement,
the presiding official may excluded the
relevant evidence from consideration.

§ 1201.65 Admitting facts and
genuineness of documents.

(a) The presiding official may order
any party to respond to a request that
the party admit that relevant documents
identified within the request are
genuine, or that it admit the truth of any
relevant matters of fact, or that it concur
in the application of law to the facts as
that application is stated in the request.

(b) Within the time period set by the
presiding official, the party on whom the
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request is served must file with the
presiding official:

(1) A sworn statement specifically
denying, admitting, or expressing a lack
of knowledge regarding the specific
matters on which an adussion is
requested; and/or

.(2) An objection to the request in
whole or in part on the ground that the
matters contained in the request are
privileged, irrelevant, or otherwise
improper.

§ 1201.66 Strlpulatlons.
The parties may stipulate to any

matter of fact. The stipulation will
satisfy a party's burden of providing the
fact alleged.

§ 1201.67 Official notice.
Official notice is the Board's or

presiding official's recognition of certain
facts without requiring evidence to be
introduced establishing those facts. The
presiding official, on his or her own
motion or on the motion of a party, may
take official notice of matters of
common knowledge or matters that can
be verified. The parties will be given an
opportunity to object to the taking of
official notice. The taking of official
notice of any fact satisfies a party's
burden of proving that fact.

Discovery

§ 1201.71 Purpose of discovery.
Proceedings before the Board will be

conducted as expeditiously as possible
with due regard to the rights of the
parties. Discovery is designed to enable
a party to obtain relevant information
needed to prepare the party's case.
These regulations are intended to
provide a simple method of discovery.
They will be interpreted and applied so
as to avoid delay and to facilitate
adjudication of the case. Parties are
expected to start and complete
discovery with a minimum of Board
intervention.

§ 1201.72 Explanation and scope of
discovery.

(a) Explanation. Discovery is the
process, apart from the hearing, by
which a party may obtain relevant
information from another person,
including a party, that the other person
has not otherwise provided. Relevant
information includes information that
appears reasonably calculated to lead to
the discovery of admissible evidence.
This information is obtained to assist
the parties in preparing and presenting
their cases. The Federal Rules of Civil
Procedures may be used as a general
guide for discovery practices in
proceedings before the Board. Those

rules, however, are instructive rather
than controlling.

(b) Scope. Discovery covers any
nonprivileged matter that is relevant to
the issues involved in the appeal,
including the existence, discription,
nature, custody, condition, and location
of documents or other tangible things,
and the identity and location of persons
with knowledge of relevant facts.
Discovery requests that are directed to
nonparties and nonparty Federal
agencies and employees are limited to
information that appears directly
material to the issues involved in the
appeal.

(c) Methods. Parties may use one or
more of the methods provided under the
Federal Rules of Civil Procedure. These
methods include written interrogatories,
depositions, requests for production of
documents or things for inspection or
copying, and requests for admission.
Failure to deny a request for admission
will not be considered a binding
admission.

§ 1201.73 Discovery procedures.
(a) Discovery from a party. A party

seeking discovery from another party
must start the process by serving a
request for discovery on the other party.
The request for discovery-

(1) Must state the time limit for
responding, as prescribed in
§ 1201.73(d), and

(2) In the case of a request for a
deposition of a party or of an employee
of a Federal agency that is a party:

(i) Must specify the time and place of
the taking of the deposition, and

(ii) Also must be served on the person
to be deposed. When a party directs
request for discovery to an officer or
employee of a Federal agency that is a
party, the agency must make the officer
or employee available on official time to
respond to the request, and must assist
the officer or employee as necessary in
providing relevant information that is
available to the agency.

(b) Discovery from a nonparty,
including a nonparty Federal agency.
Parties should try to obtain voluntary
discovery from nonparties whenever
possible. A party seeking discovery from
a nonparty Federal agency or employee
must start the process by serving a
request for discovery on the nonparty
Federal agency or employee. A party
may begin discovery from other
nonparties by serving a request for
discovery on the nonparty directly. If the
party seeking the information does not
make that request, or if it does so but
fails to obtain voluntary cooperation, it
may obtain discovery from a nonparty
by filing a written motion with the
presiding official, showing the

relevance, scope, and materiality of the
particular information sought. If the
party seeks to take a deposition, it
should state in the motion the date, time,
and place of the proposed deposition.
An authorized official of the Board will
issue a ruling on the motion, and will
serve the ruling on the moving party.
That official also will provide that party
with a subpoena, if approved, that is
directed to the individual or entity from
which discovery is sought. The
subpoena will specify the manner in
which the party may seek compliance
with it, and it will specify the time limit
for seeking compliance. The party
seeking the information is responsible
for serving any Board-approved
discovery request and subpoena on the
individual or entity, or for arranging for
their service.

(c) Responses to discovery requests.
(1) A party, or a Federal agency that is
not a party, must answer a discovery
request within the time provided under
paragraph (d)(2) of this section, either by
furnishing to the requesting party the
information or testimony requested or
agreeing to make deponents available to
testify within a reasonable time, or by
stating an objection to the particular
request and the reasons for the
objection.

(2) If a party fails or refuses to
respond in full to a discovery request, or
if a nonparty fails or refuses to respond
in full to a Board-approved discovery
order, the requesting party may file a
motion to compel discovery. The
requesting party must file the motion
with the presiding official, and must
serve a copy of the motion on the other
party and on any nonparty entity or
person from whom the discovery was
sought. The motion must be
accompanied by:

(i) A copy of the original request and a
statement showing that the information
sought is relevant and material; and

(ii) A copy of the response to the
request (including the objections to
discovery) or, where appropriate, a
statement that no response has been
received, along with an affidavit
supporting the statement.

(3) The other party and any other
entity or person from whom discovery
was sought may respond to the motion
to compel discovery within the time
limits stated in paragraph (d)(4) of this
section

(d) Time limits. (1) Parties who wish
to make discovery requests or motions
must serve their initial requests or
motions within 25 days after the date on
which the presiding official issues an
order to the respondent agency to
produce the. agency file and response.
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(2) A party or nonparty must file a
response to a discovery request
promptly, but not later than 20 days
after the date of service of the request or
order of the presiding official. Any
discovery requests following the initial
request must be served within 10 days of
the date of service of the prior response,
unless the parties are otherwise
directed. Deposition witnesses must give
their testimony at the time and place
stated in the request for deposition or in
the subpoena, unless the parties agree
on another time or place.

(3) Any motion to depose a nonparty
(along with a request for a subpoena)
must be submitted to the presiding
official within the time limits stated in
paragraph (d)(1) of this sqction or as the
presiding official otherwise directs.

(4) Any motion for an order to compel
discovery must be filed with the
presiding official within 10 days of the
date of service of objections or, if no
response is received, within 10 days
after the time limit for response has
expired. Any pleading in opposition to a
motion to compel discovery must be
filed with the presiding official within 10:
days of the date of service of the motion.

(5) Discovery must be completed
within the time the presiding official
designates, but no later than 65 days
after the appeal has been filed. The
presiding official may establish a
different time limit after due
consideration of the particular situation,
including the dates set for hearing and
for closing the case record.

§ 1201.74 Orders for discovery.
Lal Motion for an order compelling

discovery. Motions for orders
compelling discovery and motions for
the appearance of nonparties must be
filed with the.presiding official in
accordance with §§ 1201.73(c)(2) and
1201.73(d)(4).

(b) Content of order. Any order issued
will include, where appropriate:

(1) A provision that the person to be
deposed must be notified of the time and
place of the deposition;

(2) Any conditions or limits
concerning the conduct or scope of the
proceedings or the subject matter that
may be necessary to prevent undue
delay or to protect a party or other
individual or entity from undue expense,
embarrassment, or oppression;

(31 Limits on the time for conducting
depositions, answering written
interrogatories, or producing
documentary evidence- and

(4) Other restrictions upon the
discovery process that the presiding
official sets.

(c) Noncompliance. Failure to comply
with an order compelling discovery may

cause the noncomplying party to be
subjected to sanctions under §1201.43 of
this part.

§ 1201.75 Taking depositions.
Depositions may be taken before any

person who has no interest in the
outcome of the proceedings and who is
authorized by law to administer oaths.

Subpoenas

§ 1201.81 Requests for subpoenas.

(a) Request. Parties who wish to
obtain subpoenas that would require the
attendance and testimony of witnesses,
or subpoenas that would require the
production of documents or other
evidence under 5 U.S.C. 1204(bli2}IA},
should file their motions for those
subpoenas with the presiding official.
Subpoenas are not ordinarily required to
obtain the attendance of Federal
employees as witnesses.

(b) Form. Parties requesting
subpoenas must file their requests, in
writing, with the presiding official. Each
request must identify specifically the
books, papers, or testimony desired. In
addition, it must be supported by a
showing that the evidence sought is
generally relevant and that the scope of
the request is reasonable, and by a
statement of the facts expected to be
proven by the evidence.

(c) Rulings. Any presiding official who
does not have the authority to issue
subpoenas will refer the request to an
official with authority to rule on the
request, with a recommendation for
decision. The official to whom the
request is referred will rule on the
request promptly. Presiding officials
who have the authority to rule on these
requests themselves will do so directly.

§ 1201.82 Motions to quash subpoenas.
Any person to whom a subpoena is

directed, or any party, may file a motion
to quash or limit the subpoena. The
motion must be filed with the presiding
official, and it must include the reasons
why compliance with the subpoena
should not be required or the reasons
why the subpoena's scope should be
limited.

§ 1201.83 Serving subpoenas.
(a) Any person who is at least 18

years of age and who is not a party to
the appeal may serve a subpoena. This
category includes private process
servers and other persons authorized to
serve process in actions brought in state
courts of general jurisdiction or in
Federal courts. The party who requested
the subpoena, and tb whom the
subpoena has been issued, is
responsible for serving the subpoena.

(b) A subpoena directed to an
individual outside the territorial
jurisdiction of any court of the United
Sates may be served in the manner
described by the Federal Rules of Civil
Procedure for service of a subpoena in a
foreign country.

§ 1201.84 Proof of service.
The person who has served the

subpoena must certify that he or she did
so: (a) By delivering it to the witness in
person, (b) by registered or certified
mail, or (c) by delivering the subpoena
to a responsible person (named in the
document certifying the delivery) at the
residence or place of business (as
appropriate) of the person for whom the
subpoena was intended. The document
in which the party makes this
certification also must include a
statement that the prescribed fees have
been paid or offered.:

§ 1201.85 Enforcing subpoenas.
(a) If a person who has been served

with a Board subpoena fails or refuses
to comply with its terms, the party
seeking compliance may file a written
motion for enforcement with the
presiding official or make an oral motion
for enforcement while on the record at a
hearing. That party must present the
document certifying that the subpoena
was served and, except where the
witness was required to appear before
the presiding official, must submit an
affidavit describing the failure or refusal
to obey the subpoena. The Board. in
accordance with 5 U.S.C. 1204(c), may
then ask the appropriate United States
district court to enforce the subpoena. If
the person who has failed or refused to
comply with a Board subpoena is
located in a foreign country, the U.S.
District Court for the District of
Columbia will have jurisdiction to
enforce compliance, to the extent that a
U.S. court can assert jurisdiction over an
individual in the foreign country.

(b) Upon application by the Special
Counsel, the Board may seek court
enforcement of a subpoena issued by
the Special Counsel in the same manner
in which it seeks enforcement of Board
subpoenas, in accordance with 5 U.S.C
1212(b)(3).

Interlocutory Appeals

§ 1201.91 Explanation.
An interlocutory appeal is an appeal

to the Board of a decision made by a
presiding official during a proceeding.
The presiding official may permit the
appeal if he or she determines that the
issue presented in it is of such
importance to the proceeding that it
requires the Board's immediate
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attention. Either party may make a
motion for certification of an
interlocutory appeal. In addition, the
presiding official, on his or her own
motion, may certify an interlocutory
appeal to the Board. If the appeal is
certified, the Board will decide the issue
and the presiding official will act in
accordance with the Board's decision.

§ 1201.92 Criteria for certifying
Interlocutory appeals.

The presiding official will certify a
ruling for review only if the record
shows that:

(a) The ruling involves an important
question of law or policy about which
there is substantial ground for difference
of opinion; and

(b) An immediate ruling will
materially advance the completion of
the proceeding, or the denial of an
immediate ruling will cause undue harm
to a party or the public.

§ 1201.93 Procedures.
(a) Motion for certification. A party

seeking the certification of an
interlocutory appeal must file a motion
for certification within 10 days of the
date of the determination to be
appealed. The motion must be filed with
the presiding official, and must include
arguments in support of both the
certification and the determination to be
made by the Board. The opposing party
may file objections within 10 days of the
date of service of the motion, or within
any other time period that the presiding
official may designate.

(b) Certification and review. The
presiding official will grant or deny a
motion for certification within five days
after receiving all pleadings or, if no
response is filed, within 10 days after
receiving the motion. If the presiding
official grants the motion for
certification, he or she will refer the
record to the Board. If the presiding
official denies the motion, the party that
sought certification may raise the matter
at issue in a petition for review filed
after the initial decision is issued, in
accordance with §§ 1201.113 and
1201.114 of this part.

(c) Rulings. Rulings of the presiding
official may not be appealed during the
hearing unless the official certifies the
ruling for review by the Board.

(d) Stay of hearing. The presiding
official has the authority to stay the
hearing while an interlocutory appeal is
pending with the Board, or to proceed
with the hearing during that time.
Despite this authority, however, the
Board may stay a hearing on its own
motion while an interlocutory appeal is
pending with it.

Ex Parte Communications

§ 1201.101 Explanation and definitions.
(a) Explanation. An ex parte

communication is an oral or written
communication between a decision-
making official of the Board and an
interested party to a proceeding, when
that communication is made without
providing the other parties to the appeal
with a chance to participate. Not all ex
.parte communications are prohibited.
Only those that involve the merits of the
case, or those that violate other rules
requiring submissions to be in writing,
are prohibited. Accordingly, interested
parties may ask about such matters as
the status of a case, when it will be
heard, and methods of submitting
evidence to the Board. Parties may not
ask about matters such as what defense
they should use or whether their
evidence is adequate, and they may not
make a submission orally if that
submission is required to be made in
writing.

(b) Definitions for purposes of this
section.

(1) "Interested party" includes:
(i} Any party or representative of a

party involved in a proceeding before
the Board; and

(ii) Any other person who might be
affected by the outcome of a proceeding
before the Board.

(2) "Decision-making official" means
any presiding official, as well as any
officer or other employee of the Board
who reasonably can be expected to
participate in the decision-making
process of the Board.

§ 1201.102 Prohibition on ex parte
communications.

Except as otherwise provided in
§ 1201.41(c)(1) of this part, ex parte
communications that concern the merits
of any matter before the Board for
adjudication, or that otherwise violate
rules requiring written submissions, are
prohibited from the time the persons
involved know that the Board may
consider the matter until the time the
Board has issued a final decision on the
matter.

§ 1201.103 Placing communications in the
record; sanctions.

(a) Any communication made in
violation of § 1201.102 of this part will
be made a part of the record. If the
communication was oral, a
memorandum stating the substance of
the discussion will be placed in the
record.

(b) If there has been a violation of
§ 1201.102 of this part, the presiding
official or the Clerk of the Board, as
appropriate, will notify the parties in

writing that the regulation has been
violated, and will give the parties 10
days to file a response.

(c) The following sanctions are
available:

(1) Parties: The offending party may
be required to show why, in the interest
of justice, his or her claim or motion
should not be dismissed, denied, or
otherwise adversely affected.

(2) Board personnel: Offending Board
personnel will be treated in accordance
with the Board's standards of conduct.

(3) Other persons: The Board may
invoke appropriate sanctions against
other offending parties.

Final Decisions

§ 1201.111 Initial decision by presiding
official.

(a) The presiding official will prepare
an initial decision after the record
closes, and will serve that decision on
the Clerk of the Board, on the Director of
the Office of Personnel Management,
and on all parties to the appeal,
including named parties, permissive
intervenors, and intervenors of right.

(b) Each initial decision will contain:
(1) Findings of fact and conclusions of

law upon all the material issues of fact
and law presented on the record;

(2) The reasons or bases for those
findings and conclusions;

(3) An order making final disposition
of the case, including appropriate relief;

(4) A statement, if the appellant is the
prevailing party, as to whether interim
relief is provided effective upon the
making of the decision, pending the
outcome of any petition for review filed
by another party under Subpart C of this
part.

(5) The date upon which the decision
will become final (a date that, for
purposes of this section, is 35 days after
issuance); and

(6) A statement of any further process
available, including, as appropriate, a
petition for enforcement under
§ 1201.182 of this part, a petition for
review under § 1201.114, and a petition
for judicial review.

(c) Interim relief. Under 5 U.S.C.
7701(b)(2), if the appellant is the
prevailing party, the appellant will be
granted the relief provided in the initial
decision effective upon the making of
the decision and remaining in effect
pending the outcome of any petition for
review, unless the presiding official
determines that the granting of such
relief is not appropriate. Nothing in this
paragraph shall be construed to require
any payment of back pay or attorney
fees before the decision of the Board
becomes final.
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§ 1201.112 Jurisdiction of presiding
official.

After issuing the initial decision, the
presiding official will retain jurisdiction
over the case only to the extent
necessary to correct the transcript when
one is obtained; to rule on motions for
exceptions to the requirement that a
party seeking a transcript must pay for
it; to rule on a request by the appellant
for attorney fees; and to process any
petition for enforcement filed under
Subpart F of this part.

§ 1201.113 Finality of decision.
The initial decision of the presiding

official will become final 35 days after
issuance. Initial decisions are not
precedential.

(a) Exceptions. The initial decision
will not become final if, within 35 days
after issuance. of the decision, any party
files a petition for review, or if the Board
reopens the case on its own motion.

(b) Petition for review dened If the
Board denies all petitions for review, the
initial decision will become final when
the Board issues its last decision
denying a petition for review.

(c) Petition for review granted or case
reopened. If the Board grants a petition
for rewew or a cross petition for review,
or if it reopens or dismisses a case, the
decision of the Board is the final
decision of the Board unless the
decision states otherwise.

(d) Extension& The Board may extend
the 35-day time limit for filing a petition
for good cause shown as specified in
§ 1201.114 of this part.

(e) Exhaustion. Administrative
remedies are exhausted when a decision
becomes final in accordance with this
section.

Subpart C-Petitions for Review of
Initial Decisions

§ 1201.114 Filing petition for review and
cross petition for review.

(a) Who moy file. Any party to the
proceeding, the Director of the Office of
Personnel Management JOPM}, or the
Special Counsel may file a petition for
review. The Director of OPM may
request review only if he or she believes
that the decision is erroneous and will
have a substantial impact on any civil
service law, rule, or regulation under
OPM's jurisdiction. 5 U.S.C. 7701(e)(2).
All submissions to the Board must
contain an original signature of the
appellant or of the party a designated
representative.

(b) Cross petition for review. If a
party, the Director of OPM, or the
Special Counsel files a timely petition
for review, any other party, the Director
of OPM. or the Special Counsel may file
a timely cross petition for review. The

Board normally will consider only issues
raised in a timely filed petition for
review or in a timely filed cross petition
for review.

(c) Place for filing. A petition for
review, cross petition for review,
responses to those petitions, and all
motions and pleadings associated with
them must be filed with the Clerk of the
Merit Systems Protection Board,
Washington. DC 20419, either by
personal delivery during normal
business hours or by mail addressed to
the Clerk of the Board.

(d) Time far filing. Any petition for
review must be filed within 35 days
after the initial decision is issued. A
cross petition for review must be filed
within 25 days of service of the petition
for review. Any response to a petition
for review or to a cross petition for
review must be filed within 25 days
after the date of service of the petition
or cross petition. The date of filing by
mail is the postmark date- if no legible
postmark date appears on the mailing,
the Board will presume that the
document was mailed five days before it
was received. If the document is
delivered personally, the Board will
consider it to have been filed on the
date the Clerk of the Board received it.

(e) Extension of time to file. The
Board will grant a motion for extension
of time to file a petition for review, a
cross petition, or a response only if the
party submitting the motion shows good
cause. Motions for extensions must be
filed with the Clerk of the Board before
the date on which the petition or other
pleading is due. The Board, in its
discretion, may grant or deny those
motions without providing the other
parties the opportunity to comment on
them. A motion for an extension must
either be accompanied by an affidavit or
be submitted in accordance with 28
U.S.C. 1 746,-which requires a signed and
dated declaration or statement
subscribed as true under penalty of
perjury. The affidavit or declaration
must include a specific and detailed
description of the circumstances alleged
to constitute good cause, and it must be
accompanied by documentation or other
evidence supporting the matters
asserted.

(f) Late filings. Unless the Board has
specifically granted an extension of time
under paragraph (e) of this section. or
unless a motion for extension is pending
before the Board, any petition for
review, cross petition for review, or
response that is filed late must be
accompanied by a motion for waiver
that shows good cause for the untimely
filing. The motion must either be
accompanied by an affidavit or be
submitted in accordance with 28 U.S.C.

1746, which requires a signed and dated
declaration or statement subscribed as
true under penalty of perjury. The
affidavit or declaration must include:

(1) The reasons for failing to request
an extension before the deadline for the
submission; and

(2) A specific and detailed description
of the circumstances causing the late
filing, accompanied by supporting
documentation or other evidence.
Any response to the motion for waiver
may be included in the response to the
petition for review, the cross petition for
review, or the response to The cross
petition for review. The response will
not extend the time provided by
paragraph (d) of this section to file a
cross petition for review or to respond to
the petition or cross petition. In the
absence of a motion for waiver, the
Board may, in its discretion, determine
on the basis of the existing record
whether there was good cause for the
untimely filing, or it may provide the
party that submitted the document with
an opportunity to show whylit should
not be dismissed or excluded as
untimely.

(g) Intervention. (1) By Director of
OPM. The Director of OPM may
intervene m a case before the Board
under the standards stated in 5 U.S.C.
.7701(d), if he or she exercises that right
as early in the proceeding as
practicable. For purposes of this
paragraph, if the Director did not
intervene while the case was pending
before the regional office, the notice of
intervention is timely if it is filed with
the Clerk of the, Board within 20 days of
the date of service of the cross petition
or response to the petition for review, or,
if no response is filed, within 20 days of
the date on which it is due. If the
Director requests additional time for
filing a brief on intervention, the Board
may, in its discretion, grant the request.
A party may file a response to the
Director's brief within 15 days of the
date of service of that brief. The
Director must serve the notice of
intervention and the brief on all parties,

(2) By Special Counsel. {i) Under 5
U.S.C. 1212(c), the Special Counsel may
intervene as a matter of right, except as
provided In paragraph (g)(2)(ii) of this
section. For purposes of this paragraph,
if the Special Counsel did not intervene
while the case was pending before the
regional office, the notice of intervention
is timely if it is filed with the Clerk of
the Board within 20 days of the date of
service for the cross petition or response
to the petition for review, or, if no
response is filed, within 2G days of the
date on which it is due. If the Special
Counsel requests additional time for
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filing a brief on intervention, the Board
may, in its discretion, grant the request.
A party may file a response to the
Special Counsel's brief within 15 days of
the date of service. The Special Counsel
must serve the notice of intervention
and the brief on all parties.

(ii) The Special Counsel may not
intervene in an action brought by an
individual under 5 U.S.C. 1221, or in an
appeal brought by an individual under 5
U.S.C. 7701, without the consent of that
individual. The Special Counsel must
present evidence that the individual has
consented to the intervention at the time
the motion to intervene is filed.

(3) Permissive intervenors. Any
person, by motion made in a petition for
review, may ask for permission to
intervene. The motion must state in
detail the reasons why the person
should be permitted to intervene. A
motion for permission to intervene will
be granted if the requester shows that he
or she will be affected directly by the
outcome of the proceeding. Any person
alleged to have committed a prohibited
personnel practice under 5 U.S.C.
2302(b) may ask for permission to
intervene.

(h) Service. For purposes of this
section, service of a document occurs
upon its filing, as that action is
determined under paragraph (d) of this
section. A party submitting a pleading
must serve a copy of it on each party
and on each representative on the
service list for the Initial decision.
Service must be made either by mailing
or by personal delivery. The submission
must be accompanied by a certificate
stating specifically how and when the
service was made. Each party is
responsible for notifying the Board and
each other, in writing, of any changes in
the names and addresses on the service
list.

(i) Closing the record. The record
closes on expiration of the period for
filing the response to the petition for
review, or to the cross petition for
review, or to the brief on intervention, if
any, or on any other date the Board sets
for this purpose. Once the record is
closed, the Board will not consider
additional evidence or argument unless
a party shows that new and material
evidence is available that was not
available before the record closed.
§ 1201.115 Contents of petition for review.

(a) The petition for review must state
objections to the initial decision that are
supported by references to applicable
laws or regulations and by specific
references to the record.

(b)(1) If the appellant was the
prevailing party in the initial decision,
and that decision stated that the

appellant was granted interim relief, any
petition for review or cross petition for
review filed by the agency must be
accompanied by evidence that the
agency has provided the interim relief
required, except when the agency has
made a determination as described in
paragraph (b)(2) of this section.

(2) Under 5 U.S.C. 7701(b)(2), interim
relief will not be granted fully if the
initial decision provides that the
appellant return to or be present at the
place of employment pending the
outcome of any petition for review and
the agency determines that the return or
presence of the appellant will be unduly
disruptive to the work environment. If
the agency makes such a determination,
it must notify both the appellant and the
presiding official in writing and must
provide evidence of such notification to
the Board at the time of filing a petition
or cross petition for review. The
evidence must show that the agency has
provided that the appellant will receive
pay, compensation, and all other
benefits as terms and conditions of
employment during the period a petition
for review is pending.

(3) Nothing in paragraphs (b)(1) or
(b)(2) of this section shall be construed
to require any payment of back pay or
attorney fees before the decision of the
Board becomes final.

(4) Failure of the agency to submit
evidence that it has complied with the
granting of interim relief in accordance
with paragraph (b)(1) of this section, or
that it has provided notification that
interim relief will not be granted fully in
accordance with paragraph (b){2) of this
section, may result in the dismissal of
the agency's petition or cross petition for
review.

(c) The Board, after providing the
other parties with an opportunity to
respond, may grant a petition for review
when it is established that:

(1) New and material evidence is
available that, despite due diligence,
was not available when the record
closed; or

(2) The decision of the presiding
official is based on an erroneous
interpretation of statute or regulation.

§ 1201.116 Procedures for review or
reopening.

(a) In any case that is reopened or
reviewed, the Board may:

(1) Issue a single decision that grants
a petition for review, reopens the
appeal, and decides the case;

(2) Hear oral arguments;
(3) Require that briefs be filed;
(4) Remand the appeal so that the

presiding official may take further
testimony or evidence or make further
findings or conclusions; or

(5) Take any other action necessary
for final disposition of the case.

(b) The Board may affirm, reverse,
modify, or vacate the decision of the
presiding official, in whole or in part.
Where appropriate, the Board will issue
a final decision and order a date for
compliance with that decision.

§ 1201.117 Board reopening of case and
reconsideration of initial decision.

The Board may reopen an appeal and
reconsider a decision of a presiding
official on its own motion at any time,
regardless of any other provisions of
this part.

§ 1201.118 OPM petition for
reconsideration.

(a) Criteria. Under 5 U.S.C. 7703(d),
the Director of the Office of Personnel
Management may file a petition for
reconsideration of a Board final order if
he or she determines:

(1) That the Board erred in
interpreting a civil service law, rule, or
regulation affecting personnel
management, and

(2) That the Board's decision will have
a substantial impact on a civil service
law, rule, regulation, or policy directive.

(b) Time limit. The Director must file
the petition for reconsideration within
35 days after the date of service of the
Board's final order.

(c) Briefs. After the petition is filed,
the Board will make the official record
relating to the petition for
reconsideration available to the Director
for review. The Director's brief in
support of the petition for
reconsideration must be filed within 20
days after the Board makes the record
available for review. Any party's
opposition to the petition for
reconsideration must be filed within 25
days from the date of service of the
Director's brief.

(d) Stays. If the Director of OPM files
a petition for reconsideration, he or she
also may ask the Board to stay its final
order. An application for a stay, with a
supporting memorandum, must be filed
at the same time as the petition for
reconsideration.

§ 1201.119 Judicial review.
Any employee or applicant for

employment who is adversely affected
by a final order or decision of the Board
under the provisions of 5 U.S.C. 7703
may obtain judicial review in the United
States Court of Appeals for the Federal
Circuit. As § 1201.175 of this part
provides, an appropriate United States
district court has jurisdiction over a
request for judicial review of cases
involving the kinds of discrimination
issues described in 5 U.S.C. 7702.
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Subpart D-Procedures for Original
Jurisdiction Cases
Actions Brought by the Special Counsel

§ 1201.121 Scope of lurisdictlon;
compliance with Subpart B.

(a) Scope. The Board has original
jurisdiction over actions brought by the
Special Counsel and over the Special
Counsel's requests for stays of certain
personnel actions.

(b) Compliance with Subpart B.
Except as otherwise expressly provided
by this subpart, the Special Counsel will
comply with the regulations regarding
hearing procedures that are set out in
Subpart B of this part in connection with
all complaints or requests he or she files
with the Board.

§ 1201.122 Filing complaints and requests;
serving documents on parties.,

(a) Initialfiling. The Special Counsel
must file two copies of each complaint
or request, together with numbered and
tabbed exhibits or attachments, if any,
with the Clerk of the Board. In addition.
he or she must file with that office, for
service by the Board in accordance with
paragraph (b] of this section, a sufficient
number of copies of complaints or
requests, together with numbered and
tabbed exhibits and a certified list of
parties or their representatives. The list
must show the last known address of
each party or representative.

(b) Service by the Board. The Board
will mail copies of compla!nts and
requests to the parties to the proceeding,
or their representatives, at their last
known addresses. It also will mail them
any exhibits or attachments to the
complaints and requests, along with
copies of the pertinent regulations of the
Board.

(c) Subsequent filings and service.
Each party must serve on every other
party one copy of each of its pleadings,
as defined by § 1201.4(c). Service
consists of mailing or delivering
personally a copy of the pleading to
each party on the service list previously
provided by the Board. A certificate of
service describing how and when
service was made must accompany each
pleading. All parties are responsible for
notifying the Board and one another in
writing of any changes in the names or
addresses on the service list.

§ 1201.123 Contents of complaint.
(a) If the Special Counsel determines

that the Board should take any of the
actions listed below, he or she must file
a written complaint stating with
particularity any alleged violations of
law or regulation, along with the
supporting facts.

(1) Action to require an agency to take
action to correct a prohibited personnel
practice (or a pattern of prohibited
personnel practices] under 5 U.S.C.
1214(b)(4);

(2) Action to discipline an employee
under 5 U.S.C. 1215(a);

(3) Action with respect to other
matters within the jurisdiction of the
Special Counsel under 5 U.S.C. 1216; and

(4) Action to discipline an employee
under the Federal Employees Flexible
and Compressed Work Schedule Act, 5
U.S.C. 6101.

(b) The Board may order the Special
Counsel and the responding party to file
briefs, memoranda, or both in any action
the Special Counsel brings before the
Board.

(c) If the Special Counsel files a
corrective action with the Board on
behalf of an employee, former employee,
or applicant for employment who has
sought corrective action from the Board
directly under 5 U.S.C. 1214(a)(3), the
Special Counsel must provide evidence
that the employee, former employee, or
applicant has consented to the Special
Counsel's seeking corrective action. 5
U.S.C. 1214(a)(4).

§ 1201.124 Rights of employees.
(a) When the Special Counsel files a

complaint seeking corrective action
under 5 U.S.C. 1214(b)(2)(B), the Board
shall provide the individual alleged to
have been the subject of the prohibited
personnel practice the opportunity to
make written comments.

(b) When the Special Counsel files a
complaint proposing a disciplinary
action against an employee under 5
U.S.C. 1215(a)(1), the employee has the
right:

(1) To file an answer, supported by
affidavits and documentary evidence;

(2) To be represented;
(3) To a hearing on the record before

the Board or an administrative law
judge;

(4) To a written Board decision, issued
at the earliest practicable date, in which
the Board states the reasons for its
conclusion; and

(5) To a copy of any final order
imposing disciplinary action.

§ 1201.125 Answer to complaint.
(a) Filing and default. A party named

in a Special Counsel complaint may file
an answer with the Clerk of the Board
within 35 days of the date of service of
the complaint. If a party fails to answer,
and does not show good cause for that
failure, the failure will constitute waiver
of the right to contest the allegations in
the complaint. Unanswered allegations
are considered admitted and will form

the basis of a recommended or final
decision as appropriate.

(b) Content. An answer must contain
a specific denial, admission, or
explanation of each fact alleged in the
complaint. If the respondent has no
knowledge of a fact, he or she must say
so. The respondent may include
statements of fact and appropriate
documentation to support each denial-or
defense. Allegations that are
unanswered or admitted in the answer
are considered true and may not be
denied later.

§ 1201.126 Final order of the Board.
(a) In any action seeking correction of

a prohibited personnel practice, the
Board may order the corrective actions
it considers appropriate after providing
an opportunity for the Special Counsel,
the agency, and the Office of Personnel
Management to comment. 5 U.S.C.
1214(b)(4)(A).

(b) (1) Subject to the provisions of
paragraph (b)(2) of this section, in any
case involving an alleged prohibited
personnel practice described in 5 U.S.C.
2302 (b)(8), the Board will order such
corrective action as the Board considers
appropriate if the Special Counsel
demonstrates that a disclosure
described under 5 U.S.C. 2302(b)(8) was
a contributing factor in the personnel
action that was taken or is to be taken
against the individual.

(2) Corrective action under paragraph
(b)(1) of this section may not be ordered
if the agency demonstrates by clear and
convincing evidence that it would have
taken the same personnel action in the
absence of such disclosure. 5 U.S.C.
1214(bJ(4](B).

(c) In any action to discipline an
employee, except as provided in
paragraphs (e) and (f) of this section, the
Board may order a removal, a reduction
in grade, a debarment (not to exceed
five years), a suspension, a reprimand,
or an assessment of civil penalty not to
exceed $1,000. 5 U.S.C. 1215(a)(3).

(d) If a State or local agency fails to
remove an employee whose removal is
found to be warranted by the Board
under 5 U.S.C. 1505, or if it reappoints
such an employee within 18 months of a
Board final order finding that removal
was warranted, the Board may order the
Federal agency administering loans or
grants to the State or local agency, to
withhold money from the agency. The
amount to be withheld will not exceed
two years of the offending employee's
pay at the rate he or she was being paid
at the time of the violation. 5 U.S.C.
1506.

(e) In any action to discipline an
employee under the Federal Employees
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Flexible and Compressed Work
Schedule Act, 5 U.S.C. 6101, a final order
of the Board may impose disciplinary
action consisting of:

(1) Removal from Federal employment
for any period of time the Board may
prescribe;

(2) Suspension; or
(3) Other discipline that the Board

considers appropriate.
(f) In any action in which the Board

finds that an employee has violated 5
U.S.C. 7324, the Board will order the
employee's removal, unless it finds by
unanimous vote that the violation does
not warrant removal and imposes
instead a penalty of not less than 30
days suspension without pay.

§ 1201.127 Requesting stay of personnel
action; protective orders.

Under 5 U.S.C. 1214(b)(1), the Special
Counsel may ask a member of the Board
to stay any personnel action if he or she
determines that there are reasonable
grounds to believe that the action was
taken or is about to be taken as a result
of a prohibited personnel practice.

(a) Content of request. The Special
Counsel, or that official's representative,
must sign each request, and must
include the following information in the
request:

(1) The names of the parties;
(2) The agency and officials involved;
(3) The nature of the action to be

stayed;
(4) A concise statement of facts

justifying the charge that the personnel
action was or will be the result of a
prohibited personnel practice; and

(5) The laws or regulations that were
violated, or that will be violated if the
stay is not issued.

(b) Filing and serving of request. The
request for a stay must be filed and
served on all parties in accordance with
§ 1201.122 of this part.

(c) Action on the request for stoy. (1)
Initial stay. Within three days after the
filing of a request, excluding Saturdays,
Sundays, and legal holidays, any
member of the Board will grant a
request for a stay of 45 days under 5
U.S.C. 1214(b)(1)(A) unless the Member
determines that, under the facts and
circumstances, the requested stay would
not be appropriate. Unless the stay is
denied within the 3-day period, it is
considered granted by operation of law.

(2) Extension of stay. Upon the
Special Counsel's request, the Board
may extend any stay granted under 5
U.S.C. 1214(b)(1)(A) for whatever time it
considers appropriate, but only after
providing the Special Counsel and the
agency with an opportunity to comment
on the request, and only after the board
has concurred in the request of the

Special Counsel. At the time he or she
files a request for an extension of stay
under 5 U.S.C. 1214(b)(1)(B), the Special
Counsel must also file a briL-f describing
the facts and any relevant legal
authority that the Board should
consider. The agency must respond in
accordance with any order of the Board.

(3) Reports during pendency of a stay.
If the Board grants an extension of the
initial stay, the Special Counsel must
report to the Board, at intervals
specified in the order granting extension
of the stay, regarding the status of the
case. Such reports will continue to be
required until the Special Counsel files a
corrective action with the Board or
requests termination of the stay, or until
the stay expires according to its terms.

(4) Termination of stay. The Board
may terminate a stay at any time, except
it may not terminate a stay:

(i) On its own motion or on the motion
of an agency without first providing
notice and opportunity for oral or
written comments to the Special
Counsel and the individual on whose
behalf the stay was ordered; or

(ii) On the motion of the Special
Counsel without first providing notice
and opportunity for oral or written
comments to the individual on whose
behalf the stay was ordered.

(d) Additional information. At any
time, the board or, where appropriate, a
member of the Board may require the
Special Counsel, the agency, or both to
appear and present further information
or explanation regarding a request for a
stay, to file supplemental briefs or
memoranda, or to supply factual
information that the Board needs in
order to make a decision regarding a
stay.

(e) Protective orders. The board,
during an investigation by the Special
Counsel or during the pendency of any
Special Counsel proceeding before the
Board, may issue any order that may be
necessary to protect a witness or other
individual from harassment. The Special
Counsel must submit any motion for a
protective order to the Clerk of the
Board. The motion must include a
concise statement of the reasons
justifying the request, together with any
relevant documentary evidence. An
agency, other than the Office of the
Special Counsel, may not request a
protective order with respect to an
investigation by the Special Counsel
during such investigation. An order
issued under this paragraph may be
enforced in the same manner as
provided under Subpart F for Board final
decisions and orders.

§ 1201.128 Administrative appeal; judicial
review.

(a) A party in a Special Counsel
complaint does not have the right to file
an administrative appeal from an order
of the Board.

(b) An employee, former employee, or
applicant for employment who is
adversely affected by an order of the
Board resulting from a corrective action
brought by the Special Counsel may
obtain judicial review of the order of the
Board in the United States Court of
Appeals for the Federal Circuit. 5 U.S.C.
1214(c).

(c) An employee subject to a final
order imposing disciplinary action under
5 U.S.C. 1215 may obtain judicial review
of the order of the Board in the United
States Court of Appeals for the Federal
Circuit. 5 U.S.C. 1215(a)(4).

§ 1201.129 Presiding official; exceptions
and replies to exceptions.

(a) Except for requests for stays under
5 U.S.C. 1214(b)(1), and other matters
specifically reserved for hearing by the
Board, an action brought by the Special
Counsel is heard by an administrative
law ludge, who will issue a
recommended decision to the board in
accordance with 5 U.S.C. 557 Unless
directed otherwise, the parties must file
all pleadings with the Clerk of the
Board.

(b) The parties may file with the Clerk
of the Board any exceptions they may
have to the recommended decision of
the administrative law ludge. Those
exceptions must be filed within 35 days
after the date of service of the
recommended decision.

(c) The parties may file replies to
exceptions within 25 days after the date
of service of the exceptions, as that date
is determined by the certificate of
service.

(d) No additional evidence will be
accepted with a party's exceptions or
with a reply to exceptions unless the
party shows that the evidence is new
and material evidence that was not
available, despite due diligence, before
the administrative law judge closed the
record.

Actions Against Adminstrative Law
Judges

§ 1201.131 Procedures.
When an agency proposes an action

against an adnumstrative law judge, the
procedures established under Subpart B
will apply to the hearing, unless these
regulations expressly provide otherwise.
Initial and susequent pleadings,
however, must be filed and served in
accordance with § 1201.122 of this
subpart.
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§ 1201.132 Board jurisdiction.
The jurisdiction of the Board-under

this section is limited to proposals to
take the following actions:

(a) Removal;
(b) Suspension;
(c) Reduction in grade;
(d) Reduction in pay; and
(e) Furlough of 30 days or less.

§ 1201.133 Filing a complaint
To initiate an action against an

administrative law judge, an agency
must file a complaint with the Board
describing with particularity the facts
that support the proposed action.

§ 1201.134 Answer to complaint.
The administrative law judge against

whom the complaint is filed may file an
answer to the complaint. The answer
must comply with the timeliness and
other requirements of § 1201.125 of this
subpart.

§ 1201.135 Presiding official; exceptions
and replies to exceptions.

(a) Unless it is specifically reserved
for hearing by the Board, an action by
an employing agency against an
administrative law judge will be heard
by an administrative law judge, who
will issue a recommended decision in
accordance with 5 U.S.C. 557 All
pleadings in those actions must be filed
with the Clerk of the Board.

(b) The parties may file with the Clerk
of the Board any exceptions they have
to the recommended decision of the
administrative law judge. Those
exceptions must be filed within 35 days
after the date on which the
administrative law judge issues the
recommended decision.

(c) The parties may file replies to
exceptions within 25 days from the date
of service of the exceptions.

§ 1201.136 Requirement for finding of
good cause.

The Board will authorize the agency
to take a disciplinary action, and will
specify the penalty to be imposed, only
after the Board has made a finding of
good cause as required by 5 U.S.C. 7521.

Removal From the Senior Executive
Service

§ 1201.141 Right to hearing.
If an agency proposes to remove a

career appointee from the Senior
Executive Service under 5 CFR 359.502,
and to place that employee in another
civil service position, the appointee may
request an informal hearing before an
official appointed by the Board. If the
appointee files the request with the
Office of the Clerk at least 15 days

before the effective date of the proposed
removal, the request will be granted.

§ 1201.142 Hearing procedures; referring
the record.

The appointee, the appointee's
representative, or both may appear and
present arguments in an informal
hearing before the Board or its designee.
A verbatim record of the proceeding will
be made. The appointee has no other-
procedural rights before the Board. The
Board will refer a copy of the record to
the Special Counsel, the Office of
Personnel Management, and the
employing agency for whatever action
may be appropriate.

§ 1201.143 Appeal.
There is no right under 5 U.S.C. 7703

to appeal the agency's or Board's
actions in cases arising under § 1201.141
of this part. The removal action will not
be delayed as a result of the hearing.

Subpart E-Procedures for Cases
Involving Allegations of Discrimination

§ 1201.151 Scope and policy.
(a) Scope. (1) The rules in this subpart

implement 5 U.S.C. 7702. They apply to
any case in which an employee or
applicant for employment alleges that a
personnel action appealable to the
Board was based, in whole or in part, on
prohibited discrimination.

(2) "Prohibited discrimination, as
that term is used in this subpart, means
discrimination prohibited by:

(i) Section 717 of the Civil Rights Act
of 1964, as amended (42 U.S.C. 2000e-
16(a));

(ii) Section 6(d) of the Fair Labor
Standards Act of 1938, as amended (29
U.S.C. 206(d));

(iii) Section 501 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 791);

(iv) Sections 12 and 15 of the Age
Discrimination in Employment Act of
1967 as amended (29 U.S.C. 631, 633a);
or

(v) Any rule, regulation, or policy
directive prescribed under any provision
of law described in (i) through (iv)
above.

(b) Policy. The Board's policy is to
adjudicate impartially, thoroughly, and
fairly all issues raised under this
subpart. The Board will allow appellants
an opportunity to raise allegations of
discrimination during the appeals
process and to present evidence
supporting their claims.

§ 1201.152 Compliance with subpart B
procedures.

Unless this subpart expressly
provides otherwise, all actions involving
allegations of prohibited discrimination

must comply with the regulations that
are included in Subpart B of this part.

§ 1201.153 Contents of petition.
(a) Contents. A petition for appeal

raising issues of prohibited
discrimination must comply with
§ 1201.24 of this part, with the following
exceptions:

(1) The petition must state that there
was discrimination in connection with
the matter appealed, and it must provide
specific examples of how the agency
discriminated against the appellant; and

(2) The petition must state whether
the appellant has filed a formal
discrimination complaint or a grievance
with any agency. If he or she has done
so, the petition must state the date on
which the appellant filed the complaint
or grievance, and it must describe any
action that the agency took in response
to the complaint or grievance.

(b) Use of form. Completing the form
in Appendix I of these regulations
constitutes compliance with paragraph
(a) of this section.

§ 1201.154 Time for filing petition; closing
record In cases Involving grievance
decisions.

Appellants who file petitions raising
issues of prohibited discrimination in
connection with a matter otherwise
appealable to the Board must comply
with the following time limits:

(a) Where the appellant has been
subject to an action appealable to the
Board, he or she may either file a timely
complaint of discrimination with the
agency or file an appeal with the Board
within 20 days after the effective date of
the agency action being appealed.

(b) If the appellant has filed a timely
formal complaint of discrimination with
the agency:

(1) A petition must be filed within 20
days after the appellant receives the
agency resolution or final decision on
the discrimination issue; or

(2) If the agency has not resolved the
matter or issued a final decision on the
formal complaint within 120 days, the
appellant may appeal the matter directly
to the Board at any time after the
expiration of 120 calendar days.

(c) If the appellant files an appeal
prematurely under this subpart, the
presiding official will dismiss the appeal
without prejudice to its later refiling
under § § 1201.12 and 1201.22(b) of this
part. If holding the petition for a short
time would allow it to become timely,
the presiding official, in his or her
discretion, may hold the petition rather
than dismiss it.

(d) If the appellant has filed'a
grievance with the agency under its

IIIII
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negotiated grievance procedure in
accordance with 5 U.S.C. 7121, he or she
may ask the Board to review the final
decision under 5 U.S.C. 7702 within 20
days after the appellant receives that
decision. The appellant must file the
request with the Clerk of the Board,
Merit Systems Protection Board,
Washington, DC 20419. The request for
review must contain:

(1) A statement of the grounds on
which review is requested;

(2) References to evidence of record or
rulings related to the issues before the
Board;

(3) Arguments in support of the stated
grounds that refer specifically to
relevant documents, and that include
relevant citations of authority; and

(4) Legible copies of the final
grievance or arbitration decision, the
agency decision to take the action, and
other relevant documents. Those
documents may include a transcript or
tape recording of the hearing.

(e) In cases arising under paragraph
(d) of this section, the record will close
upon expiration of the period for filing
the response to the petition for review,
or to the brief on intervention, if any, or
on any other date the Board sets for this
purpose. Once the record closes, the
Board will not consider additional
evidence or argument unless a party
shows that new and material evidence
is available that was not available
before the record closed.

§ 1201.155 Allegations of discrimination
not raised In petition.

(a) Timeliness. An appellant may
raise an allegation of discrimination at
any time during the Board's
consideration of an appeal of the
agency's action, if the apellant did not
know of the existence of a basis for the
allegation at the time the petition for
appeal was filed. The issue of
discrimination may be excluded from
consideration only if the agency shows
that considering the issue would
prejudice the agency's rights and unduly
delay the proceedings, or if it shows that
the discrimination issue is not directly
related to the matter being appealed. If
the issue of discrimination is excluded
from consideration in the appeal, it will
be remanded to the agency for
appropriate consideration under any
applicable law or regulation.

(b) Effect. When an appellant raises
an allegation of prohibited
discrimination that was previously
raised before the agency, the presiding
official will develop the record
sufficiently to make a determination on
the merits of the allegation. In
developing the record under those
circumstances, the time limits imposed

on the production of evidence and filing
of memoranda may, in order to meet the
statutory 120-day processing
requirement, be much more constricted
than those imposed in an appeal under 5
U.S.C. 7701.

(c) Remand. If the parties file a
written agreement that the
discrimination issue should be
remanded to the agency for
consideration, and if the presiding
official determines that action would be
in the interest of justice, the must be
completed. In no instance will that time
period exceed 120-days. While the issue
is pending with the agency, the presiding
official will retain jurisdiction over the
appeal, and the appeal's adjudication
will be suspended. When the agency has
completed its consideration of the issue
and returned that issue to the presiding
official, that official will merge the
appeal with the agency action on the
issue, and will issue a decision within
120-days after the agency returned the
issue.

(d) Agency answer. When an
appellant alleges prohibited
discrimination for the first time during a
proceeding, and the matter is not
remanded to the agency, the presiding
official will give the agency a
reasonable opportunity to refute the
allegation.

§ 1201.156 Time for processing appeals
Involving allegations of discrimination.

(a) Issue raised in petition. When an
appellant alleges prohibited
discrimination in the petition for appeal,
the presiding official will decide both
the issue of discrimination and the
appealable action within 120 days after
the appeal is filed.

(b) Issue not raised in petition. When
an appellant has not alleged prohibited
discrimination in the petition for appeal,
but has raised the issue later in the
proceeding, the presiding official will
decide both the issue of discrimination
and the appealable action within 120
days after the issue is raised.

(c) Discrimination issue remanded to
agency. When the presiding official
remands an issue of discrimination to
the agency, adjudication will be
completed within 120 days after the
agency completes its action and returns
the case to the Board.

§ 1201.167 Presiding official.
In an appeal from a final decision or

order issued under 5 U.S.C. 7121 or 7122
by an arbitrator or the Federal Labor
Relations Authority, the presiding
official will be an administrative law
ludge, the Board, a member of the Board,
or another person the Board'designates
to hear the case.

§ 1201.158 Notice of right to judicial
review.

Any final decision of the Board under
5 U.S.C. 7702 will notify the appellant of
his or her right, within 30 days after
receiving the Board's final decision, to
petition the Equal Employment
Opportunity Commission ("the
Commission") to consider the Board's
decision, or to file a civil action in an
appropriate United States district court.

Review of Board Decision

§ 1201.161 Action by the Commission;
judicial review.

(a) Time limit for determination. In
cases in which an appellant petitions
the Commission for consideration of the
Board's decision under 5 U.S.C.
7702(b)(2), the Commission will
determine, within 30 days after the date
of petition, whether it will consider the
decision.

(b) Judicial review. The Board's
decision will become judicially
reviewable on:

(1) The date on which the decision is
issued, if the appellant does not file a
petition with the Commission under 5
U.S.C. 7702(b)(1); or

(2) The date of the Commission's
decision that it will not consider the
petition filed under 5 U.S.C. 7702(b)(2).

(c) Commission processing and time
limits. If the Commission decides to
consider the decision of the Board,
within 60 days after making its decision
it will complete its consideration and
either:.

(1) Concur in the decision of the
Board; or

(2) Issue in writing and forward to the
Board for its action under § 1201.162 of
this subpart another decision, which
differs from the decision of the Board to
the extent that the Commission finds
that, as a matter of law:

(i) The decision of the Board
constitutes an incorrect interpretation of
any provision of any law, rule,
regulation, or policy directive related to
prohibited discrimination; or

(ii) The Evidence in the record as a
whole does not support the decision
involving that provision.

(d) Transmittal of record. The Board
will transmit a copy of its record to the
Commission upon request.

(e) Development of additional
evidence. When asked by the
Commission to do so, the Board or a
presiding official will develop additional
evidence necessary to supplement the
record- This action will be completed
within a period that will permit the
Commission to make its decision within
the statutory 60-day time limit to-which
paragraph (c) of'this section refers. The"

28649



Federal Register / Vol. 54, No. 128 1 Thursday, July 6,. 1989 / Rules and Regulations

Board or the presiding official may
schedule additional proceedings if
necessary in order to comply with the
Commission s request.

(f) Commission concurrence in Board
decision. If the Commission concurs in
the decision of the Board under 5 U.S.C.
7702(b)(3)(A), the decision of the Board
may be appealed to an appropriate
United States district court.

§ 1201.162 Board action on the
Commission decision; judicial review.

(a) Board decision. Within 30 days
after receipt of a Commission; or

(2) To the extent that the Board finds
that, as a matter of law:

(i) The Commission decision is based
on an incorrect interpretation of any
provision of any civil service law, rule,
regulation, or policy directive, or

(ii) The evidence in the record as a
whole does not support the Commission
decision involving that provision, it may
reaffirm the decision of the Board. In
doing so, it may make revisions in the
decision that it determines are
appropriate.

(b) judicial review. If the Board
concurs in or adopts the decision of the
Commission under paragraph (a)[1) of
this section, the decision of the Board is
a judicially reviewable action.

§ 1201.165 Mixed cases governed by
Reorganization Plan No. I of 1978.

(a] Definitions. (1) Prohibited
discrimination as used in this section
means discrimination prohibited by
section 717 of the Civil Rights Act of
1964, as amended (42 U.S.C. 2000e-
16(c)); section 501 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 791);
and sections 12 and 15 of the Age
Discrimination in Employment Act of
1967 as amended (29 U.S.C. 631, 633a).

(2) Initial decision as used in this
section means a decision rendered by a
presiding official of the MSPB pursuant
to 29 CFR 1613 or 5 CFR Part 772 (as in
effect prior to January 11, 1979) on an
appeal in which issues of prohibited
discrimination have been raised.

(3) Preliminary decision as used in
this section means:

(i) An initial decision within the
meaning of § 1201.165 (a)(2) which has
not been reopened by a Board member
or as to which no petition to reopen was
filed by a party within 35 days after
issuance of the decision:

(ii) A decision by the Board itself
pursuant to 29 CFR Part 1613 or 5 CFR
Part 772, in which issues of prohibited
discrimination are addressed, or a
decision by the Board denying all
petitions to reopen.

(b) Contents ofpetition. A petition for
appeal raising issues or prohibited

discrimination shall state there was
discrimination in conjunction with the
matter appealed and provide specific
examples of how the appellant was
discriminated against.

(c) Procedures. (1) Appeals under 29
CFR Part 1613 (formerly 5 CFR Part 713)
Shall be processed by the Board
consistent with the provisions set forth
in that part. Such appeals shall be filed
in writing with the appropriate Board
Regional Office.

(2) Appeals under the provisions of 5
CFR Part 772 shall be processed as
provided therein, except that under 5
CFR 772.306(b) the discrimination
investigation shall be completed and the
investigative file and report sent to the
Board with 120 days. Except when this
time has been extended upon a verified
showing of good cause, the Board may
impose the sanctions provided in 5 CFR
1201.43 if an agency fails to timely
complete and file the result of such an
investigation.

(3) An initial decision on an appeal
which includes issues of prohibited
personnel discrimination shall be
rendered by an employee of the Board,
pursuant to 29 CFR 1613 or 5 CFR Part
772, on all issues raised in the appeal.

(4) Unless a petition to reopen is filed
with the Board or unless a Board
member reopens on his/her own motion,
within 35 days from issuance of an
Initial decision, the initial decision shall
become the preliminary decision of the
Board.

(d) Review by EEOC. (1) Time for
filing. A petition to review the
preliminary decision of the Board on
issues of prohibited discrimination shall
be filed with the EEOC within 35 days
after initial decision of the Board
becomes the preliminary decision.

(2) Petition filed. In the event a
petition for review is filed with the
EEOC, the Board decision shall become
final on all issues, other than issues of
prohibited discrimination, on the date
EEOC's decision on these issues
becomes final.

(3) Petition not filed. If a petition for
review is not filed with the EEOC, the
decision of the Board shall become final
on all issues. (5 U.S.C. 1205(g)).

Special Panel

§ 1201.171 Referral of case to special
panel.

If the Board reaffirms its decision
under § 1201.162(a)(2) of this part with
or without modification, it will certify
the matter immediately to a special
panel established under 5 U.S.C. 7702(d).
Upon certification, the Board, within 5
days (excluding Saturdays, Sundays,
and Federal holidays), will transmit the

administrative record in the proceeding
to the chairman of the special panel and
to the Commission. That record will
include the following:

(a) The factual record compiled under
this section, which will include a
transcript of any hearing;

(b) The decisions issued by the Board
and the Commission under 5 U.S.C. 7702;
and

(c) A transcript of oral arguments
made, or legal briefs filed, before the
Board or the Commission.

§ 1201.172 Organization of Special Panel;
designation of members.

(a) A special panel is composed of:
(1) A Chairman, appointed by the

President with the advice and consent of
the Senate, whose term is six (6) years;

(2) One member of the Board,
designated by the Chairman of the
Board each time a panel is convened;

(3) One member of the Commission,
designated by the Chairman of the
Commission each time a panel is
convened.

(b) Designation of special ponel
members. (1) Time of designation.
Within 5 days of certification of a case
to a special panel, the Chairman of
Board and the Chairman of the
Commission each will designate one
member from his or her agency to serve
on the special panel.

(2) Manner of designation. Letters
designating the panel members will be
served on the chairman of the panel and
on the parties to the appeal.

§ 1201.173 Practices and procedures of
special panel.

(a) Scope. The rules in this subpart
apply to proceedings before a special
panel.

(b) Suspension of rules. Unless a rule
is required by statute, the chairman of a
special panel may suspend the rule, in
the interest of expediting a decision or
for other good cause shown, and may
conduct the proceedings in a manner he
or she directs. The chairman may take
this action at the request of a party, or
on his or her own motion.

(c) Time limit for proceedings. In
accordance with 5 U.S.C. 7702(d)(2)(A),
the special panel will issue a decision
within 45 days after a matter has been
certified to it.

(d) Administrative assistance to the
special panel.

(1) The Board and the Commission
will provide the panel with the
administrative resources that the
chairman of the special panel
determines are reasonable and
necessary.
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(2) Assistance will include, but is not
limited to, processing vouchers for pay
and travel expenses.

(3) The Board and the Commission are
responsible for all administrative costs
the special panel incurs, and, to the
extent practicable, they will divide
equally the costs of providing
administrative assistance. If the Board
and the Commission disagree on the
manner in which costs are to be divided,
the chairman of the special panel will
resolve the disagreement.

(e) Maintaining the official record.
The Board will maintain the official
record of the appeal. It will transmit two
copies of each submission that is filed to
each member of the special panel m an
expeditious manner.

(f) Filing and service of pleadings. (1)
The parties must file the original and six
copies of each submission with the
Clerk, Merit Systems Protection Board,
1120 Vermont Avenue NW
Washington, DC 20419. The Office of the
Clerk will serve one copy of each
submission on the other parties.

(2) A certificate of service specifying
how and when service was made must
accompany all submissions of the
parties.

(3) Service may be made by mail or by
personal delivery during the Board's
normal business hours (8:30 a.m. to 5:00
p.m.). Because of the short statutory
time limit for processing these cases,
parties must file their submissions by
overnight Express Mail, provided by the
U.S. Postal Service, if they file their
submissions by mail.

(4) A submission filed by Express
Mail is considered to have been filed on
the date of the Express Mail Order. A
submission that is delivered personnally
is considered to have been filed on the
date the Office of the Clerk of the Board
receives it.

(g) Briefs and responsive pleadings. If
the parties wish to submit written
argument, they may file briefs with the
special panel within 15 days after the
date of the Board's certification order.
Because of the sort statutory time limit
for processing these cases, the special
panel ordinarily will not permit
responsive pleadings.

(h) Oral argument. The parties have
the right to present oral argument.
Parties wishing to exercise this right
must indicate this desire when they file
their briefs or, if no briefs are filed,
within 15 days after the date of the
Board's certification order. Upon
receiving a request for argument,
chairman of the special panel will
determine the time and place for
argument and the amount of time to be
allowed each side, and he or she will
provide this information to the parties.

(i) Postargument submission. Because
of the short statutory time limit for
processing these cases, the parties may
not file postargument submissions
unless the chairman of the special panel
permits those submissions.

(j) Procedural matters. Any
procedural matters not addressed in
these regulations will be resolved by
written order of the chairman of the
special panel.

§ 1201.174 Enforcing the special panel
decision.

The Board, upon receipt of the
decision of the special panel, will order
the agency concerned to take any action
appropriate to carry out the decision of
the panel. The Board's regulations
regarding enforcement of a final order of
the Board apply to this matter. These
regulations are set out in Subpart F of
this part.

§ 1201.175 Judicial review of cases
decided under 5 U.S.C. 7702.

(a) Place and type of review. The
appropriate United States district court
is authorized to conduct all judicial
review of cases decided under 5 U.S.C.
7702. Those cases include appeals from
actions taken under the following
provisions: Section 717(c) of the Civil
Rights Act of 1964, as amended (42
U.S.C. 2000e-16(c)); section 15(c) of the
Age Discrimination in Employment Act
of 1967 as amended (29 U.S.C. 633a(c));
and section 15(b) of the Fair Labor
Standards Act of 1938, as amended (29
U.S.C. 216(b)).

(b) Time for filing request. Regardless
of any other provision of law, requests
for judicial review of all cases decided
under 5 U.S.C. 7702 must be filed within
30 days after the appellant received
notice of the judicially reviewable
action.

Subpart F-Enforcement of Final
Decisions and Orders

§ 1201.181 Authority and explanation.
(a) Under 5 U.S.C. 1204(a)(2), the

Board has the authority to order any
federal agency or employee to comply
with decisions and orders issued under
its jurisdiction, and the authority to
enforce compliance with its orders and
decisions. The parties are expected to
cooperate fully with each other so that
compliance with the Board's orders and
decisions can be accomplished promptly
and in accordance with the laws, rules,
and regulations that apply to individual
cases. The Board's decisions and orders
will contain a notice of the Board's
enforcement authority.

(b) In order to avoid unnecessary
petitions under this subpart, the agency
must inform the appellant promptly of

the actions it takes to comply, and it
must tell the appellant when it believes
it has completed its compliance. The
appellant must provide all necessary
information that the agency requests in
order to comply, and, if not otherwise
notified, he or she should, from time to
time, ask the agency about its progress.

§ 1201.182 Petition for enforcemenL

(a) Appellate jurisdiction. Any party
may petition the Board for enforcement
of a final decision issued under the
Board's appellant lurisdiction. The
petition must be filed promptly with the
regional office that issued the initial
decision; a copy of it must be served on
the other party or that party's
representative; and it must describe
specifically the reasons the petitioning
party believes there is noncompliance.
The petition also must include the date
and results of any communications
regarding compliance. Any petition for
enforcement that is filed more than 30
days after the date of service of the
agency's notice that it has complied
must contain a statement and evidence
showing good cause for the delay and a
request for an extension of time for
filing the petition.

(b) Originaljurisdiction. Any party
seeking enforcement of a Board order
issued under its original jurisdication
must file a petition for enforcement With
the Clerk of the Board and must serve a
copy of that petition on the other party
or that party's representative. The
petition must describe specifically the
reasons why the petitioning party
believes there is noncompliance.

(c) Petition by an employee other than
a party. Under 5 U.S.C. 1204(e)(2)(B),
any employee who is aggrieved by the
failure of any other employee to comply
with an order of the Board may petition
the Board for enforcement. The Board
will entertain a petition for enforcement
from an aggrieved employee how is not
a party only if the employee seeks and is
granted party status as a permissive
intervenor under 5 CFR 1201.34(c). The
employee must file a motion to intervene
at the time of filing the petition for
enforcement. The petition and motion to
intervene must be filed promptly with
the regional office that issued the order
or, if the order was issued by the Board,
with the Clerk of the Board. The
petitioner must serve a copy of the
petition and motion to intervene on each
party or the party's representative. The
petition for enforcement must describe
specifically why the petitioner believes
there is noncompliance and in what way
the petitioner is aggrieved by the
noncompliance. The motion to intervene

Illl I
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will be considered in accordance with 5
CFR 1201.34(c).

(d) Process. Petitions for enforcement
will be processed under the procedures
described in § 1201.183 of this subpart.

§ 1201.183 Procedures.
(a) Initial Processing. (1) When a

party has filed a petition for
enforcement of a final decision, the
party that is alleged not to have
complied must file one of the following
within 15 days of the date of service of
the petition: (i) Evidence of compliance;
(ii) a statement of the compliance
actions that the party has completed, the
actions that are in process, and the
actions that remain to be taken, along
with a reasonable schedule for full
compliance; or (iii) a statement showing
good cause for the failure to comply
completely with the decision of the
Board. The party that filed the petition
may respond to that submission within
10 days after the date of service of the
submission. The parties must serve
copies of their pleadings on each other
as required under § 1201.26(b)(2) of this
part.

(2) The regional director or a
designated presiding official may
convene a hearing if one is necessary to
resolve matters at issue.

(3) If the regional director or
designated presiding official finds that
there has been compliance or a good
faith effort to take all actions required to
be in compliance with the final decision,
he or she will state those findings in a
decision. That decision will be subject
to the procedures for petitions for
review by the Board under subpart C of
this part, and subject to judicial review
under section 1201.119.

(4) If the regional director or
designated presiding official finds that:

(i) The party that is alleged not to
have complied has not taken, or has not
make a good faith effort to take, any
action required to be in compliance with
the final decision, or

(ii) That party has taken or made a
good faith effort to take one or more, but
not all, actions required to be in
compliance with the final decisions; he
or she will issue a recommendation
containing his or her findings, a
statement of the actions required by the
party to be in compliance with the final
decision, and a recommendation that the
Board enforce the final decision.

(5) If a recommendation described
under paragraph (a)(4) of this section is
issued, the party that is alleged not to
have complied must do one of the
following:

(i) If it decides to take the actions
required by the recommendation, it must
submit to the Clerk of the Board, within

15 days after the issuance of the
recommendation, evidence that it has
taken those actions.

(ii) If it decides not to take any of the
actions required by the
recommendation, it must file a brief
supporting its-nonconcurrence in the
recommendation. The brief must be filed
with the Clerk of the Board within 30
days after the recommendation is issued
and, if it is filed by the agency, it must
identify by name, title, and grade the
agency official responsible for the
failure to take the actions required by
the recommendation for compliance.

(iii) If the party decides to take one or
more, but not all, actions required by the
recommendation, it must submit both
evidence of the actions it has taken and,
with respect to the actions that it has
not taken, a brief supporting its
disagreement with the recommendation.
The evidence and brief must be filed
with the Clerk of the Board within 30
days after issuance of the
recommendation and, if it is filed by the
agency, it must contain the identifying
information required by paragraph
(a}[5)(ii) of this section.

(6) The petitioner may file a brief that
responds to the submission described in
paragraph (a)(5) of this section, and that
asks the Board to review any finding in
the recommendation, make under
paragraph (a)(4)(ii) of this section, that
the other party is in partial compliance
with the final decision. The petitioner
must file this brief with the Clerk of the
Board within 20 days of the date of
service of the submission described in
paragraph (a)(5) of this section.

(b) Consideration by the Board. (1)
The Board will consider the
recommendation, along with the
submissions of the parties, promptly.
When appropriate, the Board may
require the party that allegedly has not
complied, or that party's representative,
to appear before the Board to show why
sanctions should not be imposed under 5
U.S.C. 1204(a)(2) and 1204(e)(2)(A)
against the person responsible for the
failure to comply. The Board also-may
require the party or its representative to
make this showing in writing, or to make
it both personally and in writing.

(2) The Board may hold a hearing on
an order to show cause, or it may issue
a decision without a hearing.

(3) The Board's final decision on the
issues of compliance is subject to
judicial review under section 1201.119 of
this part.

(c) Certification to the Comptroller
General. When appropriate, the Board
may certify to the Comptroller General
of the United States, under 5 U.S.C.
1204(e)(2)(A), that no payment is to be
made to a certain Federal employee.

This order may apply to any Federal
employee, other than a Presidential
appointee subject to confirmation by the
Senate, who is found to be in
noncompliance with the Board's order.

(d) Effect of Special Counsel's action
or failure to act. Failure by the Special
Counsel to file a complaint under 5
U.S.C. 1215(a)(1)(C) and subpart D of
this part will not preclude the Board
from taking action under this subpart.

Subpart G-Savings Provisions

§ 1201.191 Savings provisions.

(a) Civil Service Reform Act of 1978
(Pub. L. 95-454).

(1) Scope. All executive orders, rules
and regulations relating to the Federal
service that were in effect prior to the
effective date of the Civil Service
Reform Act shall continue in effect and
be applied by the Board in its
adjudications until modified, terminated,
superseded, or repealed by the
President, Office of Personnel
Management, the Merit System
Protection Board, the Equal Employment
Opportunity Commission, or the Federal
Labor Relations Authority, as
appropriate.

(2) Administrative proceedings and
appeals therefrom. No provision of the
Civil Service Reform Act shall be
applied by the Board in such a way as to
affect any administrative proceeding
pending at the effective date of such
provision. "Pending" is considered to
encompass existing agency proceedings,
and appeals before the Board or its
predecessor agencies, that were subject
to judicial review or under judicial
review on January 11, 1979, the date on
which the Act became effective. An
agency proceeding is considered to exist
once the employee has received notice
of the proposed action.

(3) Explanation. Mr. X was advised of
agency's intention to remove him for
abandonment of position, effective
December 29, 1978. Twenty days later
Mr. X appealed the agency action to the
Merit Systems Protection Board. The
Merit Systems Protection Board
docketed Mr. X's appeal as an "old
system case, i.e., one to which the
savings clause applied. The appropriate
regional office processed the case,
applying the substantive laws, rules and
regulations in existence prior to the
enactment of Act. The decision, dated
February 28, 1979, informed Mr. X that
he is entitled to judicial review if he files
a timely notice of appeal in the
appropriate United States district court
or the United States Court of Claims
under the statute of limitations
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applicable when the adverse action was
taken.

(b) Whistleblower Protection Act of
1989 (Pub. L. 101-12).

(1) Scope. All orders, rules, and
regulations issued by the Board and the
Special Counsel before the effective
date of the Whistleblower Protection
Act of 1989 shall continue in effect,
according to their terms, until modified,
terminated, superseded, or repealed by
the Board or the Special Counsel, as
appropriate.

(2) Administrative proceedings and
appeals therefrom. No provision of the
Whistleblower Protection Act of 1989
shall be applied by the Board in such a
way as to affect any administrative
proceeding pending at the effective date
of such provision. "Pending" is
considered to encompass existing
agency proceedings, including personnel
actions that were proposed, threatened,
or taken before July 9, 1989, the effective
date of the Whistleblower Protection
Act of 1989, and appeals before the
Board or its predecessor agencies that
were subject to judicial review on that
date. An agency proceeding is
considered to exist once the employee
has received notice of the proposed
action.

PART 1201

Appendix II to Part 1201-Appropriate
Regional Office for Filing Appeals

All submissions shall be addressed to
the Regional Director, Merit Systems
Protection Board, at the addresses listed
below, according to geographic region of
the employing agency or as required by
§ 1201.4(d) of this part. Address of
Appropriate Regional Office and Area
Served:
1. Atlanta Regional Office, Suite 500,

1365 Peachtree Street, NE., Atlanta,
Georgia 30309-3199, (Alabama,
Florida, Georgia, Mississippi, North
Carolina, and South Carolina.)

2. Boston Regional Office, 10 Causeway
Street, Room 1078, Boston,
Massachusetts 02222-1042,
(Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island, and
Vermont.)

3. Chicago Regional Office. 230 South
Dearborn Street, 31st Floor, Chicago,
Illinois 60604-1669, (Illinois, Indiana,
Michigan. Minnesota, Ohio. and
Wisconsin.)

4. Dallas Regional Office, 1100
Commerce Street, Room 6F20, Dallas,
Texas 75242-9979, (Arkansas,
Louisiana, Oklahoma, and Texas.)

5. Denver Regional Office, 730 Simms
Street, Suite 301, P.O. Box 25025.
Denver, Colorado 80225-0025,

(Arizona, Colorado, Kansas, Montana,
Nebraska, Nevada, New Mexico,
North Dakota, South Dakota, Utah,
and Wyoming.)

6. New York Regional Office, 26 Federal
Plaza, Room 3137-A, New York, New
York 10278-0022, (New York, Puerto
Rico, Virgin Islands, and the following
counties in New Jersey: Bergen, Essex,
Hudson, Hunterdon. Morris, Passaic,
Somerset, Sussex, Union, and
Warren.)

7 Philadelphia Regional Office, U.S.
Customhouse, Room 501, Second and
Chestnut Streets, Philadelphia,
Pennsylvania 19106-2904, (Delaware,
Pennsylvania, Virginia, except
Alexandria (etc), West Virginia, and
the following counties in New Jersey:
Atlantic, Burlington, Camden, Cape
May, Cumberland, Gloucester,
Mercer, Middlesex, Monmouth,
Ocean, and Salem.)

8. St. Louis Regional Office, 911
Washington Avenue, Room 615, St.
Louis. Missouri 63101-1203, (Iowa,
Kentucky, Missouri, and Tennessee.)

9. San Francisco Regional Office, 525
Market Street, Room 2800, San
Francisco, California 94105-2789
(California.)

10. Seattle Regional Office, 915 Second.
Avenue, Suite 1840, Seattle,
Washington 98174-1001, (Alaska,
Hawaii, Idaho, Oregon, Washington,
and Pacific overseas areas.)

11. Washington Regional Office, 5203
Leesburg Pike, Suite 1109, Falls
Church. Virginia 22041-3473,
(Washington, DC., Maryland, all
overseas areas not otherwise covered,
and the following cities and counties
in Virginia: Alexandria, Falls Church,
Arlington, Fairfax City, Fairfax
County, Loudoun, and Prince
William.)

Appendix III to Part 1201-Approved
Hearing Locations by Regional Office
Atlanta Region
Atlanta, Georgia
Augusta. Georgia
Macon, Georgia
Savannah, Georgia
Birmingham. Alabama
Huntsville. Alabama
Montgomery, Alabama
Jacksonville, Florida
Miami, Florida
Orlando. Florida
Pensacola, Florida.
Tampa/St. Petersburg, Florida
Jackson, Mississippi
Asheville. North Carolina
Jacksonville. North Carolina
Raleigh. North Carolina
Columbia. South Carolina
Charleston, South Carolina
Boston Region
Boston. Massachusetts
I Hartford, Connecticut

New Haven, Connecticut
Bangor, Maine
Portland. Maine
Manchester, New Hampshire
Portsmouth, New Hampshire
Providence. Rhode Island
Burlington, Vermont

Chicago Region
Chicago, Illinois
Davenport, Iowa/Rock Island. Illinois
Indianapolis, Indiana
Detroit, Michigan
Minneapolis/St. Paul, Minnesota
Cleveland, Ohio
Cincinnati, Ohio
Columbus, Ohio
Dayton, Ohio
Milwaukee, Wisconsin

Dallas Region
Dallas, Texas
Corpus Christi, Texas
El Paso, Texas
Houston, Texas
San Antonio, Texas
Temple, Texas
Texarkana, Texas
Little Rock. Arkansas
Alexandria, Louisiana
New Orleans, Louisiana
Oklahoma City, Oklahoma
Tulsa. Oklahoma

Denver Region
Denver, Colorado
Pueblo, Colorado
Phoenix, Arizona
Tucson, Arizona
Wichita, Kansas
Billings, Montana
Great Falls, Montana
Missoula, Montana
Omaha. Nebraska
Las Vegas, Nevada
Reno, Nevada
Albuquerque. New Mexico
Bismarck. North Dakota
Rapid City, South Dakota
Sioux Falls, South Dakota
Salt Lake City, Utah
Casper, Wyoming

New York Region
Albany, New York
New York, New York
Buffalo, New York
Syracuse. New York
Newark. New Jersey

Philadelphia Region
Philadelphia, Pennsylvania
Harrisburg. Pennsylvania
Pittsburgh, Pennsylvania
Wilkes-Barre, Pennsylvania
Trenton. New Jersey
Dover. Delaware
Norfolk, Virginia
Richmond, Virginia
Roanoke, Virginia
Charleston. West Virginia
Morgantown, West Virginia

San Francisco Region
San Francisco, California
Fresno, California
Los Angeles, California
Sacramento. California
San Diego, California

28653



Federal Register / Vol. 54, No. 128 / Thursday July 6, 1989 / Rules and Regulations

Seattle Region
Seattle, Washington
Spokane, Washington
Richland, Kennewick, and Pasco, Washington
Anchorage, Alaska
Honolulu, Hawaii
Boise, Idaho
Pocatello, Idaho
Medford, Oregon
Portland, Oregon
St. Louis Region
St. Louis, Missouri
Kansas City. Missouri
Springfield, Missouri
Des Moines, Iowa
Lexington, Kentucky
Louisville, Kentucky
Knoxville, Tennessee
Nashville, Tennessee
Washington Region
Bailey's Crossroads, Falls Church, Virginia
Washington, DC
Baltimore, Maryland

Date: June 29,1989.
Robert E. Taylor,
Clerk of the Board.
[FR Doc. 89-15755 Filed 7--5-89; 8:45 am]
SILLING CODE 7400-01-M

5 CFR Part 1209

RIN 3124-AA19

Practices and Procedures for Appeals
of Personnel Actions Allegedly Based
on Whistleblowing and Requests for
Stays of Personnel Actions In Such
Cases

AGENCY: Merit Systems Protection
Board.

ACTION: Interim'rule with request for
comments.

SUMMARY: The U.S. Merit Systems
Protection Board (the Board] is
amending its regulations by adding a
new part to implement the
Whistleblower Protection Act of 1989,
Pub. L. 101-12.

DATES: Interim regulations effective July
9, 1989; comments must be received on
or before September 5, 1989.

ADDRESS: Send written comments to
Robert E. Taylor, Clerk of the Board,
Merit Systems Protection Board, 1120
Vermont Avenue NW Washington, DC
20419.

FOR FURTHER INFORMATION CONTACT:
Patricia Price, (202) 653-8919.

SUPPLEMENTARY INFORMATION:

Regulatory Flexibility Act

The Clerk, Merit Systems Protection,
Board, certifies that the Board is not
required to prepare an initial or final
regulatory analysis of this interim rule
pursuant to sections 603 and 604 of the

Regulatory Flexibility Act, because of
the determination that this regulation
would not have significant economic
impact on a substantial number of small
entities, including small businesses,
small organizational units and small
governmental jurisdictions.

List of Subjects in 5 CFR Part 1209
Administrative practice and

procedure, Government employees.
Accordingly, the Merit Systems

Protection Board amends 5 CFR by
adding Part 1209 as follows:

PART 1209: PRACTICES AND
PROCEDURES FOR APPEALS OF
PERSONNEL ACTIONS ALLEGEDLY
BASED ON WHISTLEBLOWING AND
REQUESTS FOR STAYS OF
PERSONNEL ACTIONS IN SUCH
CASES

Subpart A-Jurisdiction and Definitions

Sec.
1209.1 General.
1209.2 Jurisdiction.
1209.3 Scope.
1209.4 Application of 5 CFR Part 1201.
1209.5 Definitions.

Subpart B-Appeals of Personnel Actions
Allegedly Based on Whistleblowlng
1209.6 Filing of petitions for appeal and

responses.
1209.7 Content of petition for appeal,

request for a hearing.
1209.8 Content of agency response.
1209.9 Intervention of Special Counsel.
1209.10 Attorney fees under 5 U.S.C. 1221(g).
1209.11 Burden and degree of proof.
1209.12 Time limits for discovery.
1209.13 Initial decision.

Subpart C-Requests for Stays of
Personnel Actions
1209.14 Filing of requests for stays of

personnel actions and responses.
1209.15 Content of stay request and

response.
1209.16 Hearing and order ruling on stay

request.
1209.17 Duration of stays, interim

compliance.
1209.18 Board review of orders granting or

denying stays.

Subpart D-Reports on Applications for
Transfers
1209.19 Filing of agency reports.

Authority: 5 U.S.C. 1204, 1221, and 7701.

Subpart A-General

§ 1209.1 General.
The Board exercises jurisdiction over

appeals authorized by 5 U.S.C. 1221(a).
These appeals are known as Individual
Right of Action appeals. The Board also
has jurisdiction over appeals authorized
by any law, rule, or regulation other
than 5 U.S.C. 1221(a). Examples of such
otherwise appealable actions are

generally listed in 5 CFR 1201.3(a)(1)-
(19).

§ 1209.2 Jurisdiction.
Subject to 5 U.S.C. 1214(a)(3), the

Board has jurisdiction over appeals by
an employee, former employee, or
applicant for employment with respect
to a personnel action taken, proposed,
threatened, or not taken because of the
individual's whistleblowing activities, as
defined in 5 U.S.C. 2302(b)(8). Where it
is alleged that a personnel action within
the Board's jurisdiction was based on
whistleblowing, the Board may also stay
the personnel action.

§ 1209.3 Scope.
This part governs any appeal where

the appellant alleges that a personnel
action defined in 5 U.S.C. 2302(a)(2) was
threatened, proposed, taken, or not
taken because of the individual's
whistleblowing activities. Included are
Individual Right of Action appeals
authorized by 5 U.S.C. 1221(a) and other
appealable actions where a law, rule, or
regulation authorizes a direct appeal to
the Board and the appellant alleges that
the agency action was based on his or
her whistleblowing activities. Subpart C
of this part governs any request for a
stay of a personnel action allegedly
based on the appellant's whistleblowing
activities.

§ 1209.4 Application of 5 CFR Part 1201.
Where appropriate and unless

provided otherwise, the Board shall
apply Subparts A, B, C, E, F and G of 5
CFR Part 1201 to appeals and stay
requests governed by this Part.

§ 1209.5 Definitions.
(a) "Personnel action means, as to

individuals and agencies covered by 5
U.S.C. 2302:

(1) An appointment;
(2) A promotion;
(3) An adverse action under Chapter

75 of Title 5, United States Code or other
disciplinary or corrective action;

(4) A detail, transfer, or reassignment;
(5) A reinstatement;
(6) A restoration;
(7) A reemployment;
(8) A performance evaluation under

Chapter 43 of Title 5, United States
Code;

(9) A decision concerning pay,
benefits, or awards, or concerning
education or training if the education or
training may reasonably be expected to
lead to an appointment, promotion,
performance evaluation, or other
personnel action; or

(10) Any-other significant change in
duties or responsibilities which is
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inconsistent with the employee s salary
or grade level.

(b) "Whistleblowing" includes: (1)
Any disclosure of information by an
employee, former employee, or applicant
that the individual reasonably believes
evidences a violation of any law, rule, or
regulation, or gross mismanagement, a
gross waste of funds, an abuse of
authority, or a substantial and specific
danger to public health or safety, if such
disclosure is not specifically prohibited
by law and if such information is not
specifically required by Executive order
to be kept secret in the interest of
national defense or the conduct of
foreign affairs; or

(2) Any disclosure to the Special
Counsel, or to the Inspector General of
an agency or another employee
designated by the head of the agency to
receive such disclosures, of information
which the individual reasonably
believes evidences a violation of any
law, rule, or regulation, or gross
mismanagement, a gross waste of funds,
an abuse of authority, or a substantial
and specific danger to public health or
safety.

(c) An "Individual Right of Action" is
an appeal, authorized by 5 U.S.C. 1221,
of a personnel action that the appellant
alleges was threatened, proposed, taken,
or not taken because of the appellant's
whistleblowing activities. Before filing
an Individual Right of Action with the
Board, the appellant must have sought
corrective action from the Special
Counsel, and, as required by 5 U.S.C.
1214(a](3), exhausted those proceedings.
Individual Right of Action appeals are
governed by Part 1209.

(d) An "otherwise appealable action"
means an agency action that is directly
appealable to the Board under a law,
rule, or regulation which does not
require the individual to first seek
corrective action from the Special
Counsel and which was allegedly taken
because of the appellant's
whistleblowing activities. Examples of
the types of personnel actions which
may be appealed directly to the Board
without the requirement that the
individual first seek corrective action
from the Special Counsel are generally
listed in 5 CFR 1201.3(a)(1H19). If an
individual is authorized under a law,
rule, or regulation to file an appeal
directly with the Board, but elects to
seek corrective action from the Special
Counsel before appealing to the Board,
the appeal to the Board is still an
otherwise appealable action which is
governed by this Part if the individual
alleges that the action was taken
because of whistleblowing.

(e) The following examples illustrate
some of the differences between an

Individual Right of Action and an
otherwise appealable action.

Example 1: Agency A gives Mr. X a
performance evaluation under 5 U.S.C.
Chapter 43 which rates him as "minimally
satisfactory. Mr. X believes that the agency
has rated him "minimally satisfactory"
because of his whistleblowing activities.
Because a performance evaluation is not,
standing alone, an action which is directly
appealable to the Board under a law, rule, or
regulation. Mr. X must first seek corrective
action from the Special Counsel concerning
the evaluation before appealing to the Board
or before seeking a stay of the evaluation
from the Board. If Mr. X appeals the
evaluation to the Board after the Special
Counsel proceeding is terminated or
exhausted, his appeal is an Individual Right
of Action appeal that is governed by Part
1209 of the Board's regulations.

Example 2: Agency B removes Ms. Y for
alleged misconduct under 5 U.S.C. 7513. Ms.
Y believes that the agency removed her
because of her whistleblowing activities.
Because the removal action is directly
appealable to the Board under 5 U.S.C. 7513,
Ms. Y may elect to file an appeal with the
Board without first seeking corrective action
from the Special Counsel or she may seek
corrective action from 1he Special Counsel
and then appeal to the Board after the
Special Counsel proceeding is terminated or
exhausted, as provided m 5 U.S.C. 1214(a)(3).
In either case, her appeal to the Board is
governed by Part 1209 if she alleges that the
removal action was taken because of her
whistleblowing activities.

Subpart B-Appeals of Personnel
Actions Allegedly Based on
Whistleblowing

§ 1209.6 Filing of petitions for appeal and
responses.

(a) Requirement for termination or
exhaustion of Special Counsel
proceeding in Individual Right of Action
appeals. Except in a case in which an
employee, former employee, or applicant
for employment has the right to appeal
directly to the Board under any law,
rule, or regulation, the individual shall
first seek corrective action from the
Special Counsel before appealing to the
Board concerning a personnel action
allegedly based on whistleblowing.

(b) Place of filing. Petitions for appeal
shall be filed at the appropriate Board
regional. office as set forth in 5 CFR
1201.4(d).

(c) Time of filing. (1) Direct appeals to
the Board: Where an individual seeks
corrective action directly from the Board
concerning an otherwise appealable
action allegedly based on
whistleblowing without first seeking
corrective action from the Special
Counsel, the time for filing the appeal is
governed by 5 CFR 1201.22(b). That
section provides that a petition for
appeal must be filed during the period

beginning with the day after the
effective date of the action being
appealed until not later than 20 days
after the effective date. A petition for
appeal from a final or reconsideration
decision that does not set an effective
date must be filed within 25 days of the
date of the issuance of the decision.

(2) Appeals to the Board after
corrective action has been sought from
the Special Counsel: Where an
employee, former employee, or applicant
for employment has sought corrective
action from the Special Counsel
concerning a personnel action allegedly
based on whistleblowing, the time limit
for filing an appeal of such action with
the Board is governed by 5 U.S.C.
1214(a)(3). Under that section, any
petition for appeal must be filed:

(i) No later than 60 days after the
Office of Special Counsel provided the
individual with notification that it was
terminating its investigation concerning
the individual's allegations; or,

(ii) If the Office of Special Counsel
has not notified the individual that it
shall seek corrective action on the
individual's behalf, no earlier than the
120th day after the individual sought
corrective action from the Special
Counsel.

(3) Appeals to the Board after a stay
request has been decided: Where an
individual has filed a request for a stay
of a personnel action with the Board
without first filing a petition for appeal
of the action, any petition for appeal
must be filed within 20 days after the
date of the issuance of the order ruling
on the stay request. Failure to file an
appeal within this time limit may result
in the termination of any stay that has
been granted, absent a showing of good
cause.

(d) Method of filing. Filing must be
made either by personal delivery during
normal business hours to the
appropriate Board regional office as set
forth in 5 CFR 1201.4(d) or by mail
addressed to that office.

§ 1209.7 Content of petition for appeal,
request for a hearing.

(a) Content A petition for appeal must
be filed by the appellant, his/her
designated representative, or a party
properly substituted under 5 CFR
1201.35. Petitions may be in any format,
including letter form, but must contain
the following:

(1) The nine (9) items or types of
information required in 5 CFR 1201.24(a)
(1)-49) for the filing of a petition for
appeal

(2) In cases where the individual first
sought corrective action from the
Special Counsel concerning the
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personnel action now being appealed,
documentary evidence that the appeal
has been filed within the time limits set
forth in § 1209.6(c)(2);

(3] A description of the action that is
being appealed, identification of
employees by name and position who
took the action or actions, if known to
the appellant, and a chronology of facts
concerning the personnel action
complained of;

(4) Evidence or argument that:
(i) The appellant was or will be

subjected to a personnel action as
defined in § 1209.5(a), or that the agency
has threatened to take or not to take
such a personnel action; and

(ii) The personnel action was or will
be based on the appellant's
whistleblowing, as described in
§ 1209.5(b).

(b) Request for a hearing. A request
for a hearing shall be filed with the
petition for appeal, or within such time
period as set by the presiding official.
Failure to make a timely request will be
deemed to constitute a waiver of any
right to a hearing. If a hearing is not
requested, or if the appellant fails to
appear for the scheduled hearing
without good cause, the appeal may be
adjudicated on the record.

§ 1209.8 Content of agency response.
The agency shall comply with 5 CFR

1201.25 with respect to the content of its
response to the appeal.

§ 1209.9 Intervention of Special Counsel.
The Special Counsel may intervene as

a matter of right in an action brought by
an individual under 5 U.S.C. 1221 or an
appeal brought by an individual under 5
U.S.C. 7701 only with the individual's
consent.

§ 1209.10 Attorney fees under 5 U.S.C.
1221(g).

The presiding official shall require
payment by the agency involved of
reasonable attorney fees and any other
reasonable costs if the appellant is the
prevailing party in an appeal covered by
5 U.S.C. 1221(g).

§ 1209.11 Burden and degree of proof.
(a) Subject to the provisions of

paragraph (b) of this section, in any case
involving an alleged prohibited
personnel practice described in 5 U.S.C.
2302(b)(8), the Board shall order such
corrective action as the Board considers
appropriate if the employee, former
employee, or applicant for employment
demonstrates that a disclosure
described under 5 U.S.C. 2302(b)(8) was
a contributing factor in the-personnel
action which, was taken, not taken, or is
to be-taken against such employee,
former employeei or applicant.

(b) Corrective action under paragraph
(a) of this section may not be ordered if
the agency demonstrates by clear and
convincing evidence that it would have
taken or not taken (as appropriate) the
same personnel action in the absence of
such disclosure.

§ 1209.12 Time limits for discovery.
Presiding officials shall have the

authority on their own motion or at the
request of the parties to waive the time
limits for discovery set forth in 5 CFR
1201.73(d) to accommodate the
particular circumstances of an appeal
covered by this part. A party may
request the presiding official to expand
the time limits for discovery to permit
the party to obtain answers to
interrogatories before serving notice of
depositions.

§ 1209.13 Initial decision.
The presiding official shall prepare an

initial decision after the closing of the
record that meets the requirements of 5
CFR 1201.111.

Subpart C-Requests for Stays of
Personnel Actions

§ 1209.14 Filing of requests for stays of
personnel actions and responses.

(a) Prerequisites for filing a request
for a stay. An individual who seeks, or
is required to seek, corrective action
from the Special Counsel concerning a
personnel action that the individual
alleges was or will be based on
whistleblowing, may request a stay of
the personnel action from the Board
when the individual is eligible to file an
appeal with the Board under 5 U.S.C.,
1214(a)(3). An individual may also seek
a stay of an otherwise appealable
action, as defined in section 1209.5(d),
allegedly based on whistleblowing. A
stay orders the agency to suspend the
complained-of personnel action.

(b) Place of filing. Requests for stays
of personnel actions and responses to
such requests shall be filed at the
appropriate Board regional office as set
forth in 5 CFR 1201.4(d).

(c) Time of filing. (1) An individual
seeking a stay of a personnel action
from the Board must:

(i) File a request for a stay and a
petition for appeal of the same
personnel action no later than the time
limit set forth in 5 CFR 1209.6(c) for the
filing of a petition for appeal; or

ii) First file a timely petition for
appeal of the personnel action, as
provided in § 1209.6(c), and then file a
request for a stay of the same action no
later than the time limit set for close of
discovery in the appeal; or

(iii) File a stay request within the time
limit set forth in § 1209.6(c), and then file

a petition for appeal within 20 days after
the date of the issuance of the order
ruling on the stay request.

(2) If an individual files a stay request
and petition for appeal pursuant to
paragraph (c)(1)(iJ of this section, the
stay request and petition for appealmay
be filed at the same time or in any order,
but both must be filed within the time
limit set forth in § 1209.6(c).
(d) Service of stay request on agency.

If an individual filing a request for a
stay of a personnel action has not yet
filed an appeal with the Board
concerning that action, or the agency
has not yet designated a representative
in the appeal, the individual shall serve
copies of the stay request upon the local
servicing personnel officer and the
agency's General Counsel no later than
the date the stay request is filed with the
Board's regional office. If an individual
filing a stay request has previously filed
an appeal with the Board concerning the
same personnel action, he or she shall
serve the stay request on the
representative whom the agency
designated in the appeal. The individual
filing the stay.request shall include a
certificate of service with the request
indicating how and when service on the
agency was made.

(e) Method of filing. Filing must be
made either by personal delivery during
normal business hours to the
appropriate Board regional office or by
mail addressed to that office.

§ 1209.15 Content of stay request and
response.

(a) A request for a stay must be filed
by the individual affected by the
personnel action for which a stay is
sought, his or her representative, or a
party properly substituted under 5 CFR
1201.35 and must contain:

(1) The name, address, and telephone
number of the individual requesting the
stay, and the name and address of the
acting agency;

(2) The name, address, and telephone
number of the individual's
representative, if any;

(3) The signature of the individual
requesting the stay and his or her
representative, if any;

(4) A chronology of facts, including a
description of the individual's disclosure
and the action taken by the agency;

(5) Evidence and/or argument
demonstrating that there is a substantial
likelihood that the:

(i) Action proposed, threatened, taken,
or not taken is a personnel action, as
defined in § 1209.5(a); and

(ii) Agency action complained of was
based on whistleblowing, as defined in
§ 1209.5(b); and
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(iii) Individual will prevail on the
merits of his or her appeal of the
personnel action;

(6) Evidence and/or argument
addressing how long the stay should
remain in effect;

(7) Any documentary evidence that
supports the stay request; and

(8) A certificate of service specifying
how and when service of the stay
request on the agency was made.

(b) Agency response. (1) The agency's
response to the stay request must be
served so that it is received by the
regional office within five calendar days
(excluding Saturdays, Sundays, and
legal holidays) of the date that the
individual served the stay request on the
agency, as shown by the certificate of
service submitted by the appellant with
the stay request. If the agency is unable
to file a written response within this
time limit, it shall request that the
presiding official hold a conference to
receive the agency's oral response. Such
request must be received by the regional
office within five days of the date that
the individual served the stay request on
the agency. If the agency is allowed to
submit an oral response, it shall, if
ordered by the presiding official, submit
a written response which memorializes
its oral response on the date specified
by the presiding official.

(2) The agency's response to the stay
request shall include:

(i) A specific response admitting,
denying or explaining, in whole or in
part, each allegation in the individual's
stay request; and

(ii) Evidence and/or argument
addressing whether there is a
substantial likelihood that the individual
will prevail on the merits of the appeal
and whether granting the stay would
result in extreme hardship to the agency.
The agency response shall also include
any documentation relevant to the
agency's position on these issues. If the
appellant has filed a stay request and an
appeal at the same time, the agency
shall also furnish, on the date set by the
presiding official, a response to the
appeal as required by 5 CFR 1209.8.

§ 1209.16 Hearing and order ruling on stay
request.

(a) Hearing. The presiding official
may hold a hearing on the request for a
stay upon his or her own motion, or
upon request of a party.

(b) Order ruling on stay request. (1) If
the presiding official determines that
granting a stay is appropriate, it shall be
granted within 10 calendar days
(excluding Saturdays, Sundays, and
legal holidays) after the request is
received by the appropriate Board
office.

(2) The presiding official shall prepare
a written order ruling on the stay
request, if possible, or make an oral
ruling on the stay request followed by a
written order, The written order shall
set forth the factual and legal basis on
which the ruling granting or denying the
stay is made. In ruling on the stay
request, the presiding official shall
consider primarily whether there is a
substantial likelihood that the individual
will prevail on the merits of the appeal
and whether the stay would result in
extreme hardship to the agency. If the
presiding official grants the stay request,
the order shall specify the effective date
and duration of the stay, and shall
inform the agency of the requirement for
interim compliance and the procedures
for appeal of the order, as set forth
below in § § 1209.17 and 1209.18..

§ 1209.17 Duration of stays, Interim
compliance.

(a) If a stay is granted, it will become
effective on the date specified in the
order. The stay will remain in effect for
the time period set forth in the order,
until the Board issues a final decision on
the appeal of the underlying personnel
action which was stayed, or until the
Board vacates or modifies the stay,
whichever occurs first. An agency shall
immediately comply with an order
granting a stay notwithstanding the fact
that the order has not become final.

(b) A party may seek enforcement of
any order granting a stay request.
Petitions for enforcement of orders
granting stay requests shall generally be
processed in accordance with the
procedures set forth in 5 CFR Part 1201,
Subpart F except that such procedures
shall be applicable notwithstanding the
fact that the order granting the stay
request is not a final order, and an
agency which has been ordered to stay
a personnel action shall continue to
comply with the stay for the time period
set forth in the order, until the Board
issues a final decision on the appeal of
the underlying personnel action, or
vacates or modifies the stay, whichever
occurs first.

§ 1209.18 Board review of orders granting
or denying stays.

Any party to the proceeding may file
an interlocutory appeal of an order
granting or denying a stay as provided
in 5 CFR 1201.93. However, if an agency
files a motion for certification of an
order granting a stay, it shall include
with the motion evidence that it has
complied with the stay. The presiding
official shall grant any motion for
certification filed by either party, except
that an agency motion for certification
of an order granting a stay shall be

denied if the agency has failed to file
evidence of compliance with the stay.
Subpart D-Reports on Applications

for Transfers

§ 1209.19 Filing of agency reports.
When an employee who has applied

for a transfer to another position in an
Executive agency under 5 U.S.C. 3352(d)
requests the agency head to review a
rejection of his or her application of
transfer, § 3352(d) requires the agency
head to complete the review and
provide a written statement of findings
to the employee and the Board within 30
days after receiving the request. The
agency shall file the written statement
of findings with the Clerk of the Board
within the 30-day time limit.

Date: June 29, 1989.
Robert E. Taylor,
Clerk of the Board.
[FR Doc. 89-15756 Filed 7-5-89; 8:45 am)
ILLING CODE 7400-01-M

5 CFR Part 1202

RIN 3124-AA1B

Statutory Review Board

AGENCY: Merit Systems Protection
Board.
ACTION: Final rule.

SUMMARY: The U.S. Merit Systems
Protection Board is revising its
regulations in this Part in plain English
and otherwise changing the regulations
to use current terminology, and revising
the authority citation to conform to Pub.
L. 101-12. It is removing § 1202.1(b) since
there should be no further need to
designate employees to chair
performance rating review boards to
review performance ratings pending
prior to the effective date of the Civil
Service Reform Act of 1978 (Pub. L 95-
454). It is substituting the term
"presiding official" for "hearing officer
to conform to present Board usage.
EFFECTIVE DATE: July 9, 1989.
FOR FURTHER INFORMATION CONTACT.
Charles J. Stanislav, (202) 653-8931.

List of Subjects in 5 CFR Part 1202

Administrative practice and
procedure, Civil rights, Government
employees.

Accordingly, the Merit Systems
Protection Board revises 5 CFR Part 1202
consisting of § 1201.1 as follows:
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PART 1202-STATUTORY REVIEW
BOARD

The authority for 5 CFR Part 1202 is
revised to read:

Authority: 5 U.S.C. 1204.

§ 1202.1 Designating Chairman of
Statutory Review Board.

At the written request of the
Department of Transportation, the
Chairman of the Board will designate a
presiding official of the Board to serve
as the Chairman of any Board of Review
established by the Secretary of
Transportation under 5 U.S.C. 3383(b) to
review certain actions to remove air
traffic controllers.

Date: June 29,1989.
Robert E. Taylor,
Clerk of the Board.
[FR Doc. 89-15757 Filed 7-5-89; 8:45 aml
BILLING CODE 7400-01-M

5 CFR Part 1203

RIN 3124-AA07

Procedures for Review of Rules and
Regulations of the Office of Personnel
Management

AGENCY: Merit Systems Protection
Board.
ACTION: Final rule.

SUMMARY: On June 2, 1989, [54 FR
23632], the Board published final
regulations in this Part in "plain
English" On July 9, 1989, the
Whistleblower Protection Act of 1989,
Pub. L. 101-12 becomes effective. That
law makes certain changes in Title 5
U.S. Code which require that technical
and conforming changes be made in this
Part.
EFFECTIVE DATE: July 9, 1989.
FOR FURTHER INFORMATION CONTACT.
Charles J. Stanislav, (202) 653-8931.
SUPPLEMENTARY INFORMATION:

iast of Subjects in 5 CFR Part 1203
Administrative practice and

procedure, Civil rights, Government
employees.

Accordingly the Board amends Part
1203 as follows:

PART 1203-PROCEDURES FOR
REVIEW OF RULES AND
REGULATIONS OF THE OFFICE OF
PERSONNEL MANAGEMENT

1. Authority for Title 5 CFR Part 1203
is revised to read:

Authority: 5 U.S.C. 1204(a), 1204(f), and
1204(h).

2. Section 1203.1 is amended by
revising paragraph (a) to read as
follows:

§ 1203.1 Scope: Application of Part 1201,
Subpart B.

(a) General. This part applies to the
Board's review, under 5 U.S.C. 1204(a)(4)
and 1204(f), of any rules or regulations
("regulations") issued by the Office of
Personnel Management (OPM). It
applies to the Board's review of the way
in which an agency implements
regulations, as well as to its review of
the validity of the regulations on their
face.

3. Section 1203.2 Is amended by
revising paragraph (f) to read as follows:

§ 1203.2 Definitions.

(f) "Regulation review" means the
procedure under which the Board, under
5 U.S.C. 1204(f), reviews regulations
issued by OPM on their face, or reviews
those regulations as they have been
implemented, or both, in order to
determine whether the regualtions
require any employee to commit a
prohibited personnel practice.

4. Section 1203.15 is revised to read as
follows:

§ 1203.5 Review of Regulations on the
Board's own motion.

The Board may, from time to time,
review a regulation on its own motion
under 5 U.S.C. 1204(f)(1](A). When it
does so, it will publish notice of the
review in the Federal Register.

Date: June 29,1989.
Robert E. Taylor,
Clerk of the Board.
[FR Doc. 89-15758 Filed 7-5-89; 8:45 am]
BILLING CODE 7400-01-M

5 CFR Part 1204

RIN 3124-AA08

Availability of Official Information

AGENCY: Merit Systems Protection
Board.
ACTION: Final rule,

SUMMARY: The Merit Systems Protection
Board is revising its regulations in this
Part in plain English. The Board has
completed a thorough review of its
existing regulations to identify any
words or phrases that could be rewritten
to be more readily understood by
persons who are not practitioners in
personnel administration or the law. The
regulations published today reflect that
review. The revised language is not

intended to change the meaning or
requirements of the existing sections. In
addition the Board is revising the
authority citation to conform to Pub. L.
101-12.
EFFECTIVE DATE: July 9, 1989.
FOR FURTHER INFORMATION CONTACT.
Charles J. Stanislav, (202) 653-8931.

lAst of Subjects m 5 CFR Part 1204

Freedom of Information,
Administrative practice and procedure,
Privacy.

Accordingly, 5 CFR Part 1204 is
revised as follows:

PART 1204-AVAILABILITY OF
OFFICIAL INFORMATION

Subpart A-Purpose and Scope

Sec;
1204.1 Purpose.
1204.2 Scope.

Subpart B-Procedures for Disclosure of
Records under the Freedom of Information
Act
1204.11 Requests for access to Board

records.
1204.12 Fees.
1204.13 Denials.
1204.14 Requests for access to confidential

commercial information.

Subpart C-Appeals
1204.21 Submission.
1204.22 Decisions on appeal.

Authority: 5 U.S.C. 552 and 1204, Pub. L 99-
570 and E.O. 12600.

Subpart A-Purpose and Scope

§ 1204.1 Purpose.
This part implements the Freedom of

Information Act (FOIA), 5 U.S.C. 552, by
prescribing the procedures to follow
when requesting information from the
Board, and by stating the fees that will
be charged for that information.

§ 1204.2 Scope.
(a) For the purpose of this part, the

term "information" has the same
meaning as the term "records" in § 552
of Title 5, United States Code. All
written requests for information that are
not processed under Part 1ZO5 of the
Board's regulations will be processed
under this part. The Board may
continue, without complying with the
provisions of this part, to furnish.the
public with the information it
customarily has furnished in the regular
course of performing its official duties,
unless furnishing the information would
violate the Privacy Act of 1974, 5 U.S.C.
552a, or another law.

(b) When the subject of the record, or
the subject's authorized representative,
requests a record from a Privacy Act
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system of records, as that term is
defined by 5 U.S.C. 552a(a)(5), and the
Board retrieves the record by the
subject's name or other personal
identifier, the Board will handle the
request under the procedures and fees
applicable in 5 CFR Part 1205. When a
third party makes a request for access to
those records, without the express
written consent of the subject of the
record, the Board will handle the request
under this part.

(c) When a party to an appeal
requests a copy of a tape recording or
transcript (if one has been prepared) of
a hearing that the Board or a presiding
official of the Board conducted under
Part 1201 or Part 1209 of this chapter, the
Board will handle the request under 5
CFR 1201.53. When someone other than
a party to the appeal makes this request,
the Board will handle the request under
this part.

(d) In accordance with 5 U.S.C.
552(a)(2), the Board's final opinions and
orders (including concurring and
dissenting opinions), those statements of
policy and interpretations adopted by
the Board and that are not published in
the Federal Register, and administrative
staff manuals and instructions to staff
that affect a member of the public are
available for public inspection and
copying in the Board's Headquarters
Library, Room 828, 1120 Vermont
Avenue NW Washington, DC 20419.

Subpart B-Procedures for Disclosure
of Records Under the Freedom of
Information Act

§ 1204.11 Requests for access to Board
records.

(a) Submission of a request. A person
may request a record of the Board under
this part by writing to the office that
maintains the record. If the requester
has reason to believe that the records in
question are located in a regional office,
the request must be submitted to that
office. A list of the addresses of the
Board's 11 regional offices appears in
Appendix II of 5 CFR Part 1201. Other
requests must be addressed to the Clerk
of the Board, 1120 Vermont Avenue
NW Washington, DC 20419. Requests
submitted under this part must be
clearly marked "Freedom of Information
Act Request" on both the envelope and
the request.

(b) Form. A request must describe the
records sought in enough detail to
enable Board personnel to locate the
records with no more than a reasonable
effort. Wherever possible, a request
must include specific information about
each record sought, such as the date,
title or name, author, recipient, and
subject matter of the record. In addition,

if the request seeks records pertaining to
cases decided by the Board, it must
indicate the title of the case, the MSPB
docket number, and the date ofrthe
decision.

(c) Time limits and decisions. The
Board will make a decision on a request
within 10 workdays after the regional
office or the Office of-the Clerk receives
it, except under "unusual
circumstances" as that term is defined
at 5 U.S.C. 552(a)(6)(B). Where "unusual
circumstances" exist, the Board may
extend the time period for making a
decision on the request by no more than
10 additional working days. When it
does so, it will provide written
notification of the extension to the
requester. If a request or an appeal is
not properly labeled or is submitted to
the wrong office, the time for processing
the request will being when the proper
office receives it. The Clerk of the Board
or the Director of any of the Board's
regional offices may make a decision on
a request.

§ 1204.12 Fees.
(a) General. The Board will charge the

requester fees for services provided in
responding to and processing requests
for information. Those fees will be
charged according to the schedule
contained in paragraph [d) of this
section, and will recover the full
allowable direct costs that the Board
incurs. Fees may be charged for time
spent searching for information, even if
the Board fails to locate responsive
records, and even if it determines that
the information is exempt from
disclosure. It will not charge the
requester, however, if the fee for any
request is less than $25 (the cost to the
Board of processing and collecting the
fee).

(b) Definitions. (1) The term "direct
costs" means those costs that an agency
actually incurs in searching for and
duplicating (and in the case of
commercial requesters, reviewing)
documents to respond to a FOIA
request. Direct costs include, for
example, the salary of the employee
performing work (the basic rate of pay
for the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating duplicating machinery.
Overhead expenses, such as costs of
space and of heating or lighting the
facility in which the records are stored,
are not included in direct costs.

(2) The term "search" includes all time
spent looking for material in response to
a request, including page-by-page or
line-by-line identification of material
within documents. Searches will be
done in the most efficient and least
expensive manner in order to minimize

costs for both the Board and the
requester. Searches may be done
manually or by computer using existing
programming.

(3) The term "duplication" means the
process of making a copy of a document
necessary to respond to a FOIA request.
Those copies can take the form of paper,
microform, audio-visual materials, or
machine-readable documentation (e.g.,
magnetic tape or disk), among others.
The copy provided will be in a form that
is reasonably usable by requesters.

(4) The term "review" includes the
process of examining documents to
determine whether any portion of them
may be exempt from disclosure under
the FOIA, when the documents have
been located in response to a request
that is for a commercial use. The term
also includes processing any documents
for disclosure, e.g., doing all that is
necessary to edit them and otherwise
prepare them for release. Review does
not include time spent resolving general
legal or policy issues regarding whether
exemptions apply.

(5) The term "commercial use request"
means a request from or on behalf of
one who seeks information for a use or
purpose that furthers the commercial,
trade, or profit interests of the requester
or the person on whose behalf the
request is made. In determining whether
a requester properly belongs in this
category, the Board will determine the
use the requester will make of the
documents requested. Moreover, where
the Board has reasonabld cause to doubt
the use a requester will make of the
records sought, or where that use is not
clear from the request itself, the Board
will seek additional clarification before
assigning the request to a specific
category.

(6) The term "educational institution"
means a preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,
an institution of undergraduate higher
education, an institution of professional
education, or an institution of vocational
education that operates a program or
programs of scholarly research.

(7) The term "noncommercial
scientific institution" means an
institution that is not operated on a
"commercial" basis as that term is used
above, and that is operated solely for
the purpose of conducting scientific
research whose results are not intended
to promote any particular product or
industry.

(8) The term "representative of the
news media means any person actively
gathering news for an entity that is
organized and operated to publish or
broadcast news to the public. The term
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.news" means information that
concerns current events or that would
be of current interest to the public.

(c) Categories of requesters. There are
four categories of FOIA requesters:
Commercial use requesters; educational
and noncommercial scientific
institutions; representatives of the news
media; and all other requesters. To be
included in the category of educational
and noncommercial scientific
institutions, requesters must show that
the request is authorized by a qualifying
institution and that they are seeking the
records not for a commercial use, but in
furtherance of scholarly or scientific
research. To be included in the news
media category, a requester must meet-
the definition in paragraph (b)(8) of this
section and the request must not be
made for a commercial use. To avoid
commercial use charges, requesters
must show that they should be included
in a category or categories other than
that of commercial use requesters. The
board will determine the categories m
which to place requesters for fee
purposes. It will make these
determinations based on information
provided by the requesters and
information otherwise known to the
Board.

(d) Charges. The Board will provide
all requesters, except commercial use
requesters as that term is defined above,
the first 100 pages (paper copies of
standard agency size) of duplication and
the first two hours of search time
without charge.

(1) When the Board receives a
request:

(i) From a commercial use requester, it
will assess charges that recover the full
direct costs for searching for the
information requested, reviewing it for
release at the initial request stage,
reviewing it after an appeal to determine
whether other exemptions not
considered prior to the appeal apply to
it, and duplicating it;

(ii) From an educational and
noncommercial scientific institution or,
to the extent duplication exceeds 100
pages, from a representative of the news
media, it will assess only charges for the
cost of duplication of the requested
information;

(iii) From all other requesters, to the
extent reproduction exceeds 100 pages
and search time exceeds 2 hours, it will
assess fees to recover the full direct cost
of searching for and duplicating
requested records.

(2) When the Board reasonably
believes that a requester or group of
requesters is attempting to divide a
request into a series of requests in order
to evade the assessment of fees, the
Board will combine the requests and

charge fees accordingly. The Board will
not combine multiple requests on
unrelated subjects from one requester.

(3) When the Board determines that
charges for a request are likely to
exceed $250, the Board will require the
requester to provide an advance
payment of the entire fee before
continuing to process the request.

(4) When a requester has an
outstanding fee charge or has failed
previously to pay a fee on time, the
Board will require the requester to pay
any outstanding amount owed, and to
make an advance payment of the full
amount of the estimated fee before the
Board begins to process a new or
pending request from that requester, and
before it applies administrative time
limits for making a determination on the
new or pending request.

(e) Fee schedule. (1) Fees for
document searches for records will be
charged at a rate of $3.75 for each
quarter of an hour.

(2) Fees for computer searches for
records will be charged at a rate of 90
cents for each computer minute.

(3) Fees for review at the initial
administrative level to determine
whether records or portions of records
are exempt from disclosure, and for
review after an appeal to determine
whether the records are exempt on other
legal grounds, will be assessed, for
commercial use requests, at the rate of
$8.50 an hour.

(4) Fees for paper copy duplication
will represent the reasonable direct
costs to the Board of making copies,
taking into account the salary of the
operator, as well as the cost of the
reproduction machinery. Based on these
criteria, the Board has determined that
the fee for photocopying records is 10
cents a page, the fee for duplicating
audio tapes is $5.75 a cassette tape, the
fee for computer printouts is 10 cents a
page, the fee for records produced on
magnetic computer tapes is $21 a tape,
and the fee for records produced on
computer diskettes is $2.70 a diskette.
When the Board estimates that
duplication costs will exceed $25, it will
notify the requester of the estimated
amount unless the requester has
indicated in advance a willingness to
pay an equal or higher amount.

(f) Fee waivers. (1) Upon request, the
Clerk of the Board or regional director,
as appropriate, will furnish information
without charge or at reduced charges if
it is established that disclosure "is in the
public interest because it is likely to
contribute significantly to public
understanding of the operations or
activities of the government. Factors on
which this decision will be based
include:

(i) The subject of the request: Whether
the subject of the requested records
concerns the operations or activities of
the government;

(ii) The informative value of the
information to be disclosed: Whether
the disclosure is likely to contribute to
an understanding of government
operations or activities;

(iii) Whether disclosure of the
requested information is likely to
contribute to public understanding of the
subject of the disclosure; and

(iv) The significance of the
contribution the disclosure would make
to public understanding of government
operations or activities.

(2) If information is to be furnished
without charge or at reduced rates, the
requester must also establish that
disclosure of the information is not
primarily in the commercial interest of
the requester. Factors on which this
decision will be based include:

(i) Whether the requester has a
commercial interest that would be
furthered by the requested disclosure;
and, if so,

(ii) Whether the identified commercial
interest of the requester is sufficiently
large, in comparison with the public
interest in disclosure, that disclosure is
primarily in the commercial interest of
the requester.

(3) The requester has the burden of
establishing eligibility for a waiver of
fees or for reduced fees. The denial of a
request for waiver of fees may be
appealed under subpart C of this part.

§ 1204.13 Denials.
A denial of a request for reduced fees

or of a request for waiver of fees, or
denial of a request for a record, in whole
or in part, will be made in writing, will
state the reasons for the denial, and will
notify the requester of the right to
appeal the denial.
§ 1204.14 Requests for access to
confidential commercial Information.

(a) General. Confidential commercial
information provided to the Board by a
business submitter will not be disclosed
in response to a Freedom of Information
Act request except in accordance with
this section.

(b) Definitions. (1) The term
"confidential commercial information"
means records provided to the
government by a submitter that arguably
contain material exempt from release
under Exemption 4 of the Freedom of
Information Act, 5 U.S.C. 552(b)(4),
because disclosure could reasonably be
expected to cause substantial
competitive harm.
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(2) The term "submitter" means any
person or entity who provides
confidential commercial information to
the government. The term "submitter"
includes, but is not limited to
corporations, state governments, and
foreign governments.

(c) Notice to business submitters. The
Board will provide a business submitter
with prompt written notice of a request
encompassing its confidential
commercial information whenever that
action is required under paragraph (d) of
this section, and except as provided in
paragraph (h) of this section. This
written notice will either describe the
exact nature of the confidential
information requested or will provide
copies of the records or portions of
records containing the commercial
information.

(d) When initial notice is required. (1)
With respect to confidential commercial
information submitted to the Board
before January 1, 1988, the Board will
give the business submitter notice of a
request whenever.

(i) The information is less than 10
years old; or

(ii) The Board has reason to believe
that disclosure of the information could
reasonably be expected to cause
substantial competitive harm.

(2) With respect to confidential
commercial information submitted to the
Board on or after January 1, 1988, the
Board will give notice to the business
submitter whenever:

(i) The business submitter has
designated the information in good faith
as commercially or financially sensitive
information; or

(ii) The Board has reason to believe
that disclosure of the information could
reasonably be expected to cause
substantial competitive harm.

(3) Notice of a request for
commercially confidential information
submitted before January 1, 1988, is
required for a period of not more than 10
years after the date on which the
information is submitted unless the
business submitter requests, and
provides justification for, a longer
specific notice period. Whenever
possible, the submitter s claim of
confidentiality must be supported by a
statement or certification, by an officer
or authorized representative of the
company, that the information m
question is in fact confidential
commercial information and has not
been disclosed to the public.

(e) Opportunity to object to
disclosure. Through the notice described
in paragraph (c) of this section, the
Board will afford a business submitter a
reasonable period within which to

provide a detailed statement of any
objection to disclosure. The statement
must specify all grounds for withholding
any of the information under any
exemption of the Freedom of
Information Act. In addition, in the case
of Exemption 4, the statement must
demonstrate why the information is
alleged to be a trade secret, or to be
commercial or financial information that
is privileged or confidential. Information
a business submitter provides under this
paragraph may itself be subject to
disclosure under the Freedom of
Information Act.

(f) Notice of intent to disclose
information. The Board will consider
carefully a business submitter's
objections and specific grounds for
claiming that the information should not
be disclosed before determining whether
to disclose confidential commercial
information. Whenever the Board
decides to disclose confidential
commerical information over the
objection of a business submitter, it will
forward to the business submitter a
written notice that includes:

(1) A statement of the reasons for
which the business submitter's
disclosure objections were not
sufficient;

(2) A description of the confidential
commercial information to be disclosed;
and

(3) A specified disclosure date. The
Board will forward the notice of intent
to disclose the information a reasonable
number of days, as circumstances
permit, before the specified date upon
which disclosure is expected. It will
forward a copy of the disclosure notice
to the requester at the same time.

(g) Notice of Freedom of Information
Act lawsuiL Whenever a requester files
a lawsuit seeking to compel disclosure
of business information covered by
paragraph (d) of this section, the Board
will notify the business submitter
promptly.

(h) Exceptions to notice requirements.
The notice requirements of this section
do not apply when:

(1) The Board determines that the
information should not be disclosed;

(2) The information lawfully has been
published or otherwise made available
to the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The disclosure is required by an
agency rule that:

(i) Was adopted pursuant to notice
and public comment;

(ii) Specifies narrow classes of
records submitted to the agency that are

to be released under the Freedom of
Information Act; or

(iii) Provides in exceptional
circumstances for notice when the
submitter provides written justification,
at the time the information is submitted
or a reasonable time thereafter, that
disclosure of the information could
reasonably be expected to cause
substantial competitive harm.

(5) The information requested is not
designated by the submitter as exempt
from disclosure in accordance with
agency regulations promulgated
pursuant to this section, when the
submitter has an opportunity to do so at
the time of submission of the
information or a reasonable time
thereafter, unless the agency has
substantial reason to believe that
disclosure of the information would
result in competitive harm; or

(6) The designation made by the
submitter in accordance with Board
regulations appears obviously frivolous;
except that, in such case, the Board must
provide the submitter with written
notice of any final administrative
disclosure determination within a
reasonable period prior to the specified
disclosure date.

Subpart C-Appeals

§ 1204.21 Submission.
A person may appeal a denial by the

Clerk of the Board, or by any regional
director, of access to agency records,
waiver of fees, or reduction of fees. The
appeal must be filed with the Deputy
Executive Director for Management,
Merit System Protection Board, 1120
Vermont Avenue, NW Washington, DC
20419. Any appeal must include a copy
of the initial request, a copy of the letter
denying the request, and a statement of
the reasons why the appellant believes
the denying official erred.

§ 1204.22 Decisions on appeal.

Decisions on an appeal will be made
within 20 workdays after the appeal is
received. Each decision will be in
writing and, if the denial of access to
records is upheld, will contain the
reasons for the decision, as well as
information about the appellant's right
to seek judicial review of the denial.

Date: June 29, 1989.
Robert E. Taylor,
Clerk of the Board.
[FR Doc. 89-15759 Filed 7-5-89; 8:45 am]
BILUNG CODE 7400-01-M
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5 CFR Part 1205

RIN 3124-AA05

Privacy Act Regulations

AGENCY: Merit Systems Protection
Board.
ACTION: Final rule.

SUMMARY: The Merit Systems Protection
Board is revising its regulations in this
part in plain English. The Board has
completed a thorough review of its
existing regulations to identify any
words or phrases that could be rewritten
to be more readily understood by
persons who wish to exercise their
rights under the Privacy Act of 1974. The
regulations published today reflect that
review. The revised language is not
intended to change the meaning or
requirements of the existing sections.
Section 1205.2 is amended by adding a
reference to Part 1209 of this title. The
Board is also revising the authority
citation to conform to Pub. L. 101-12.
EFFECTIVE DATE: July 9, 1989.
FOR FURTHER INFORMATION CONTAC.
Charles J. Stanislav, (202) 653-8931.

List of Subjects in 5 CFR Part 1205

Privacy, Administrative practice and
procedure, Government employees.

Accordingly, 5 CFR Part 1205 is
revised as follows:

PART 1205-PRIVACY ACT
REGULATIONS

Subpart A-General Provisions

Sec.
1205.1
1205.2
1205.3
1205.4

Purpose.
Policy and scope.
Definitions.
Disclosure of Privacy Act records.

Subpart B-Procedures for Obtaining
Records

1205.11 Access to Board records.
1205.12 Time limits and determinations.
1205.13 Identification.
1205.14 Granting access.
1205.15 Denying access.
1205.16 Fees.

Subpart C-Amendment of Records
1205.21 Request for amendment.
1205.22 Action on request.
1205.23 Time limits.

Subpart D-Appeals
1205.31 Submitting appeal.
1205.32 Decision on appeal.

Authority: 5 U.S.C. 552a and 1204

Subpart A-General Provisions

§ 1205.1 Purpose.
This subpart implements the Privacy

Actof 1974, 5 U.S.C. 552a, ("the Act") by
prescribing the procedures by which

individuals may determine the existence
of, seek access to, and request
amendment of Board records concerning
themselves, and by stating the
requirements that apply to Board
employees' use and dissemination of
those records.

§ 1205.2 Policy and scope.
The Board's policy is to apply these

regulations to all records that can be
retrieved from a system of records under
the Board's control by using an
individual's name or by using a number,
symbol, or other means of identifying
the individual. These regulations,
however, do not govern the rights of
parties in adversary proceedings before
the Board to obtain discovery from
adverse parties; those rights are
governed by Part 1201 and Part 1209 of
this chapter. These regulations also are
not intended to permit the alteration,
either before or after the Board has
issued a decision on an appeal, of
evidence presented during the Board's
adjudication of the appeal.

§ 1205.3 Definitions.
The definitions of 5 U.S.C. 552a apply

to this part. In addition, as used in this
part:

(a] "Inquiry" means a request by an
individual regarding whether the Board
has a record that pertains to that
individual.

(b) "Request for access" means a
request by an individual to inspect or
copy a record.

(c) "Request for amendment" means a
request by an individual to change the
substance of a particular record by
addition, deletion, or other correction.

(d) "Requester" means the individual
requesting access to or amendment of a
record. The individual may be either the
person to whom the requested record
pertains, a legal guardian acting on
behalf of the individual, or a
representative designated by that
individual.

§ 1205.4 Disclosure of Privacy Act
records.

(a) Except as provided in 5 U.S.C.
552a(b), the Board will not disclose any
personal record information from
systems of records it maintains to any
individual other than the individual to
whom the record pertains, or to any
other agency, without the express
written consent of the individual to
whom the record pertains, or his or her
agent or attorney.

(b) The Board's staff will take
necessary steps, in accordance with the
law and these regulations, to protect the
security and integrity of the records and
the personal privacy interests of the
subjects of the records.

Subpart B-Procedures for Obtaining
Records

§ 1205.11 Access to Board records.

(a) Submission of request. Inquiries or
requests for access to records must be
submitted to the appropriate regional
office of the Board, or to the Office of
the Clerk of the Board, U.S. Merit
Systems Protection Board, 1120 Vermont
Avenue NW Washington, DC 20419. If
the requester has reason to believe the
records in question are located in a
regional office, the request must be
submitted to that office. Requests
submitted to the region must be
addressed to the regional director at the
appropriate regional office listed in
Appendix II of 5 CFR Part 1201.

(b) Form. Each submission must
contain the following information:

(1) The name, address, and telephone
number of the individual to whom the
record pertains;

(2) The name, address, and telephone
number of the individual making the
request if the requester is someone other
than the person to whom the record
pertains, such as a legal guardian or an
attorney, along with evidence of the
relationship. Evidence of the
relationship may consist of an
authenticated copy of: (i) the birth
certificate of the minor child, and (ii) the
court document appointing the
individual legal guardian, or (iii) an
agreement for representation signed by
the individual to whom the record
pertains;

(3) Any additional information that
may assist the Board in responding to
the request, such as the name of the
agency that took an action against an
individual, or the docket number of the
individual's case;

(4) The date of the inquiry or request;
(5) The inquirer's or requester's

signature; and
(6) A conspicuous indication, both on

the envelope and the letter, that the
inquiry is a "PRIVACY ACT
REQUEST"

(c) Identificotion. Each submission
must comply with the identification
requirements stated in § 1205.13 of this
part.

(d) Payment. Records usually will not
be released until fees have been
received.

§ 1205.12 Time limits and determinations.
(a) Board determinations. The Board

will acknowledge the request and make
a determination on it within 10
workdays after it receives the request,
except under the unusual circumstances
described below:

28662



Federal Register / Vol. 54, No. 128 / Thursday, July 6, 1989 / Rules and Regulations

(1) When the Board needs to obtain
the records from other Board offices;

(2) When it needs to obtain and
examine a large number of records;

(3) When it needs to consult with
another agency that has a substantial
interest in the records requested; or

(4) When other extenuating
circumstances prevent the Board from
processing the request within the 10-day
period.

(b) Time extensions. When unusual
circumstances exist, the Board may
extend the time for making a
determination on the request for no
more than 10 additional workdays. If it
does so, it will notify the requester of
the extension.

(c) Improper request. If a request or an
appeal is not properly labeled, does not
contain the necessary identifying
information, or is submitted to the
wrong office, the time period for
processing the request will begin when
the correct official receives the properly
labeled request and the necessary
information.

(d) Determining officials. The Clerk of
the Board or a regional director will
make determinations on requests.

§ 1205.13 Identification.
(a) In person. Each requester must

present satisfactory proof of identity.
The following items, which are listed in
order of the Board's preference, are
acceptable proof of the requester's
identity when the request is made in
person:

(1) A document showing the
requester's photograph;

(2) A document showing the
requester's signature; or

(3) If the items described in
paragraphs (a)(1) and (2) of this section
are not available, a signed statement in
which the requester asserts his or her
identity and acknowledges
understanding that misrepresentation of
identity in order to obtain a record is a
misdemeanor and subject to a fine of up
to $5,000 under 5 U.S.C. 552a(i)(3).

(b) By mail. The identification of a
requester making a request by mail must
be certified by a notary public or
equivalent official or contain other
information sufficient to identify the
requester. Sufficient information could
be the date of birth of the requester and
some item of information in the record
that only the requester would be likely
to know.

(c) Parents of minors, legal guardians,
and representatives. Parents of minors,
legal guardians, and representatives
must submit identification under
paragraph (a) or (b) of this section.
Additionally, they must present an
authenticated copy of:

(1) The minor's birth certificate, and
(2) The court order of guardianship, or
(3) The agreement of representation,

where appropriate.

§ 1205.14 Granting access.
(a) The Board may allow a requester

to inspect records through either of the
following methods:

(1) It may permit the requester to
inspect the records personally during
normal business hours at a Board office
or other suitable Federal facility closer
to the requester; or

(2) It may mail copies of the records to
the requester.

(b] A requester seeking personal
access to records may be accompanied
by another individual of the requester's
choice. Under those circumstances,
however, the requester must sign a
statement authorizing the discussion
and presentation of the record in the
accompanying individual's presence.

§ 1205.15 Denying access.
(a) Basis. In accordance with 5 U.S.C.

552a(k)(2), the Board may deny access to
records that are of an investigatory
nature and that are compiled for law
enforcement purposes. Those requests
will be denied only where access to
them would otherwise be tmavailable
under Exemption (b)(7) of the Freedom
of Information Act.

(b) Form. All denials of access under
this section will be made in writing and
will notify the requester of the right to
judicial review.

§ 1205.16 Fees.
(a) No fees will be charged except for

making copies of records.
(b) Photocopies of records duplicated

by the Board will be subject to a charge
of 10 cents a page.

(c) If the fee to be assessed for any
request is less than $25 (the cost to the
Board of processing and collecting the
fee), no charge will be made to the
requester.

(d) Fees for duplicating audio tapes
and computer records will be charged at
a rate representing the actual costs to
the Board, as those costs are shown
below.

(1) Audio tapes will be provided at a
charge of $5.75 for each cassette tape.

(2) Computer printouts will be
provided at a charge of 1 cent a page.

(3) Records reproduced on magnetic
computer tapes will be provided at a
charge of $21 a tape.

(4) Records produced on computer
diskettes will be provided at a charge of
$2.70 a diskette.

(e) If duplication costs exceed $25, the
Board will notify the requester of the

estimated amount before copying the
records.
(f) When the Board determines that

charges for a request are likely to
exceed $250, it will require the requester
to pay the entire fee before it continues
to process the request.

(g) The Board will provide one copy of
the amended parts of any record it
amends free of charge as evidence of the
amendment.

Subpart C-Amendment of Records

§ 1205.21 Request for amendment.
A request for amendment of a record

must be submitted to the director of the
appropriate regional office, or to the
Office of the Clerk of the Board, U.S.
Merit Systems Protection Board, 1120
Vermont Avenue NW Washington, DC
20419, depending on which office is
maintaining the record. The request
must be in writing, must be identified
conspicuously on the outside of the
envelope and the letter as a "PRIVACY
ACT REQUEST, and must include the
following information:

(a) An identification of the record to
be amended;

(b) A description of the amendment
requested: and

(c) A statement of the basis for the
amendment, along with supporting
documentation, if any.

§ 1205.22 Action on request.
(a) Amendment granted. If the Board

grants the request for amendment, it will
notify the requester and provide him or
her with a copy of the amendment.

(b) Amendment denied. If the Board
denies the request for amendment in
whole or in part, it will provide the
requester with a written notice that
includes the following information:

(1) The basis for the denial; and
(2) The procedures for appealing the

denial.

§ 1205.23 Time lmits.
The regional director or the Board will

rule on a request for amendment within
10 workdays of receipt of the request in
the regional office or the Office of the
Clerk except under the unusual
circumstances described in paragraphs
(a)(1) through (a)(4) of § 1205.12 of this
part.

Subpart D-Appeals

§ 1205.31 Submitting appeal.
(a) A partial or complete denial, by

the Clerk of the Board or a regional
director, of a request for amendment
may be appealed to the Deputy
Executive Director for Management, U,S.
Merit Systems Protection Board, 1120
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Vermont Avenue NW Washington, DC
20419.

(b) Any appeal must be in writing,
must be clearly and conspicuously
identified as a Privacy Act appeal on
both the envelope and letter, and must
include:

(1) A copy of the original request for
amendment of the record;

(2) A copy of the denial; and
(3) A statement of the reasons why

the original denial should be overruled.

§ 1205.32 Decision on appeal.

(a) The Deputy Executive Director for
Management will decide the appeal
within 30 working days unless that
official determines that there is good
cause for extension of that deadline. If
an appeal is improperly labeled, does
not contain the necessary information,
or is submitted to an inappropriate
official, the time period for processing
the appeal will begin when the Deputy
Executive Director for Management
receives the appeal and the necessary
information.

(b) If the request for amendment of a
record is granted on appeal, the Deputy
Executive Director for Management will
direct that the amendment be made. A
copy of the amended record will be
provided to the requester.

(c) If the request for amendment of a
record is denied, the Deputy Executive
Director for Management will notify the
requester of the denial and will inform
the requester of:

(1) The basis for the denial;
(2) The right to judicial review of the

decision under 5 U.S.C. 552a(g)(1)(A);
and

(3) The right to file a concise
statement with the Board stating the
reasons why the requester disagrees
with the denial. This statement will
become a part of the requester's record.

Date: June 29,1989.
Robert E. Taylor,
Clerk of the Board.
[FR Doc. 89-15760 Filed 7-5-89; 8:45 am]
BILLING CODE 7400-01-M

5 CFR Part 1206

RIN 3124-AA06

Open Meetings

AGENCY: Merit Systems Protection
Board.
ACTION: Final rule.

SUMMARY: On May 11, 1989 (54 FR
20367), the Board published final
regulations in this Part in "plain
English" Section 1206.7 contained an

error in paragraph (a)(2) which requires
correction.
EFFECTIVE DATE: July 9, 1989.
FOR FURTHER INFORMATION CONTACT.
Charles J. Stanislav, (202) 653-8931.
SUPPLEMENTARY INFORMATION:

List of Subjects in 5 CFR Part 1206

Administrative practice and
procedure, Board meetings.

Accordingly the Board amends Part
1206 as follows:

PART 1206--OPEN MEETINGS

1. Authority for Title 5 CFR Part 1206
continues to read:

Authority: 5 U.S.C. 552(b).

2. Section 1206.7(a)(2) is corrected to
read as follows:

§ 1206.7 Record of meetings.
(a)
(2) A copy of the General Counsel's

certification under § 1206.6(b) of this
part;

Date: June 29, 1989.
Robert E. Taylor,
Clerk of the Board.
[FR Doc. 89-15761 Filed 7-5-89; 8:45 am]
BILLING CODE 7400-01-1
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Federal Register
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Code of Federal Regulations

Index, finding aids & general information
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Laws

Public Laws Update Service (numbers, dates, etc.)
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Presidential Documents
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Public Papers of the Presidents
Weekly Compilation of Presidential Documents

The United States Government Manual
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